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CHAIR’S COLUMN

Michelle Diffenderfer
Lewis, Longman & Walker, P.A.

West Palm Beach, Florida

The State and Regional Environmental Cooperation
Committee continues to be an active committee in the
Section focused on bringing the state bar environmental
organizations and the EPA regions together.  This year
we held a State Bar Idea Exchange in San Diego at the
14th Section Fall Meeting; we have a committee
roundtable scheduled for the 36th Annual Conference
on Environmental Law at Keystone, Colorado, on
March 8, 2007; and we have two regional stand alone
conferences scheduled in Regions 1 and 4 in May
2007.  Planning is underway for a Region 8 quick
teleconference on air issues in 2007 and a Region 2
stand alone conference in 2008.  We continue to
update our list of state bar association leaders and our
committee Web page now includes regional
homepages for each EPA region and associated states.

Our membership has grown steadily and now stands at
155 members—an increase of almost 30 members
since we last reported.  We have had excellent
participation from our vice chairs and committee
members and welcome others to get involved in the
many activities the committee is engaged in for the
year.

In particular, we would love your assistance with
hosting teleconferences/brown bags on a regional
basis.  Public service opportunities are also available as

planning is underway for a Public service program to
be held in conjunction with the Region 4 program and
one for the 15th Section Fall Meeting in Pittsburgh,
Sept. 26-30, 2007.  If you are interested in helping out
in any of our activities or have ideas for new projects,
please let us know.  Committee leadership contact
information can be found at www.abanet.org/environ/
committees/stateandregion/.

ENERGY POLICY ACT OF 2005
MEANS MAJOR CHANGES FOR

STATE UNDERGROUND STORAGE
TANK PROGRAMS

Wilson S. Buntin1

Assistant General Counsel
Tennessee Department of Environment

and Conservation

Introduction

On Aug. 8, 2005, President Bush signed into law the
Energy Policy Act of 2005.2  While other areas of this
law received much more publicity, Title XV, Subtitle B
of the Energy Policy Act, entitled the Underground
Storage Tank Compliance Act of 2005, will require
states to make significant changes to their Underground
Storage Tank (UST) programs in the next few years.3
The Act amends the Solid Waste Disposal Act,4 which
is the federal legislation that initially established a
program for regulating USTs.5  The goal of the UST
Compliance Act of 2005 is to better prevent releases
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of petroleum into the environment from leaking USTs.6
This Act is the first time Congress has made significant
amendments to the technical federal UST program in
nineteen years.7  The New England Interstate Water
Pollution Control Commission stated that the Act “will
have the largest impact on the underground storage
tank program since its inception more than 20 years
ago.”8

This article will provide a quick overview of how the
UST Compliance Act of 2005 will impact state run
UST programs.   The Act contains significant new
substantive requirements for owners and operators of
USTs and requires the Environmental Protection
Agency (EPA) to issue grant guidelines to the states to
implement these new requirements.9  States that
receive federal funding for their UST programs must
comply with the requirements in these grant guidelines
in order to continue receiving federal funding.10

This article will describe several of the most significant
new substantive requirements in the Act and
implementing grant guidelines including new
requirements for delivery prohibition, operator training,
and secondary containment or financial responsibility.11

This article will also discuss how one state in particular,
Tennessee, is taking steps to comply with these new
requirements.

Delivery Prohibition

The UST Compliance Act of 2005 (hereinafter “the
Act”) makes is unlawful to “…deliver to, deposit into,
or accept” petroleum into a UST, which the EPA or
state authorized program determines to be “ineligible”
for such delivery.12  By August 2006, the Act required
EPA to issue grant guidelines, which describe the
“processes and procedures,” which states should use
in determining if a UST is ineligible for delivery of
petroleum.13  EPA met this deadline and issued final
guidelines in August 2006.14  States must comply with
all requirements in the delivery prohibition guidelines in
order to continue receiving federal funding by August
2007.15  The guidelines address four major processes
that state UST programs must have in place to
implement the delivery prohibition requirements of the
Act.
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First, the delivery prohibition guidelines require states
to follow a process for determining which USTs are
ineligible for delivery of petroleum.16  Specifically,
states must declare a UST ineligible upon determining
that there is equipment violations associated with the
UST.17  In addition, states should declare USTs
ineligible if owners/operators fail to correct operational
violations, associated with the USTs, after being issued
a written Notice of Violation or other citation.18

Second, the guidelines require states to have a
process, which adequately notifies owners and/or
operators and product deliverers of when a UST has
become ineligible for delivery of petroleum.19  The
guidelines provide states with several options.  One
option is to affix a red tag to the fill pipe of a UST that
has been determined to be ineligible, which warns
owners, operators and product deliverers that
petroleum should not be accepted or deposited into
the UST.20  Another option is the use of green tags,
which indicate that a UST is eligible for delivery of
petroleum.21

Third, the guidelines specify the process states must
have in place to reclassify an ineligible UST as eligible
for delivery of petroleum.22  This process must ensure
that a state will reclassify an ineligible UST as eligible
“as soon as practicable” after determining that the UST
is back in compliance.23  Although a specific time
period for reclassification is not stated, EPA suggests in
its guidelines that states should reclassify tanks no later
than five (5) business days after being notified of a
return to compliance.24

Finally, EPA, in its guidelines, requires states to have a
process, which notifies owners and/or operators of
ineligible USTs in writing prior to prohibiting delivery or
deposit of petroleum.25  This notice can take the form
of a written letter or field citation.26  If the owner or
operator is not present at the facility during an
inspection, the written notice, explaining that the tanks
are now ineligible for delivery of petroleum, can be left
with an employee at the facility.27  The guidelines also
state that the use of green tags or red tags may be
sufficient notice to product deliverers.28

The Tennessee Underground Storage Tank Division
(Division) is on track to meet all the requirements for

delivery prohibition in the Act and the grant guidelines.
The Tennessee UST Act29 already prohibits the
delivery, deposit or acceptance of petroleum into USTs
without a current certificate.30  Under the Tennessee
UST Act, the Division can revoke a UST certificate if
the owner fails to comply with the requirements of the
Tennessee UST Act.31  Therefore, the Division already
prohibits deliveries to or acceptance of petroleum into
USTs with equipment or operational violations and, as
a result, meets the requirements of the Act.32

Although no statutory or regulatory changes need to be
made to comply with the delivery prohibition
requirements of the Act, the Division is in the process
of drafting policy to implement the processes and
procedures required in the federal delivery prohibition
guidelines.  Tennessee will utilize red tags to notify
owner/operators and product deliverers of ineligible
USTs and is drafting policy describing the red tagging
process.33

The Division does not have the authority to red tag a
UST as ineligible immediately after an operational
compliance inspection is performed.  USTs cannot be
red tagged until an administrative order, issued to an
owner or operator becomes final.34  The Division
expects to finish its policy and begin red tagging
ineligible USTs within the next few months and well
ahead of the August 2007 deadline required by EPA.

Operator Training

In addition to establishing a delivery prohibition
program, the Act requires states to develop state-
specific training requirements for three different classes
of operators.35  The Act instructs EPA to consult with
the states and then issue final guidelines on operator
training by August 2007.36  As with the delivery
prohibition guidelines, states receiving funding under
the Solid Waste Disposal Act would have to amend
their programs to meet the operator-training
requirements by August 2009.37

Specifically, the Act describes the three different
classes of operators as follows:  (1) persons with
primary responsibility for on-site operation and
maintenance of the UST system; (2) persons with daily
on-site responsibility for operation and maintenance of
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the UST system; and (3) daily on-site employees with
the responsibility of addressing emergencies caused as
a result of a spill or release from a UST system.38  The
idea behind having different levels of training is that a
clerk, who works the night shift at a gas station, should
not be required to know everything that a manager,
who is in charge of keeping the USTs in compliance,
must know.

The Tennessee Division of Underground Storage
Tanks believes that it already has the state statutory
authority necessary to comply with the requirements of
the Act.  In fact, Tennessee’s UST Act requires a
certification program for operators of USTs.39  Division
personnel are currently working on draft rules, which
will implement the Tennessee UST Act’s requirement
of having a certification program and which will be
consistent with EPA’s final operator training guidelines.
These draft rules will describe in detail the testing
process that UST operators will have to go through in
order to become certified.  Upon implementation,
Tennessee will join California as the only other state
that has a certification program for operators.

Secondary Containment

The Act provides for additional protection of the
groundwater from releases of petroleum by requiring
states to take one of two options.40  First, states can
require all new or replaced tanks and associated piping
“…within 1,000 feet of an existing community water
system or existing potable drinking water well…” to be
secondarily contained.41  The other option is to require
manufacturers and installers of tanks and piping,
installed in a state, to maintain evidence of insurance or
financial responsibility, which can cover the clean up of
a future release caused by improper manufacturing or
installation.42  The Act requires EPA to require states to
select one of these two options by Feb. 8, 2007.43

The option of requiring secondary containment of tanks
and piping will be addressed first.

EPA issued final secondary containment guidelines on
Nov. 15, 2006, which requires states to begin
implementing secondary containment or financial
responsibility requirements by Feb. 8, 2007.44  These
guidelines emphasize that secondary containment

involves both release prevention and release
detection.45  For example, USTs and piping with
secondary containment have double walls or an internal
lining, which improves release prevention.46  Systems
with secondary containment also monitor and warn
when a release from the inner wall has occurred.47

This is called interstitial monitoring.48  The guidelines
reiterate that every new or replaced UST or new or
replaced piping associated with a UST must have
secondary containment if it is within 1,000 feet of an
existing community water system or existing potable
drinking water well.49  The 1,000 feet is measured
from the closest part of the new or replaced UST or
piping and the closest part of the community water
system, which includes all water lines.50

In addition, the guidelines clarify that requirements of
secondary containment are specific to the UST system
being replaced.51  Therefore, replacing a single UST
system with new secondarily contained tanks and
piping would not trigger the requirement to secondarily
containment all UST systems at a facility.52  Finally, the
guidelines specify that suction piping is not required to
be secondarily contained.53

Tennessee has selected the secondary containment
option.  In December 2006, the Tennessee Petroleum
Underground Storage Tank Board promulgated
secondary containment rules that incorporate the
requirements of the Act and guidelines.54  Tennessee’s
rules will be different from the federal guidelines in one
major aspect.  Under the EPA’s guidelines, states must
come up with a procedure to ensure that new or
replaced piping and/or tanks, which are within 1,000
feet of an existing potable water well or an existing
community water system, are secondarily contained.55

In order to determine if new or replaced piping and/or
tanks must be secondarily contained, owners and or
operators would likely have to do a water use survey
and report the results to the state.  This would be
burdensome for owners and operators, and it would
be difficult to enforce by the Division.  Because of
these difficulties, the Tennessee Petroleum
Underground Storage Tank Board decided to require
secondary containment of all new or replaced tanks
and piping.
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Financial Responsibility

If a state decides not to require secondary containment
as described above, the state must require
manufacturers of USTs and/or piping used in the state
and installers of UST systems in the state to maintain
evidence of insurance or financial responsibility, which
can cover the clean up of a future release caused by
improper manufacturing or installation of USTs.56  In
May 2006, EPA issued draft guidelines to the state
implementing the financial responsibility requirements of
the Act.57  Under these guidelines, states must require a
minimum of one million dollars per release and two
million dollars of annual coverage for each year.58  The
draft guidelines also require manufacturers and
installers to maintain evidence of coverage “…for as
long as their existing component(s) is (are) still in
service.”59

As with the secondary containment requirements,
states choosing this option must begin to implement the
financial responsibility requirements by rule by Feb. 8,
2007.60

Conclusion

The UST Compliance Act of 2005 will have a major
impact on state authorized UST programs in the next
few years.  Some state programs will potentially need
to push for new legislative changes, promulgate new
rules, and issue new guidance to meet the extensive
new requirements of the Act and keep federal funding
in tact.  As a result, UST practitioners need to be
aware of these new changes and advise their clients in
the UST business of the major changes that they can
expect in the coming years.

Notes

1 BA 1999 Davidson College, JD 2003 University of
Memphis Cecil C. Humphreys School of Law, LL.M.
in Environmental Law 2005 George Washington
University Law School.  This article represents the
personal views of the author and not the Tennessee
Department of Environment and Conservation.
2 Energy Policy Act of 2005, Pub. L. No. 109-58, 119
Stat. 594 (2005).

3 U.S. Envtl. Prot. Agency, New Legislation Requires
Changes to the Underground Storage Tank
Program, available at http://www.epa.gov/oust/
fedlaws/nrgo5_01.htm (last visited Jan. 16, 2007).
4 Solid Waste Disposal Act, 42 U.S.C. § 6991 et seq.
5 U.S. Envtl. Prot. Agency, New Legislation Requires
Changes to the Underground Storage Tank
Program, available at http://www.epa.gov/oust/
fedlaws/nrgo5_01.htm (last visited Jan. 16, 2007)
6Id.
7See Linda Roeder, Energy Law Includes New
Inspection, Delivery Provisions for Underground
Tanks, 36 Env’t Rep. (BNA) 32 (Aug. 12, 2005).
8See Joyce Hedges, States Concerned Over Lack of
Funding, Deadlines to Implement New
Requirements, Env’t Rep. (BNA) (July 28, 2006).
9Id.  EPA expects to issue eight to ten guidance
documents in total to the states implementing the Act.
Id.
10Id.
11 This article only covers new requirements of the
UST Act of 2005, which the author considers most
significant, and does not discuss all new requirements
that may impact product deliverers or owners/
operators of USTs.
12 Pub. L. No. 109-58, § 1527(a)(1) (codified at 42
U.S.C. 6991k).  The full text of the Act is available on
EPA’s Web site at http://www.epa.gov/oust/fedlaws/
publ_109-058.pdf (last visited Jan. 22, 2007).
13Id. § 1527(a)(2).
14 U.S. Envtl. Prot. Agency, GRANT GUIDELINES
TO STATES FOR IMPLEMENTING THE
DELIVERY PROHIBITION PROVISION OF THE
ENERGY POLICY ACT OF 2005, available at
http://www.epa.gov/oust (Aug. 2006).
15Id. at 1.
16Id at 4.
17Id.  Examples of equipment violations include failure
to install the following: spill prevention equipment,
overfill protection equipment, leak detection
equipment, corrosion protection equipment, and other
conditions a state deems appropriate.  Id.
18Id. at 5.  In addition, the guidelines provide that
states should classify USTs as ineligible for failure to
maintain financial responsibility, “…failure to protect
buried metal flexible connectors; or other conditions a
state deems appropriate.”  Id.
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19Id.
20Id.
21Id.
22Id. at 6.
23Id.
24Id.
25Id.
26Id.
27Id.
28Id.
29 TENN. CODE ANN. § 68-215-101 et seq.
30 TENN. CODE ANN. § 68-215-106(c)(2).
31 TENN. CODE ANN. § 68-215-106(c)(3).
32 The Tennessee Division of Underground Storage
Tanks does not distinguish between operational and
equipment violations as the guidelines do.  Instead, the
Division considers all violations of the Tennessee UST
Act to be operational violations.
33 The Division already has the statutory authority
under the Tennessee UST Act to affix a red tag to a
dispenser or fill pipe of a UST without a certificate.
TENN. CODE ANN. § 68-215-106(c)(2).  The
Tennessee UST Act further specifies that removing this
red tag without authorization is a class C misdemeanor.
Id.  In addition, the Division can impose a civil penalty
of up to $10,000 for each delivery of petroleum to a
UST without a certificate.  TENN. CODE ANN. § 68-
215-121.
34 In cases where the Division believes there is an
imminent threat to the public health, safety, or welfare,
the Division will consider summarily suspending a UST
certificate and red tagging the tanks before a final order
is reached pursuant to TENN. CODE ANN. § 4-5-
320(c).
35 Pub. L. No. 109-58, § 1524(a)(1) (codified at 42
U.S.C. 6991i).
36See id. § 1524(a)(1).
37§ 1524(b)(1).
38Id.
39 TENN. CODE ANN. § 68-215-107(e)(11).  Tennessee
also requires a certification program for “…installers of
and service providers for tank systems.”  Id.
40 Pub. L. No. 109-58, § 1530(a)(i) (codified at 42
U.S.C. 6991b).
41Id. § 1530(a)(i)(1).  The Act clarifies that USTs and/
or piping that is only repaired are not required to be
secondarily contained under the Act.  Id.

§ 1530(a)(i)(1)(E).  New motor fuel dispensers
installed within 1,000 feet of an existing community
water system or any existing potable drinking water
well must have under dispenser containment.
Id. § 1530(a)(i)(1)(D).  However, under-dispenser
containment is not required if only the dispenser is
replaced and no “…equipment necessary to connect
the dispenser to the UST system…” is installed.  Id.
§ 1530(a)(i)(1)(F)(iii).
42Id. § 1530(a)(i)(2).
43See id.§ 1530(b).  The Act requires EPA to require
states to select secondary containment or financial
responsibility “…18 months after the date of enactment
of this subsection…” which comes to Feb. 8, 2007.
See id.
44 U.S. Envtl. Prot. Agency, GRANT GUIDELINES
TO STATES FOR IMPLEMENTING THE
SECONDARY CONTAINMENT PROVISION OF
THE ENERGY POLICY ACT OF 2005,
available at http://www.epa.gov.oust (Nov. 2006).
45Id at 5.
46Id.
47Id.
48Id.  According to EPA’s guidelines, “…interstitial
monitoring must meet the release detection
requirements in 40 C.F.R. 280.43(g).”
49Id. at 5.  The EPA guidelines define “community
water system” as a “…public water system which
serves at least 15 service connections used by year
round residents or regularly serves at least 25 year
round residents.” Id.   The guidelines define “potable
drinking water well” as “…any hole (dug, driven, or
bored) that extends into the earth until it meets
groundwater which: supplies water for a non-
community public water system, or otherwise supplies
water for household use (consisting of drinking,
bathing, and cooking, or other similar uses).  Id. at 4.
50Id. at 8.
51Id. at 6.
52Id.
53Id. at 7.
54 These rules are currently being reviewed by the
Tennessee Attorney General and will become effective
seventy-five days from the date they are filed with the
Tennessee Secretary of State’s Office.  See TENN.
CODE ANN. § 4-5-207.
55Id. at 8.
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56See Pub. L. No. 109-58, § 1530(a)(i)(2) (codified at
42 U.S.C. 6991b).
57 U.S. Envtl. Prot. Agency, GRANT GUIDELINES
TO STATES FOR IMPLEMENTING THE
FINANCIAL RESPONSIBILITY AND
CERTIFICATION PROVISION OF THE ENERGY
POLICY ACT OF 2005, available at
http://www.epa.gov/oust (May 2006).
58Id. at 4.  In the guidelines, EPA cautions states that if
they allow installers and manufacturers to use the state
UST Fund to meet the financial responsibility
requirements, as many states do for owners or
operators of USTs, then the state should charge
manufacturers and installers an appropriate fee for such
coverage.  EPA does not want these new financial
responsibility requirements to impose any hardship on
state UST Fund’s ability to pay for clean ups of
releases.  Id. at 5.
59Id. at 4.  Perhaps realizing that this requirement could
be unreasonably burdensome and expensive, EPA, in
its draft guidelines, requested input from commentators
on the use of an “…alternative time frame for
overage.”  Id.
60Id. at 2.

REGIONAL ROUND-UPS

Region 1 Round-Up

Philip Ahrens
Brian Rayback
Pierce Atwood LLP
Portland, Maine

The First Circuit’s recent decision in U.S. v. Johnson,
467 F.3d 56 (1st Cir. 2006), has injected even more
uncertainty into the scope of federal authority to
regulate wetlands.  In its first opportunity to apply the
Supreme Court’s plurality decision in Rapanos v. U.S.,
126 S. Ct. 2208 (2006), the First Circuit held that:
“The federal government can establish jurisdiction
[under Section 404 of the Clean Water Act (“CWA”)]
. . . if it can meet either the plurality’s or Justice
Kennedy’s standard as laid out in Rapanos.”  Id. at
66.  In so doing, the First Circuit explicitly disagreed
2-1 with the Seventh and Ninth Circuits, which have
both held that jurisdiction is governed solely by Justice
Kennedy’s so-called “significant nexus” test.

The Johnson case began as a civil action brought by
the federal government in federal district court.  The
government asserted that several farmers constructing
and operating cranberry bogs in Massachusetts
violated the CWA by discharging dredged and fill
material into wetlands without a permit.  Ruling on a
motion for summary judgment, the district court held
that the federal government had jurisdiction over the
farmers’ activities because the cranberry bogs were
hydrologically connected through nonnavigable
tributaries to a navigable river.  On appeal, and before
the Supreme Court decided Rapanos, the First Circuit
initially affirmed that decision in a divided panel
decision.  U.S. v. Johnson, 437 U.S. 157 (1st Cir.
2006).  The appellant then filed a motion for rehearing
en banc, which, this time following the Rapanos
decision, the First Circuit denied, instead holding that
the district court’s decision should be vacated and
remanded.

AMERICAN BAR ASSOCIATION
SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

Calendar of Section Events

Key Environmental Issues in
U.S. EPA Region 1
May 8, 2007
Boston, Massachusetts

Key Environmental Issues in
U.S. EPA Region 4
May 17, 2007
Atlanta, Georgia

For more information, see the Section
Web site at www.abanet.org/environ/
or contact the Section at (312) 988-5724.
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Understanding the First Circuit’s Johnson decision first
requires a brief review of the various opinions in the
Rapanos plurality.  In that case, the Supreme Court
split over the proper test for federal authority under the
CWA to regulate discharges of dredged or fill material
into waters of the United States.

The Court’s plurality opinion, which was written by
Justice Scalia and joined by Chief Justice Roberts,
Justice Thomas, and Justice Alito, would have held that
“only those wetlands with a continuous surface
connection to bodies of water that are ‘waters of the
United States’ in their own right, so that there is no
clear demarcation between ‘waters’ and wetlands, are
‘adjacent to’ such waters covered by the Act.”
Rapanos, 126 S. Ct. at 2220.  Arguing that the Army
Corps’ definition of “waters of the United States” was
not a permissible reading of the federal government’s
jurisdiction under the CWA, Justice Scalia concluded
that the decision below finding jurisdiction should be
vacated and the case remanded.  Id. at 2235.

Justice Kennedy concurred in the Rapanos plurality’s
judgment, but on different grounds, arguing that
jurisdiction is appropriate under Section 404 where
there is a “significant nexus” between the waters in
question.  Id. at 2236.  To Justice Kennedy, the nexus
is sufficient if the wetlands “significantly affect the
chemical, physical, and biological integrity” of waters
that are traditionally considered navigable.  Id. at
2248.  Thus, according to Justice Kennedy, if wetlands
are adjacent to non-navigable tributaries, the
government must demonstrate jurisdiction on a case-
by-case basis.

Finally, Justice Stevens, who was joined by Justice
Souter, Justice Ginsburg and Justice Breyer, would
have upheld the federal government’s assertion of
jurisdiction.  Importantly for purposes of the First
Circuit’s decision in Johnson, Justice Stevens pointed
out that all four justices in the dissent would uphold
jurisdiction in any case in which either the plurality’s or
Justice Kennedy’s test could be met.  Id. at 2265.

In light of the Rapanos decision, the cranberry growers
in Johnson argued that the plurality’s test should apply
to establish jurisdiction, while the federal government
argued that it could establish jurisdiction under either

the plurality’s test or Justice Kennedy’s test.  Writing
for majority, Judge Lipez began by distinguishing the
rationale behind Marks v. U.S., 430 U.S. 188 (1977),
the basis for the Seventh and Ninth Circuit decisions.
That case stands for the proposition that when a
fragmented court decides a case, and there is no single
rationale to explain the position of a majority, the
holding is viewed as the position taken by those
justices who concurred in the judgment on the
narrowest grounds.  The Johnson court asserted that
Marks is only workable where two opinions reach the
same result, but one opinion does so for less sweeping
reasons than the other because it is a logical subset of
the other.

Judge Lipez argued that this approach did not make
sense when applied to the decision in Rapanos, noting
that “[t]he cases in which Justice Kennedy would limit
federal jurisdiction are not a subset of the cases in
which the plurality would limit jurisdiction.”  Johnson,
467 F.3d at 64.  As an example, the court noted that
any surface connection between a wetland and a
stream would be enough to establish jurisdiction under
the plurality’s test, whereas Justice Kennedy’s
balancing test might require a finding—depending upon
the circumstances—that the nexus was insignificant.  If
Justice Kennedy’s test alone were controlling, this
would allow for what Judge Lipez called the “bizarre”
possibility that a court would find no federal jurisdiction
even though eight justices (the four members of the
plurality and the four dissenters) would all agree that
federal authority should apply.

The First Circuit thus concluded that the district court
should follow Justice Stevens’s guidance that the
federal government can establish jurisdiction by
satisfying either:  (a) the plurality’s test, or (b) Justice
Kennedy’s test.  This ensures that the courts will find
jurisdiction in any case in which a majority of the
Rapanos Court would support it.  “If Justice
Kennedy’s test is satisfied, then at least Justice
Kennedy plus the four dissenters would support
jurisdiction.  If the plurality’s test is satisfied, then at
least the four plurality members plus the four dissenters
would support jurisdiction.”  Id.

The conflict between Johnson and the decisions out of
the Seventh and Ninth Circuits reflects the deep
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divisions within the Rapanos Court and sets up the
possibility that the Supreme Court will again be called
upon to address the extent of the government’s
authority under Section 404 of the CWA.

Region 4 Round-Up

Philip G. Mancusi-Ungaro
U.S. Environmental Protection Agency
Region 4

U.S.EPA Region 4 and the Section of Environment,
Energy, and Resources  are co-sponsoring an Update
on Environmental Law on May 17, 2007 in Atlanta,
Georgia, at the Omni Hotel at CNN Center.  Present-
ers will discuss the hottest issues in water, RCRA,
Superfund and air, and there will be an ethics presenta-
tion on the “no-contact” rule.  Learn about permitting
liquid natural gas facilities, the latest on water transfer
and air litigation, how Region 4 does wetlands jurisdic-
tional determinations after Rapanos, the new financial
assurance requirements for RCRA facilities, what
cleanup standards to use for Superfund and how
institutional controls are being successfully used.  There
will also an update on criminal law including a discus-
sion on how decisions are made to take a case civil or
criminal.

For the day before the conference, the conference
team is working on setting up an environmental mock
trial between licensed practitioners and students from a
local high school’s mock trial team.  This team has won
state and regional competitions, and a number of
Section members and EPA attorneys plan to assist the
students in preparing for the trial.

Region 8 Round-Up

John R. Jacus
Davis, Graham & Stubbs LLP
Denver, Colorado

The states of Colorado, Montana, North Dakota,
South Dakota, Utah and Wyoming are covered by
U.S. EPA Region 8, headquartered in Denver.  Some
of the more significant developments and initiatives of
the past year in each state and EPA Region 8 are set
forth below.

Colorado

The state of Colorado recently passed new regulations
regarding notification by parties that use solvents and
degreasers.  Organizations that generate three gallons
or more of certain waste solvents and degreasers
(waste codes FOO1, FOO2, FOO4 and/or FOO5) in
any calendar year are now required, effective Nov. 30,
2006, to notify the Colorado Department of Public
Health and Environment (CDPHE) of their hazardous
waste management activities and receive an EPA
identification number.  Small and large quantity
generators submitting a new notification under these
provisions of Part 9 of the Hazardous Waste
Regulations (6 CCR 1007-3) must submit a $100
notification fee with their newly-required Colorado
hazardous waste notification form.  Conditionally-
exempt small quantity generators also must notify the
department under Part 99 but are not required to pay
the $100 notification fee.  Only conditionally-exempt
small quantity generators generating less than 3 gallons
per calendar year of these wastes will be exempt from
the notification requirement.

The Colorado Air Quality Control Commission
recently adopted revisions to its Regulation No. 7
regarding control of volatile organic compounds
(VOCs) and other ozone precursors.  The revisions,
adopted in December 2006, apply within the ozone
control area surrounding metropolitan Denver and also
apply statewide.  These controls are intended to
reduced emissions of VOCs from stationary sources
utilized in oil and gas exploration, production and
gathering, including condensate storage tanks, glycol

Visit the
State and Regional

Environmental Cooperation Committee
Web site at:

www.abanet.org/environ/committees/
stateandregion/



10

dehydration units used in natural gas production and
controls on emissions from natural gas fired engines
employed in the compression of natural gas.  The
revisions specific to the ozone control area surrounding
Denver will take effect May 1, 2007, prior to the start
of the next ozone season.  Revisions that apply
statewide do not take effect until 2008.

Montana

The Montana DEQ recently identified four Montana
communities with a high probability of being designated
non-attainment for the 24-hour fine particulate matter
(PM2.5) National Ambient Air Quality Standard
(NAAQS).  The affected communities are Missoula,
Libby, Hamilton and Butte.  Recent data also indicate
that the Helena, Flathead and Gallitin valleys are
dangerously close to violating the PM2.5 NAAQS.
Montana DEQ must notify EPA by late 2008 as to
whether Montana communities are complying with
federal particulate standards.  Communities found in
violation must submit federally-enforceable control
plans to EPA for approval.  In the interim, DEQ is
working proactively with local air pollution control
agencies, the regulated community and other interested
parties to identify and control sources of fine
particulate emissions.

Montana’s Board of Environmental Review adopted
final rules on mercury emissions from coal-fired electric
generating units in October 2006.  The new rules
require implementation of a mercury control strategy
by Jan. 1, 2010, or at commencement of commercial
operations, whichever is later.  The emission limit
requirements are expressed in pounds of mercury per
trillion Btu of a facility’s maximum design heat input.
The rule establishes different mercury emission limits
for plants that burn lignite coal and those that burn
other fuels.  The rule also puts in place a recurring 10-
year review process to ensure facilities are keeping
pace with advancing technology in mercury emission
control.

Montana companies and regulated facilities can now
submit Tier 2 chemical inventory information under the
Emergency Planning and Community Right-to-Know
Act (EPCRA) electronically.  Montana, in cooperation
with EPA, has created a means for regulated

organizations to file such information utilizing EPA’s free
“Tier 2 Submit” software.

Montana Gov. Brian Switzer led an effort in 2006 to
establish a Climate Change Advisory Committee for
the state of Montana, which has held three meetings
through December 2006.  The committee was
established with the aim of formulating
recommendations for specific actions for reducing or
sequestering green house gas emissions.  The
committee will also identify opportunities to promote
energy efficient technologies and clean, renewable
energy resources that will enhance economic growth.
The committee will be managed by the Montana
Department of Environmental Quality, and is
comprised of 18 members representing a broad range
of stakeholders, including industry, environmental
groups, local and tribal governments, transportation
and agriculture.

North Dakota

The North Dakota Department of Health, Solid Waste
Program, has developed a perspectives document
regarding the regulation of coal combustion wastes.
The guidance, which should be of interest to generators
and disposers of coal combustion wastes, should be
available online in the first quarter of 2007.

The Hazardous Waste Program of the North Dakota
Department of Health has made it easier for members
of the public and other stakeholders to track hazardous
waste facilities undergoing corrective action.  The
agency has combined several web pages into one, and
provides the goals of the program, a listing of the sites
in North Dakota currently undergoing corrective
action, a summary of their progress and
accomplishments in a fact-sheet format and an
indication of each facility’s status with respect to
environmental indicators, all in one location.  The new
Web page can be found at www.health.state.nd.us/
wm/hazardous%20waste%20program/
corrective%20action.htm.

South Dakota

January 2007 was declared Radon Action Month by
South Dakota Gov. Mike Rounds.  The South Dakota
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Department of Environment and Natural Resources is
encouraging South Dakotans to take precautionary
measures by testing their homes for radon.  Concern
regarding radon exposure is heightened during the cold
winter months when radon may accumulate in indoor
air spaces through vapor intrusion pathways.

Legislation passed in South Dakota in 2006 includes a
tax incentive bill for air pollution controls on coal-fired
power plants that are upgrading air pollution controll
equipment (House Bill 1227).  This bill was sponsored
by Gov. Rounds, exempts the depreciated cost of
pollution control equipment that has a capitol cost of
more than $10 million from property taxation, and is
designed to be an incentive to upgrade air pollution
controls on older coal-fired power plants.

The South Dakota Legislature also passed a bill that
revises South Dakota mining laws that regulate uranium
exploration and mining (Senate Bill 62).  This bill
responds to recent interest in uranium exploration in
southwestern South Dakota and the technology of in
situ uranium mining.  The bill requires full bonding for
all exploration activities and authorizes the State Board
of Minerals and Environment to adopt rules regulating
in situ mining.

Finally, the legislature also adopted the governor’s
omnibus water and natural resource project funding bill
(House Bill 1239).  This bill appropriated more than
$10 million for various water and natural resource
projects throughout South Dakota, including funding
for major rural water systems, drinking water and
waste water systems, and solid waste and recycling
projects.

Utah

The more stringent national ambient air quality standard
for fine particulate matter (PM2.5) which was lowered
from 65 micrograms per cubic meter to 35 effective
Dec. 18, 2006, presents a challenge for counties along
the Wasatch Front, including Cash, Summit, Juab and
Tooele Counties, based on air pollution data collected
by Utah Department of Environmental Quality’s
Division of Air Quality.  The state is hoping that its
“red-light/green-light” winter program for voluntarily

curtailing air pollution caused primarily by vehicle
emissions and wood burning stoves and fireplaces, will
keep these counties from being designated non-
attainment for the PM2.5 NAAQS.

In a related development, Utah Gov. Jon Huntsman, Jr.
has proposed a one-time appropriation of $1.6 million
to help pay for new monitoring, analysis and modeling
equipment that will enable the Division of Air Quality to
better prepare for the more stringent PM2.5 NAAQS.
Available data suggests that much of the Wasatch front
will be unable to meet the new standard.

Wyoming

The Wyoming Legislature adopted a solid waste landfill
planning and monitoring bill in 2006 (SFOO38).  This
new law requires that all disposal facilities have or
participate in an “Integrated Solid Waste Management
Plan” (ISWM) by July 1, 2009.  The bill also provides
$1.3 million in grant funds to help local governments
prepare ISWM plans.  An additional benefit of
integration via these plans is an increased opportunity
to recycle.

Wyoming Department of Environmental Quality (DEQ)
currently has a number of efforts underway to address
impacts of natural gas production in Jonah Natural Gas
Field, one of the richest concentrations of natural gas in
the United States.  Those efforts are being handled
through the Jonah Interagency Mitigation and
Reclamation Office (JIO) which was created by the
Jonah project record of decision with funding from
Encana Oil and Gas (USA), Inc.  The JIO was created
to provide overall management of field monitoring and
mitigation activities, both on and offsite.  Specific DEQ
efforts through the JIO, in cooperation with other state
agencies and the Bureau of Land Management,
include:

1. Development of best available technology for
drilling rig engines, which are large sources of
NOx emissions.

2. Improved ambient air quality monitoring to
evaluate changes in ozone concentrations in the
air shed and to hopefully avoid a non-
attainment designation for the 8-hour ozone
NAAQS.
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3. Tightening of best available control technology
standards, primarily with respect to volatile
organic compound emissions from oil and gas
production equipment, including dehydration
units, condensate storage tanks, produced
water tanks and pneumatic pumps.

4. Increased inspections of production facilities to
ensure operations are being performed in an
environmentally responsible manner.

Finally, the industrial division of Wyoming DEQ
expects five new applications for the citing of power
generation and energy-related facilities, including a
coal-fired power plant, a wind farm and three coal
refineries.  Coal refineries will be engaged in coal
gasification, gas cleaning and conversion to synthetic
fuel of some form.

EPA Region 8

In July 2006, two utilities in North Dakota agreed to
reduce their emissions of sulfur dioxide and nitrogen
oxides by more than 33,000 tons per year.  They
agreed to do so in settlement of a case alleging
violations of the Clean Air Act’s new source review
provisions.  This settlement with Minnkota Power
Cooperative and Square Butte Electric Cooperative is
the first power plant settlement in the western United
States under the Clean Air Act.  Emission reduction
measures agreed to are expected to cost over $100
million.

EPA also entered an agreement and covenant not to
sue with L.C. Canyon Partners involving the
Davenport and Flagstaff smelters Superfund Site
outside of Sandy, Utah.  Under this agreement, L.C.
Canyon Partners will develop a portion of the site for
residential use for single-family homes.  The agreement
calls for removal of 43,000 cubic yards of lead and
arsenic contaminated soil at a cost of $2.3 million.

The year 2006 also saw EPA Region 8 issue a number
of orders, two penalty complaints and an emergency
administrative order with respect to safe drinking water
in public water systems at a number of locations in
Wyoming.  These locations included private facilities
open to the public, national forest campgrounds,
municipalities and even a ski area.

EPA Region 8 also reached agreement with four
Colorado home builders and two home performance
companies to protect indoor air quality in homes
through indoor air quality (IAQ) labeling, a new
voluntary initiative of EPA.  Six companies were
recognizde with leadership awards at EStar
Colorado’s Energy Star Summit in December 2006.

Finally, EPA Region 8 approved the Northern
Cheyenne Tribe’s application for eligibility to administer
the water quality standards and certification programs
under the Clean Water Act.  This approval of the
Tribe’s treatment as a state did not approve or
disapprove of the Tribe’s water quality standards, but
is an important step toward having the Tribe submit its
own standards to EPA for review and approval.

EPA REGION RESOURCE PAGE

The State and Regional Environmental
Cooperation Committee has created a
comprehensive source of information, providing
direct links to various environmental Web sites
organized by each of the 50 states, the EPA
regions, Puerto Rico and the Virgin Islands at

www.abanet.org/environ/epa/

By clicking on a state or a region, one has access
to links for state and local government agencies,
basic legal research materials, state and federal
courts, offices of the federal government with
environmental law offices and more.
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Region 9 Round-Up

Jane Kroesche
Skadden, Arps, Slate, Meagher & Flom LLP
San Francisco, California

This year will mark the 15th annual California State
Bar Environmental Law Conference at Yosemite. 
Since its inception, it has become the largest state bar
environmental law conference of its kind, featuring
educational panels, field trips, technical presentations
and recreational activities, with speakers, activities and
topics covering all aspects of environmental law and
policy.  The conference will be held Oct. 18-21, 2007,
at Fish Camp, California, near the south entrance of
Yosemite National Park.  Among other timely topics,
the increasing threat of global warming and the impor-
tance of addressing the complex issues it presents will
be a prime focus of the conference this year.  Related
to this, for the first time, planning is underway to make
the conference “‘carbon-neutral’ in its environmental
impacts for this (and succeeding) years.”

Region 10 Round-Up

Laurie Beale
Stoel Rives LLP
Seattle, Washington

Region 10 welcomes new Regional Administrator Elin
D. Miller, whose appointment became effective
Oct. 30, 2006.  Ms. Miller comes with many years
experience in environmental and agricultural issues.
Most recently prior to her EPA appointment,
Ms. Miller served as president and CEO of Arysta Life
Science North America and Australasia, and before
that she held various positions at Dow Chemical
Company.

New water quality standards took effect in Washington
State on Dec. 21, 2006.  The standards set colder
temperature criteria for specific streams and increase
required dissolved oxygen levels.  The standards were
revised in response to EPA’s partial disapproval of the
state’s proposed standards in March 2006.  The full
text of the revised standards is available on the

Washington State Department of Ecology’s Web site at
www.ecy.wa.gov/pubs/0610091.pdf.

The State of Alaska recently applied to EPA for
approval of its proposed National Pollutant Discharge
Elimination System (NPDES) permit program.  EPA
presently administers the NPDES program for both the
States of Alaska and Idaho.  Alaska submitted its
application materials on July 5, 2006 and is awaiting
final EPA approval.  The State of Idaho is reportedly
contemplating similar action.

The Northwest continues to watch with interest the
transboundary Comprehensive Environmental
Response, Compensation, and Liability Act
(CERCLA) litigation Pakootas v. Teck Cominco
Metals, Ltd., 452 F.3d 1066 (9th Cir. 2006).  In July
2006, the Ninth Circuit rejected the arguments of Teck
Cominco, a Canadian company that had sought
dismissal on the ground that CERCLA does not apply
extraterritorially.  The citizen-suit concerns slag from
Teck’s Canadian smelting plant that was allegedly
discharged into the Columbia River in Canada and then
carried downstream to U.S. portions of the river.  The
court held that, because the slag at issue was within
U.S. boundaries, EPA’s order requiring Teck to
conduct a remedial investigation/feasibility study was a
domestic rather than extraterritorial application of
CERCLA.  The Ninth Circuit recently agreed to stay
its mandate pending possible review by the
U.S. Supreme Court.

In another litigation matter, the Oregon federal district
court has been asked to review EPA’s long-standing
position that forest road runoff related to timber hauling
is excluded from NPDES permitting under EPA’s
silviculture and stormwater regulations.  The lawsuit
follows on an ongoing lawsuit in the Northern District
of California district court, where the court ruled that
ditches and culverts on forestry roads are not excluded
from permitting requirements if they meet the Clean
Water Act’s definition of “point source.”  The ultimate
dispositions of the two lawsuits could have potentially
wide-ranging implications for the owners and users of
public and private forest roads throughout the country.
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From ABA Publishing and The Section of
Environment, Energy, and Resources

Wetlands Law and Policy: Understanding Section 404
Kim Diana Connolly, Stephen M. Johnson and
Douglas R. Williams, editors

 “Wetlands Law and Policy: Understanding Section 404,” which
will be published in August 2005 by the ABA Section of
Environment, Energy, and Resources, takes a comprehensive and
in-depth look at the federal government’s evolving role in
protecting and conserving wetlands. This new book brings
together 15 experts with extensive experience in wetlands
regulation and the broadest range of perspectives.  Because of
the reliance practitioners place on regulatory and judicial
interpretations of the law, this compendium is an invaluable
resource for current explanation and discussion of this evolving
regulatory program.  This book is intended as both a
comprehensive introduction to the scope of federal wetlands regulation as well as a single-
source reference for more experienced practitioners.  “Wetlands Law and Policy” covers the
legal, scientific, and social implications of Section 404, including:

Regulatory history
Wetlands ecology
Federal jurisdiction of wetlands
Permits
Section 404(b)(1) guidelines and analysis of alternatives
The EPA veto
Mitigation
State roles in implementation
The Corps administrative review process
Enforcement and judicial review
Regulatory takings
Agricultural programs
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Product Code:  5350108
Price: Section of Environment, Energy, and Resources members $119.95; Regular $129.95
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