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MESSAGE FROM THE
NEWSLETTER VICE CHAIR

Theodore Hadzi-Antich
Co-Vice Chair, Newsletters

Waste Management Committee
tha@hadzilaw.com

Our first newsletter for 2007 is full of substantive and
timely articles dealing with one of our favorite topics:
garbage. After our committee chair’s greeting by Steve
Mossman and a big “howdy” by Tom Bruen, our
committee’s Membership vice chair, there are two
articles dealing with flow control legislation, which are
statutes and ordinances requiring wastes generated in
certain locations to be transported to and disposed of
at designated waste disposal sites. Steve Mossman
waxes eloquent about an important flow control case
pending in the United States Supreme Court, United
Haulers Association, Inc. v. Oneida-Herkimer Solid
Waste Management Authority, followed by our
committee’s co-vice chair for Programs David
Biderman, who surveys the current status of flow
control issues pending the decision of the Supreme
Court, which is expected this spring.

Mike McLaughlin, our committee’s co-vice chair for
Programs and Technology then offers insights into the
role of landfills in global climate change, while I bring
up the rear with an article discussing the always present
regulatory dangers facing hazardous waste generators
under the RCRA mixture rule.

We hope this newsletter provides helpful information to
practitioners. Of course, any bloopers, typos, gaffes or
other mistakes herein are the responsibility of the
editor, yours truly, and I would be happy to receive
any questions or comments you may have regarding
the newsletter. Enjoy, and read on!

MESSAGE FROM THE CHAIR

Stephen D. Mossman
Chair, ABA Waste Management Committee

SDM@MattsonRicketts.com

Greetings from the chair of the Waste Management
Committee!!!! If you are reading this Message, you
have an interest in what we do, and we appreciate it.

As this is the Waste Management Committee’s
inaugural newsletter for the year, I would be remiss
without first thanking my predecessor as committeec
chair, John Milner of the Brunini, Grantham, Grower
and Hewes firm in Jackson, Mississippi. John ably
chaired the Waste Management Committee for the
past two years. I value his guidance and friendship, as
well as our arguments over the superior college football
and baseball conference—SEC (John’s) v. Big 12
(mine). Thanks, John, and I look forward to your trip
to Omaha for the College World Series this year to
cheer on Ole Miss.
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I would also like to thank those outstanding
practitioners who have assisted me as vice chairs of the
Waste Management Committee. You will meet many of
them through their contributions to this newsletter or
you can check them out on our committee’s homepage
at http://www.abanet.org/environ/
committees/solidwaste/.

This is an exciting time to practice waste management
law, in spite of the looks you receive when you tell
folks you are a “garbage lawyer.” The U.S. Supreme
Court has taken a solid waste flow control case for the
first time in decades which you can read about in this
newsletter. I am proud to say that our committee
homepage is the single leading resource center for that
case, which we expect to be decided any day now.
Our committee will be co-sponsoring with the
Section’s Constitutional Law Committee a Quick
Teleconference (QT) about that Opinion, featuring
Committee Vice Chair David Biderman of the National
Solid Wastes Management Association. Stay turned
for additional details on the QT.

Vice Chair Mike McLaughlin of SCS Engineers has
taken the lead on a state-by-state survey of special
waste with the State and Regional Environmental
Cooperation Committee. We expect to roll out the
results of that survey in the next newsletter as well as
through other media.

The other committee vice chairs—Matt Klein, Ashley
Duffie, Tom Bruen and Ted Hadzi-Antich—have
contributed mightily to our efforts in their respective
roles including this newsletter and the Section’s Year in
Review publication.

As a member or prospective member of the Waste
Management Committee, I would ask each of you to
think of how you might contribute, whether by joining
us for the United Haulers’ QT or writing an article for
an upcoming Newsletter. Thanks for your interest in
this subject that impacts each of us every day.
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WELCOME TO THE WASTE
MANAGEMENT COMMITTEE!

Thomas M. Bruen
Membership Vice Chair, Waste

Management Committee
Law Offices of Thomas M. Bruen

tbruen@sbcglobal.net

Our committee provides a network of lawyers whose
interests include developments in the solid waste and
hazardous waste management field. The Waste
Management Committee has developed an active
program for this year, including the distribution of
committee newsletters, a multi-state survey of special
waste regulations, “Quick Teleconferences” where
warranted by significant developments, and the
committee’s submission to the Section’s Year In
Review.

Of current interest at the Committee’s Web site are
links to the appellate briefs in the United Haulers case
(a “flow control” case now pending before the
U.S. Supreme Court) and a paper on RCRA
regulation of waste from the production, use and
disposal of nano materials.

We encourage all ABA members to visit the Waste
Management Committee’s Web site at
http://www.abanet.org/environ/committees/solidwaste/
and join us. Remember, any member of the Section
can join up to five committees without additional
charge. Also, if you are a member, please check with
your colleagues who are not members of the Waste
Management Committee and encourage them to join
our committee..

UNITED HAULERS ASSOCIATION V.
ONEIDA-HERKIMER SOLID WASTE

MANAGEMENT AUTHORITY

Stephen D. Mossman
Mattson, Ricketts, Davies,

Stewart and Calkins
Lincoln, Nebraska

SDM@MattsonRicketts.com

Background

In 1994, the United States Supreme Court struck
down as unconstitutional under the Commerce Clause
a town’s flow-control law that required all solid waste
originating in the town to be disposed at a local transfer
station. The Court concluded that the town law
discriminated against interstate commerce because it
prohibited out-of-state disposal facilities from
competing for the waste. Now the Second Circuit has
ruled that when the designated disposal facilities are
government-owned, a town’s flow-control laws must
be considered under a more lenient balancing test. The
Supreme Court has taken the case on appeal and is
expected to reach a decision in the Spring of 2007.
The case is United Haulers Association, Inc., et al.,
v. Oneida-Herkimer Solid Waste Management
Authority, et al., Docket No. 05-1345.

Issues

Is the per se prohibition against hoarding solid waste
recognized in C&A Carbone v. Town of Clarkstown,
511 U.S. 383 (1994), applicable when the preferred
processing facility is owned by a public entity?

Even if viewed as non-discriminatory, does the flow-
control ordinance at issue here violate the Commerce
Clause under the test articulated in Pike v. Bruce
Church, 397 U.S. 137 (1970)?

Facts

In 1988, the New York State Legislature created the
Oneida-Herhimer Solid Waste Management Authority
(“the Authority”), the respondent in this long-running
dispute. In the same year, New York passed the Solid

COMMITTEE ONLINECOMMITTEE ONLINECOMMITTEE ONLINECOMMITTEE ONLINECOMMITTEE ONLINE

Visit the Committee Web page at:
http://www.abanet.org/environ/

committees//solidwaste/
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Waste Management Act, which created a hierarchy of
waste management methods in New York.

The next year, the Authority began entering into
contracts to purchase, operate, construct, and develop
facilities for solid-waste management. The challenged
provisions, which required the delivery of all solid
waste generated within the county borders to facilities
designated by the Authority, were passed by Oneida
County in December 1989 and Herkimer County in
February 1990. The Authority required all solid waste
generated in the two counties, with the exception of
recyclables and waste incinerated at the Authority’s
incinerator, to be delivered to the Utica Transfer
Station, a facility built under contract with the
Authority. The solid waste was then ultimately
disposed of in a landfill, also under contract with the
Authority.

This suit originally commenced in 1995 when six solid-
waste haulers and a trade association, United Haulers,
filed suit in federal district court against both counties
and the Authority. The suit alleged that the Authority’s
flow-control laws violated the Dormant Commerce
Clause under the Supreme Court’s Carbone decision.
The district court agreed, finding for the plaintiffs in
their motion for summary judgment that:

These flow control laws are virtually
indistinguishable from the laws examined and
struck down in both Carbone and SSC Corp. …
As the Second Circuit recently summarized those
holdings, “the ordinances in Carbone and SSC
Corp, were found to be discriminatory because
they required all waste within the town to be
disposed of at the one favored local facility, to the
exclusion of out-of-state competitors.” Gary D.
Peake, 93 F.3d at 75. Courts have considered it
almost a foregone conclusion that flow control laws
violate the dormant commerce clause. . . .
Consequently, I find based on undisputed facts that
the flow control laws are unconstitutional because
they discriminate against interstate commerce.

The First Appeal:  Second Circuit

On appeal, the Second Circuit reversed the district
court’s grant of summary judgment in favor of the
haulers. The appellate court found that the “district
court erred in its Commerce Clause analysis by failing
to recognize the distinction between private and public
ownership of the favored facility.” United Haulers v.
Oneida-Herkimer Solid Waste Management
Authority, 261 F.3d 245 (2nd Cir. 2001). The court
held, “[A] municipal flow control law does not
discriminate against out-of-state interests in violation of
the Commerce Clause when it directs all waste to
publicly owned facilities. As such, the District Court
should have analyzed the Counties’ flow control laws
under the Pike test to determine whether the laws’
effects on interstate commerce substantially outweigh
the local benefits.”  The Second Circuit based its
conclusion, in part, on its reading of the concurring and
dissenting opinions from Carbone and what it
described as the Supreme Court’s silence on the
public/private distinction. The Second Circuit also
analyzed other U.S. Supreme Court local processing
cases as well as flow-control cases decided by lower
courts. The court concluded that it found precedent for
making the public/private distinction in:

(1) the consistent underlying facts of the local
processing line of cases, a line in which the
majority squarely placed Carbone, and (2) the
opinions of four Supreme Court Justices, all of
whom characterized the facility in Carbone as
publicly owned, and therefore would have
analyzed the challenged ordinance under the more
lenient Pike test.

The Second Circuit admitted that it was tempted to
apply the balancing test from Pike to the facts before it
but instead remanded the case to the district court to
conduct the analysis. United Haulers’ first writ of
certiorari was denied by the U.S. Supreme Court in
2002.

On remand, the parties conducted extensive discovery
and filed cross-motions for summary judgment. The
district court found that the “challenged laws do not
treat similarly situated in-state and out-of-state
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business interests differently” and did not impose any
cognizable burden on interstate commerce. The district
court granted the Authority’s motion for summary
judgment and found the ordinances constitutional
without even applying the Pike balancing test.

The Second Appeal:  Second Circuit

On appeal after remand, the Second Circuit first noted
a distinction between a state’s actions in regulating
commercial activity, which are limited by the dormant
Commerce Clause, and its actions as a participant in
the marketplace, which are not. United Haulers v.
Oneida-Herkimer Solid Waste Management
Authority, 438 F.3d 150, 157 (2nd Cir. 2006). With
respect to the ordinances being an export barrier
because they prohibit articles of commerce generated
within the Counties from crossing intrastate or
interstate lines, the Court affirmed its decision in
United Haulers I, holding that:

The Counties’ flow control ordinances do not
discriminate against interstate commerce because
no private entity, whether local or non-local, has
been disadvantaged vis-a-vis any other by the
creation of the Authority’s monopoly in waste
processing.

The Second Circuit then applied the balancing test
from Pike. The court reiterated its earlier holding that a
municipality may impose a public monopoly on the
activities of waste collection, processing and disposal.
When doing so, the Second Circuit found that a local
government imposes only a limited burden on interstate
commerce. Applying the Pike test, the Second Circuit
concluded that “the local benefits of the flow control
measures substantially outweigh whatever modest
differential burden they may place on interstate
commerce.”

In January 2006, the U.S. Court of Appeals for the
Sixth Circuit affirmed a federal district court ruling that
a Kentucky county’s flow-control law was
unconstitutional under the Commerce Clause,
specifically rejecting the public/private distinction
recognized by the Second Circuit’s “surprising
decision” in United Haulers. In NSWMA, the Sixth

Circuit firmly stated it “respectfully disagrees with the
Second Circuit on the proposition that Carbone lends
support for the public-private distinction drawn by that
court.”

To resolve this split between the Second and Sixth
Circuits, the U.S. Supreme Court granted United
Haulers’ petition for a writ of certiorari on Sept. 26,
2006.

Case Analysis

United Haulers has characterized the Second Circuit’s
decision as an attempt to roll back the Court’s opinion
in Carbone. In particular, United Haulers argues that
simply because public entities hold title to a facility
does not negate the holding in Carbone that
ordinances discriminatory against interstate commerce
are per se invalid. Arguing that the Authority’s
ordinances and those at issue in Carbone are
indistinguishable, United Haulers takes the position that
the Authority has adopted a “virtually identical flow
control ordinance” with the same protectionist effect:
forcing commercial haulers to purchase high-priced
processing and disposal services from favored in-state
facilities rather than less costly out-of-state facilities.
United Haulers further argues that the public-private
distinction is meaningless when there is an adverse
effect on interstate competition and that, in any event,
the ordinances still fail the Pike balancing test. Relying
in part on Justice O’Connor’s concurrence in
Carbone, United Haulers contends that the burden on
interstate commerce is clearly excessive in comparison
to local interest.

Oneida-Herkimer argues that its flow-control scheme
is a public system in which local government has
assumed all responsibility for waste management.
Relying on Oregon Waste Systems v. Dep’t of Envtl.
Quality, 511 U.S. 93 (1994), the Authority maintains
that Commerce Clause discrimination only occurs if
there is differential treatment of in-state and out-of-
state economic interests that benefits the former and
burdens the latter. In this case, Oneida-Herkimer
maintains, there is no discrimination because the
ordinances treat in-state and out-of-state waste
providers the same and do not favor local private
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business interests. In particular, Oneida-Herkimer
distinguishes Carbone by arguing that the ordinances
at issue in that case designated a private facility. In this
case, the Authority posits that no local enterprise is
favored because the designated facility is municipally
owned.

Even if the Court finds that the ordinances have some
incidental effect on interstate commerce, Oneida-
Herkimer argues that the ordinances pass the Pike
balancing test based on its substantial local benefits.
The Authority maintains that three public purposes are
served by the ordinances. First, the ordinances place
the disposal decisions in public hands, ensuring
environmental compliance. Second, the ordinances
allow the Authority to reduce waste and maximize
recycling. Third, the ordinances allow the Authority to
manage waste in an integrated fashion. Citing historical
roots to the public management of waste, Oneida-
Herkimer draws a distinction between the regulations
at issue in this case and those in Carbone, arguing that
the ordinances adopted by Clarkstown in the Carbone
case had solely a monetary goal.

Finally, the Authority argues that since all waste
collectors are treated the same, the flow-control
ordinances are not unconstitutional.

Significance

In 1995, the same circuit court that decided United
Haulers remarked that that the federal docket was
“clogged with—of all things—garbage.” SSC Corp. v.
Town of Smithtown, 66 F.3d 502, 505 (2nd Cir.
1995). Since Carbone, a large number of courts have
struck down solid waste flow-control ordinances in
reliance on the per se invalidity of such ordinances
under the Court’s Commerce Clause analysis. Indeed,
the district court in this case originally noted that courts
have considered it almost a foregone conclusion that
flow-control laws violate the dormant commerce
clause. This foregone conclusion no longer rings true,
at least in the Second Circuit.

If the Supreme Court agrees with the Second Circuit
that there is a crucial distinction between public and
private ownership of designated facilities, it could be

expected that the federal docket will again be clogged
with garbage cases. Indeed, United Haulers argues that
principles of stare decisis control the case and that the
Second Circuit’s decision cannot be affirmed without
overruling Carbone.

The per se invalidity tests articulated in Carbone and
the Pike test are light years apart. In particular, the
burden shifts from the municipality having to show that
it has no other means to advance a legitimate local
interest under Carbone, to the challengers having to
show that the burdens on interstate commerce exceed
the putative local benefits under Pike. Adoption of the
Second Circuit’s reasoning in United Haulers would
be a sea change in the burden of proof in flow-control
cases.

The distinction between public and private ownership
of solid waste facilities is not merely an academic one.
An amicus brief filed in the case states that more than
60 percent of the nation’s waste facilities are owned by
public entities. If the public/private distinction is
endorsed by the Court, it would be expected that
decisions in many of the federal circuit courts that
either explicitly (Nat’l Solid Wastes Mgmt. Ass’n
(NSWMA) v. Daviess County, 434 F.3d 898 (6th Cir.
2006)) or implicitly (Harvey & Harvey, Inc. v.
County of Chester, 68 F.3d 788 (3rd Cir. 1995);
Waste Sys. Corp. v. County of Martin, 986 F.2d
1381 (8th Cir. 1993)) rejected the distinction would no
longer be good law. An exception to the general post-
Carbone belief that flow-control laws are
unconstitutional has been drawn by courts upholding
the constitutionality of flow-control ordinances that
explicitly exempt waste destined for out-of-state
disposal. See, On the Green Apartments L.L.C. v.
City of Tacoma, 241 F.3d 1235 (9th Cir. 2001); Ben
Orhleins & Sons & Daughter, Inc. v. Hennepin
County, 115 F.3d 1372 (8th Cir. 1997). As this
exception is not at issue in United Haulers, these
cases should remain viable.

In general, this case highlights the tension between
whether solid waste collection, processing, and
disposal are properly viewed as governmental
functions or as functions of the marketplace. At its
core, Commerce Clause jurisprudence is an attempt to
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balance these tensions as envisioned by the framers of
the Constitution. Proponents of flow control portray all
solid waste activities as purely a governmental function
and allege that the public health and environmental
benefits if the government controls the waste stream
outweigh any burden on interstate commerce. Critics
of flow control point to the use of the term
“Balkanization” of the economy in many of the
Commerce Clause cases and believe that the
Constitution prohibits local governments from
interfering with interstate commerce in solid waste.
Critics further argue that the national marketplace for
solid waste disposal will be upended if the Second
Circuit’s view prevails.

The Court could reject the public/private distinction
made by the Second Circuit while softening the per se
invalidity language from Carbone. If the Court does
so, it may decide the case under the Pike balancing
test. In that event, the Court will be called upon to
balance the local benefits of the flow-control measures
against the differential burden they may place on
interstate commerce. The Pike balancing test has been
performed by many federal district and circuit courts in
solid waste flow-control cases, usually in favor of local
governments. How the Supreme Court balances the
benefits versus burdens would provide substantial
guidance to lower courts as to the proper weight to
give each While this guidance would be important, its
significance would pale compared to the importance of
a Supreme Court decision adopting the Second
Circuit’s public/private distinction in waste facility
ownership.

In the alternative, the Court may merely remand this
case for that balancing test to be done by a lower court
without adopting the weight that the Second Circuit
placed upon the public ownership of the waste
facilities. In that event, the Supreme Court would be
unlikely to grant further review. And, if that comes to
pass, the eleven-year litigation battle between United
Haulers and the Oneida-Herkimer Authority might not
materially alter the flow-control landscape.

CURRENT STATUS OF FLOW CONTROL IN
THE UNITED STATES PENDING THE

SUPREME COURT’S DECISION IN
UNITED HAULERS

David Biderman
National Solid Waste

Management Association
Washington, D.C.

davidb@envasns.org

Local governments in various parts of the United
States are considering, have recently enacted or are
continuing to enforce local “flow control” laws directing
solid waste to designated disposal facilities, while
others are taking a “wait and see” attitude as the
United States Supreme Court decides how to rule in
the United Haulers Association Inc. v. Oneida-
Herkimer Solid Waste Management Authority case.
In United Haulers, the Supreme Court will decide
whether a federal appeals court’s invention of a
“public/private distinction” regarding the validity of flow
control laws is valid. The Supreme Court’s decision,
expected in Spring 2007, should provide important
guidance to local governments, solid waste haulers,
owners of transfer stations and landfills, and others,
about the scope of a local government’s authority to
enforce a flow control law under the dormant
Commerce Clause.

One flow control law has already been struck down by
a federal court. In December 2006, a federal district
court in Minnesota ruled that Red Wing’s flow control
law requiring all waste generated in the town be
disposed at Red Wing’s incinerator violated the
dormant Commerce Clause. Red Wing’s law required
haulers to agree to bring the waste they collected to the
City’s incinerator as a condition of receiving a license
to collect waste. Several haulers refused, and
continued to dispose of waste at cheaper landfills in
Wisconsin. The court stated that “the inescapable
conclusion” is that Red Wing’s flow control law has “a
discriminatory purpose; [it] favors the City’s economic
interest by forcing all commercial solid waste to be
disposed of at the Incinerator” and “preventing the
transportation of commercial waste across state lines
for disposal.” Paul’s Industrial Garage, LLC v. City
of Red Wing, ___ F.Supp.2d ___ (D. Minn. 2006).
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The district court rejected Red Wing’s argument that its
flow control law helps achieve certain environmental,
public health, and safety goals.  Like other federal
courts, see, e.g., National Solid Wastes
Management Association v. Daviess County, 424
F.3d 898 (6th Cir. 2006), the court rejected the
argument that the United Haulers decision requires
that the flow control law be upheld.

In Barron County, Wisconsin, the county has proposed
a flow control law that would require all solid waste
generated in the county to be disposed at the county’s
solid waste incinerator. The incinerator charges a
disposal fee that substantially exceeds the disposal fee
charged by nearby landfills. The county asserts the
incinerator is losing about $270,000 per year and
needs flow control to eliminate its annual operating
deficit. The proposed law is opposed by Rice Lake,
the largest municipality in the county.

In Mississippi, the Three Rivers Regional Solid Waste
Management Authority (Authority) passed a flow
control law in late 2006 that requires waste generated
in seven counties and seven municipalities in
northeastern Mississippi to be disposed at the
Authority’s Pontotoc County landfill. The Authority
enacted the flow control law in response to the federal
appeals court decision in National Solid Waste
Management Association v. Pine Belt Regional
Solid Waste Management Authority, 389 F.3d 491
(5th Cir. 2004), in which the Fifth Circuit reversed a
district court decision striking down a Mississippi
waste authority’s flow control law on procedural
grounds.

Meanwhile, in Georgia, a waste company filed a
lawsuit challenging a local flow control law in 2004.
The case was briefed and argued in mid-2006, but
according to one attorney involved in the case, the
federal judge may be waiting for the Supreme Court’s
decision in United Haulers before ruling.

GLOBAL CLIMATE CHANGE:
LANDFILLS, FRIEND OR FOE?

Mike McLaughlin
SCS Engineers
Reston, Virginia

MMcLaughlin@SCSEngineers.com

Last Fall, the U.S. Environmental Protection Agency
(EPA) published a detailed assessment of the role of
the solid waste management system on greenhouse gas
emissions in the United States.1 Briefly summarized,
collecting and transporting municipal solid wastes to a
landfill results in emissions of greenhouse gases as fossil
fuels are burned by collection and transport vehicles.
More fuel is used to spread the waste on the working
face of a landfill, and then to cover and regrade the
landfill surface.

But what of the buried waste materials?  Most modern
landfills are anaerobic—in the absence of oxygen,
bacteria decompose much of the organic portion of the
waste mass, producing roughly equal amounts of
carbon dioxide and methane gas over time. Not all of
the carbon in the waste is converted to decomposition
gas, however. For mixed municipal solid waste, EPA
estimates that about 18 percent of the buried carbon
remains in the landfill. The balance of the buried
carbon—about 82 percent—gets converted into
landfill gas consisting of roughly equal amounts of
carbon dioxide and methane.

The EPA analysis gets a little tricky at this point. If you
threw your trash into your yard and let it become
compost, almost all of the carbon would be converted
to carbon dioxide. So landfill disposal is better
(produces fewer greenhouse gases)—at least in a
landfill some of the carbon remains in the waste. But
methane emissions are more potent in terms of their
effect on global climate change. Methane is more than
twenty times as effective a greenhouse gas than is
carbon dioxide. So landfill disposal is worse than
throwing your trash into your yard (at least with
respect to emissions of greenhouse gases). EPA’s
analysis compares landfilling with “natural conditions”
(similar to throwing your trash in your yard) when it
evaluates landfills for net greenhouse gas emissions.
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After converting estimated emissions into common
units (metric tons carbon equivalent, or MTCE), EPA
estimates that a typical landfill receiving mixed
municipal solid wastes contributes a net of about
40 percent of the weight of the waste it receives to
greenhouse gases (as MTCE), over and above “natural
conditions.” But the agency goes on to estimate that
almost 60 percent of the municipal solid waste in the
United States is disposed into landfills that collect
landfill gas, for one reason or another. If landfill gas is
simply collected and flared, instead of contributing
40 percent of the weight of its waste as MTCE
greenhouse gases, EPA estimates that the landfill will
consume about 3 percent of the weight of its waste as
MTCE greenhouse gases. Collecting and flaring landfill
gas thus result in about a 43 percent swing in
greenhouse gas emissions (from +40 percent net
emitter to -3 percent net sink).

If landfill gas is not merely flared, but is instead used to
displace fossil fuels used to produce electricity, EPA
estimates that the landfill will consume about 9 percent
of the weight of its waste as MTCE greenhouse gases,
thus resulting in a 49 percent swing in greenhouse gas
emissions (from + 40 percent net emitter to -9 percent
net sink).

Installation of a landfill gas collection system to control
methane emissions at a site where no such system is
present obviously can make a substantial difference in
terms of greenhouse gas emissions, based upon EPA’s
assessment described above. A landfill with one million
tons of waste in place, for example, could go from
emitting 400,000 MTCE over its useful life to
consuming 30,000 to 90,000 MTCE over that time,
just by controlling the landfill gas it produces. Because
the reductions can be significant, and because they are
subject to verification, landfills are gaining visibility for
their potential to generate tradable greenhouse gas
emission credits.2

As the debate in Congress heats up in the months
ahead, and following the Supreme Court’s decision in
Massachusetts v. Environmental Protection Agency
(No. 05-1120, Decided April 2, 2007) finding that
EPA has authority to regulate greenhouse gases under
existing law, greenhouse gas emissions from landfills

are good candidates for further regulatory scrutiny.  In
its Comments on Climate Change Policy to the House
Committee on Energy and Commerce, the Solid Waste
Association of North America (SWANA) noted that
significant greenhouse gas reductions already have
occurred in the solid waste industry, and that with the
proper financial incentives “that would occur with the
waste industry participation in a carbon trading market,
there is a potential for much greater GHG reductions in
the future.”3

Notes:

1. USEPA, Solid Waste Management and
Greenhouse Gases—A Life-Cycle Assessment of
Emissions and Sinks (3d ed., Sept. 2006).

2. See McLaughlin, Landfills and Greenhouse Gas
Emissions Trading (Waste Management Committee
Newsletter, July 2000). http://www.abanet.org/
environ/committees/solidwaste/newsletter/july00/
mcl.shtml.

3. Letter from John Skinner, Ph.D., Executive
Director and CEO of SWAN, to Chairman John
Dingell Re Comments on Climate Change Policy
(Mar.19, 2007).

LIKE LIKE LIKE LIKE LIKE TTTTTO O O O O WRITE?WRITE?WRITE?WRITE?WRITE?

TheWaste Management Committee welcomes
the participation of members who are interested
in preparing this newsletter.  If you would like to
lend a hand by writing, editing, identifying
authors, or identifying issues, please contact
Ted Hadzi-Antich at tha@hadzilaw.com or
Ashley Brown Duffie at ashley.duffie@
haynesboone.com.
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HWIR IS DEAD:  LONG LIVE THE MIXTURE
AND DERIVED-FROM RULES

Theodore Hadzi-Antich
Law Offices of Theodore Hadzi-Antich

Buffalo, New York
tha@hadzilaw.com

The Resource Recovery and Conservation Act of
1976, 42 U.S.C. § 6901 et seq. (RCRA) is a bear.
Subtitle C of the act and its implementing regulations,
40 C.F.R. § 260 et seq., governing the generation,
handling, transportation, treatment, storage, and
disposal of hazardous waste, are legendary in their
complexity. This article discusses briefly one small but
important corner of RCRA hazardous waste regulation,
namely, the mixture and derived-from rules, which
contain enough booby traps to trip up even the most
cautious of environmental practitioners.

Since their initial promulgation in 1980, 45 Fed. Reg.
33066 (May 19, 1980), the two rules have wrecked
havoc on industry’s RCRA compliance efforts. The
underlying regulatory scheme can be stated simply. The
United States Environmental Protection Agency (EPA)
has promulgated general RCRA rules under which
wastes are considered hazardous if they are either
specifically listed as hazardous (“listed wastes”) or
qualify as corrosive, reactive, ignitable or toxic
(“characteristic wastes”) under standards established
by EPA. Listed wastes are simply those for which EPA
has made an administrative finding that they meet one
or more of the four regulatory characteristics. In effect,
listed wastes are deemed hazardous per se. Both listed
wastes and characteristic wastes are subject to
stringent cradle to grave regulation from generation
through disposal.

The mixture rule states that, subject to certain
exceptions, any mixture of listed hazardous wastes and
any other type of waste must be handled as though the
mixed waste were the listed waste in its unmixed form.
For example, if one ounce of waste toluene (which is a
listed F005 waste) is mixed with 50,000 gallons of
waste sour milk, the entire mixture of 50,000 gallons
plus one ounce must be handled as waste toluene.

The derived-from rule states that, subject to certain
exceptions, any waste generated from the treatment,
storage or disposal of a listed waste must be handled
as the original listed waste.  Using the toluene example,
any sludges, spill residues, ash, emission control dust,
or leachate generated from the treatment of waste
toluene must themselves be handled as waste toluene.

In short, the mixture and derived-from rules are
intended to prohibit regulated parties from insulating
their listed hazardous wastes from RCRA regulation by
the expedient of dilution or treatment prior to disposal.
EPA takes the position that, subject to exceptions,
diluted or treated listed wastes still pose potential harm
to health and the environment if improperly handled,
stored, or disposed. Significantly, neither the mixture
nor the derived from rules apply to characteristic
wastes. Once a characteristic waste no longer exhibits
any hazardous waste characteristic, it is not regulated
under RCRA Subtitile C.

The administrative and legal history of the mixture and
derived-from rules is long and complex. After their
initial promulgation in 1980, the rules were challenged
by various industry groups. In 1991, the Court of
Appeals for the District of Columbia vacated the rules
on the ground they were promulgated without the
requisite notice and opportunity for hearing mandated
by the federal Administrative Procedure Act. Shell Oil
Co. v. EPA, 950 F. 2d 741 (D.C. Cir. 1991). In
response, EPA reinstated the rules as emergency
interim final rules, 57 Fed Reg. 7628 (Mar. 3, 1992),
using an administrative exception to the notice and
comment requirements. The emergency final rules had
an automatic sunset provision, but for a variety of
reasons, Congress rescinded the sunset provision and
mandated that EPA revise the rules by Oct. 1, 1994.
EPA did not meet this deadline, resulting in further
lawsuits that extended the life of the two rules.

On Nov. 13, 1995, EPA proposed revisions to the
mixture and derived from rules in the form of the
Hazardous Waste Identification Rule (HWIR), under
which a set of exemptions were proposed for literally
hundreds of hazardous constituents, based on an
enormously complicated risk assessment process
intended to deal with multiple exposure pathways.
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Equally unpalatable to industry and environmental
groups, HWIR generated enormous controversy,
ultimately leading EPA to abandon the HWIR concept
and promulgate revised mixture and derived-from rules
in final form on May 16, 2001. 66 Fed. Reg. 27,266.
The final gasp of challenges to the regulations occurred
with the decision of the Unites States Court of Appeals
for the District of Columbia upholding the current
version of the rules in the case of American
Chemistry Council v. EPA, 337 F.3d   1060 (D.C.
Cir. 2003).

The current mixture and derived-from rules are set
forth in a maze of citations and cross-citations in 40
C.F.R. Parts 260 and 261, providing several important
exclusions not found in the original rules promulgated in
1980. In a nutshell, the rules now provide that any
waste which has been listed as a hazardous waste by
EPA solely because it exhibits one or more
characteristics of ignitability, corrosivity, or reactivity is
not deemed to be a listed waste after it no longer
exhibits such characteristics. This exclusion effectively
means that the mixture and derived-from rules now
apply primarily to listed wastes that were listed by EPA
because they exhibit the hazardous waste characteristic
of toxicity. In short, if the listing is based on toxicity, the
mixture and derived-from rules apply. If the listing is
based solely on a characteristic other than toxicity, the
mixture and derived from rules do not apply.
Significantly, this is the regulatory standard both for
listed wastes in their unadulterated, pure form and for
mixtures of listed wastes.

One example of the mixture rule in action will illustrate
some of the complexities. Suppose there is a paint
solvent product that contains only xylene, acetone,
methanol, and ethyl benzene, all of which are listed
F003 wastes. The sole basis for listing such F003
wastes is that they exhibit the hazardous waste
characteristic of ignitability. If spent paint solvent
containing only these chemicals came to be located on
a waste paint filter, and if the paint filter did not exhibit
the hazardous waste characteristic of ignitability, then
the paint filter would not be considered a listed
hazardous waste. On the other hand, if the paint
solvent also contained toluene at or above 10 percent
by volume, the situation would be drastically different.

Toluene is listed by EPA as an F005 waste (not an
F003 waste) because it exhibits the hazardous waste
characteristic of toxicity. If toluene is part of the paint
solvent product at or above the 10 percent level, the
paint filter would be considered listed hazardous waste
F005.

The mixture and derived-from rules pose formidable
regulatory challenges, and there are many ways in
which a facility can run afoul of their complexities. One
of the best ways to ensure compliance is to advise
clients they need to develop and maintain a
comprehensive database of the raw materials used in
their operations. This database should be carefully
analyzed to pinpoint waste streams generated at the
facility that qualify as listed wastes because of toxicity.
Such waste streams will always retain their regulatory
identity as listed wastes and should be handled as such,
no matter whether they are diluted, mixed with other
wastes or treated prior to disposal. Consequently, it
makes sense to segregate those toxicity-based listed
wastes from all other wastes generated at the facility.

Moreover, once specific listed wastes are identified, it
may be possible to find replacement raw materials not
containing chemicals that have been listed by EPA
because of toxicity. By discontinuing materials
containing chemicals listed for toxicity and replacing
them with materials not containing such chemicals,
facility operators may be able to avoid the regulatory
land mines created by the mixture and derived-from
rules.

ABA Section of Environment, Energy,
 and Resources
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numbers of plaintiffs and defendants with multiple
lawsuits brought in more than one jurisdiction, and can
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Toxic Tort Litigation explains the differing theories of liability and damages within
the toxic tort context, as well as the key procedural and substantive defenses to toxic
tort claims. Subsequent chapters cover the important aspects of scientific and
medical evidence and causation, including dealing with the opinions of experts in
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