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CHAIR’'S MESSAGE

John Milner

Aschair of theABA Section of Environment, Energy,
and Resources Waste M anagement Committee, |
welcomeyou to our committee’ snewd etter. Weare
srivingto providetoyou articlesthat will be
informative, timely and useful inyour legal practice.

Our committeeisstill new inthe Section. Essentialy,
thecommittee’ s“jurisdictiona scope’ canbe
summarized asissuesrelated tofederal RCRA Subtitle
C (hazardouswaste management) and Subtitle D
(non-hazardous solid waste management) and the
states programsregulating hazardousand solid waste
management.

Wewant and need your participationinthe
committeg’ sactivities. Important activitieswewould
likeyouto consider includewriting articlesfor the
committee newsd etter and proposing topicsfor
committee” brownbag” teleconferences. If youwould
liketo get involved intheseor other committee
activities, please contact meat jmilner@brunini.com
or (601) 960-6842.

| hopethat you will join usin accomplishing our
mission to provideto our Section membersand
prospective membersimportant, timely and useful
information onissuesre ating to hazardouswaste and
solid wasteregulatory management.

DUE DILIGENCE ASSESSMENTS OF
REAL PROPERTY: NEW STANDARDS
CREATED BY THE PROPOSED
“ALL APPROPRIATE INQUIRY” RULE

Kristina G. Nelson

OnAug. 26, 2004, the Environmental Protection
Agency (EPA) issued noticeof its proposed rulethat
will set federal standardsand practicesfor conducting
“al appropriateinquiry” asrequired by the
Comprehensive Environmental Response,
Compensation, and Liability Act (CERLCA). The
proposedrule, likethe Phasel environmental site
assessment, isintended to definetheminimum
threshol d assessment of real property in order to
determinewhether environmenta contamination exists
that would giveriseto CERCLA liability.

Background on “All Appropriate Inquiry”

Congressenacted the Small BusinessLiability Relief
and BrownfieldsRevitdization Act (the Brownfields
Amendments) to clarify theinnocent landowner
defensein CERCLA and set forth two new exemptions
to CERCLA liability for bonafide prospective
purchasersand contiguouslandowners. The CERCLA
“innocent purchaser” defenseappliesonly if the
purchaser of previoudy contaminated property, prior
to thetime of acquisition, “ did not know and had no
reasonto know” that the hazardous substancewas
disposed onthe property. The" contiguouslandowner”
defenseisavailableto ownersof land contaminated by
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arelease on adjacent or contiguous property. Unlike
the* innocent landowner” and “ contiguouslandowner”
defenses, the* prospective purchaser” defense attaches
evenif the purchaser knew of the contamination at the
dte.

Inorder to qualify for one of these defenses, the party
must have made* all appropriateinquiriesintothe
previousownership and usesof thefacility in
accordancewith generaly accepted good commercia
and customary standardsand practices.” Congress
directed EPA toissueregul ationsdefining what
congtitutes*“ all appropriateinquiry” by Jan. 11, 2004.
Currently, partiesmay useeither the American Society
of Testing Materials 1997 or 2000 Phase|
Environmental SiteAssessment Process (ASTM Phase
| standard) in order to comply with the* all appropriate
inquiry” requirement for purchasesthat took place after
May 31, 1997 and before EPA revisesits standard.
After EPA findizesthisstandard, purchaserswill be
required to meet it rather than having the option of
conductinganASTM Phasel or other comparable
assessment. Summarized below arethekey provisions
of theproposed al appropriateinquiry rule, focusing
onthedifferencesbetween the previousASTM Phase

| standard and the proposed rule.

Summary of the Proposed Rule

Overview of the Proposed “All Appropriate
Inquiry” Rule

EPA initiated anegotiated rulemaking processto
developthe*“all appropriateinquiry” standard and
formed aNegotiated Rulemaking Committee
composed of representativesfrom the devel opment,
real estate and banking industries; environmental and
publicinterest groups, state, local andtribal
governments, environmenta assessment companies
and EPA. Comparedtothe previousy adopted
ASTM Phasel standard, the proposed “all
appropriateinquiry” rulewill require abroader scope
of environmenta inquiry andisestimated to cost
dightly morethan the previousASTM Phasel site
assessment. Under the proposedrule, al appropriate
inquiry must includethefollowing dements:



® |nterviewswith past and present owners,
operatorsand occupants;

m  Areview of historica sourcesof information,
such asageria photographs, fireinsurance
maps, building department records, chain of
titledocumentsand land userecords;

m A review of government recordsfor both the
subject property and nearby and adjoining
properties,

m Visual inspectionsof the subject property and
adjoining properties,

m  Searchfor recorded environmental cleanup
liens

m  Consderation of commonly knownor
reasonably ascertainableinformationwithinthe
local community about the property aslearned
during thed| appropriateinquiry process,

m  Congderation of thedegree of obviousnessof
the presence of releases or threatened
releases,

m  Congderation of speciaized knowledgeor
experience of the subject property, thearea
surrounding the property or adjoining
propertieson the part of the defendant or the
environmenta professond,;

m  Consderation of therelationship of the
purchase priceto thevalueof the property, if
the property was not contaminated.

The proposed rulerequiresawritten report that
containsthe environmenta professional’sopinion asto
whether theinquiry hasidentified conditionsindicative
of releasesor threatened rel eases of hazardous
substances. Thereport should also containan
identification of any datagapsand the effect onthe
environmenta professond’sability to providean
opinion. Datagapsaredefined astheinability to
obtaininformation required by the standardsand
practiceslisted inthe proposed rule, despite good faith
effortsby theenvironmenta professiond or
prospectivelandowner. The proposed rule pointsout
that datagaps may be addressed by sampling and
andyds, however, environmenta samplingandandysis
isnot arequirement per sefor al appropriateinquiry.

Under certain conditions, the proposed rulewould
alow partiesconducting an*“al appropriateinquiry”

investigationto useapreviousinguiry completed for
thesame property. Thepreviousinquiry must have
been conducted in compliancewith theregulations
applicablewhenthe previousinquiry was compl eted.
Also, thepreviousinquiry must have been completed
withinformation that was collected no longer than one
year prior to the current date of acquisition of the
property. Additionaly, specific componentsof the
inquiry made morethan six monthsprior tothecurrent
date of purchase of the subject property must be
updated.

Differences Between the ASTM Phase |
Standard and EPA’s Proposed “All
Appropriate Inquiry” Rule

EPA'sdll appropriateinquiry standardisbased upona
list of statutory criteria, several of which arenot part of
the ASTM Phase| assessment, such asthe specialized
knowledge or experience of the purchaser and the
relationship of the purchase priceto thevaueof the
property if the property wasnot contaminated. EPA
consdered using theASTM Phase| standard for the
federal standard for al appropriateinquiry; however, it
concluded that theASTM Phase| standard failed to
adequately addressthese statutory criteria. While
therearemany smilaritiesbetween the proposed rule
andtheASTM Phasel standard, the proposed rule
deviatesfromtheold ASTM Phasel standard
potentialy effecting theenvironmental duediligence
processfor real estate transactions.

TheASTM Phasel standard requiresthat the
environmenta professiona conduct interviewswiththe
current owner and occupants of the subject property,
and with at least one staff member of any oneof the
listed loca governmenta agencies. Althoughthe
proposed ruledoes not specificaly requireaninterview
withalocal or state government officia liketheASTM
Phase| standard, the proposed rule requiresinterviews
withamore expansive number of individuals. In
additionto interviewing the owner or occupant of the
property, theinquiry should includeinterviewing oneor
moreof thefollowing: (1) thecurrent and past facility
managers, (2) past owners, occupants or operators of
the subj ect property; or (3) employeesof current and
past occupants of the subject property. Inthe case of



morethan one owner or occupant, therulerequiresan
interview with themajor occupantsand those
occupantsthat werelikely to use, store, treat, handle
or dispose of hazardous substances. Furthermore,
interviews conducted at “ abandoned properties,”
whichisdefined as*aproperty that can be presumed
to be deserted, or anintent to relinquish possession or
control can beinferred fromthegenera disrepair or
lack of activity thereon such that areasonable person
could believethat therewas an intent on the party of
the current owner to surrender rightsto the property,”
must be conducted with one or more of the ownersor
occupantsof the neighboring or nearby propertiesfrom
whichit appears possible to have observed uses of or
rel eases at the abandoned property.

Theproposed ruleaso divergesfrom theASTM
Phase| standardinitsreview of historical sources.
Thefirgt differenceisthetimeframefor review of the
historical sources. ThePhasel standard requires
identification of al obvioususesof the property from
the present back to the property’sfirst devel oped use,
or back to 1940, whichever isearlier. Inthe proposed
rule, theenvironmental professiond isrequiredto
review historical documentsfor aperiod of timeasfar
back inthe history of the property asit can be shown
that the property contained structures, or fromthetime
the property wasfirst used for resdentia, agricultural,
commercid, industria or government purposes. For
example, if the subject property wasundevel oped
prior to 1970, under theASTM Phase| standard, the
environmental professiona would still berequiredto
research the past uses of the property back to 1940.
Under the proposed standard, the research would only
need to go back to 1970. Furthermore, the proposed
rulerequirestheenvironmentd professonal to
document any “datagaps’ if asearch of historica
informationfallsto reveal theprevioususesand
occupanciesof the property and suchinformation
cannot be obtained through other inquiries.

A review of numerousfedera, Sate, tribal andlocal
government records of the subject property and
adjoining propertiesisrequired by the proposedrule.
Under theASTM Phase| standard, thedecisionto
review local land userecordswasleft to the
environmenta professiona’sdiscretion. The proposed

rule goesbeyond the current ASTM Phasel practice
and specificdly requiresareview of listsof engineering
and ingtitutional controlsfor the subject property and,
in certain circumstances, any property within one-half
mile of the subject property.

Boththe ASTM Phase| standard and the proposed
ruleondl appropriateinquiry requiretheenvironmental
professional to makean on-sitevisua ingpection of the
subject property; including avisua on-siteingpection
of thefacilitiesand any improvementson the property,
and avisual inspection of the areaswhere hazardous
substances may be or may have been used, stored,
treated, handled or disposed. The proposed rulealso
requiresavisua ingpection of adjoining properties,
from the subject property line, public rights-of-way or
other vantage point. Incontrast, under theASTM
Phasel standard, theenvironmental professional isto
notethe usesof adjoining properties, but only tothe
extent that such usesarevisually observed during the
ingpection of the subject property.

Thedefinition of environmenta professiona inthe
proposed rulealowsonly thosewho have sufficient
education, federa or statelicensing or real world
experienceto conduct theall appropriateinquiry.
Therewasdisagreement over whether practical
experience or aprofessiona degreeor some
combination of both wasthe necessary measure of a
consultant’ squdlifications. The proposed rulerequires
that an*“ environmentd professiona” possess* sufficient
education, training, and experience necessary to
exercise professiona judgment to develop opinions
and conclusionsregarding the presence of releasesor
threatened releases..... to the surface or subsurface of
aproperty, sufficient to meet the objectivesand
performancefactors’ provided in the proposed
regulation. Toensureat least somelevel of
accountability, theenvironmenta professona must sign
astatement that therule€' sprofessional criteriawere
met.

The proposed rule allows a person who does not
quaify asanenvironmenta professond toassistinthe
performance of theal appropriateinquiry assessment
solong asone member of theteam meetsthedefinition
of anenvironmenta professiona and reviewsthe



resultsand conclusionsof theinquiriesand signsthe
final report. Inthepreambletothe proposedrule,
however, EPA recommendsthat the visual inspections
of the subject property and adjoining propertiesbe
conducted by anindividua who meetstheregulatory
definition of anenvironmenta professond. EPA
believesthat thisindividua isbest quaifiedtointerpret
information regarding thephysica and geological
characteristicsof the property aswell asinformation
on thelocation and condition of equipment and other
resourceson the property.

Theproposed al appropriateinquiry rulewill resultin
amorethorough investigation into past usesand
occupanciesof property and potentia sources of
releases of hazardous substancesthat could affect such
property. Purchasersof property must be aware of
the EPA’'sdecision not to usethe ASTM Phasel
standard and understand where the proposed rule
deviatesfromthe previousASTM Phasel standard.
Oncetheruleiseffective, if apurchaser wishesto
purchase property and take advantage of one of
CERCLA'sdefenses, heor shewill berequiredto
follow the new standardsof “al appropriateinquiry.”

Waste Managament
Commities Newsl=tier

LIKE TO WRITE?

The Waste Management Committee
welcome the participation of members
who are interested in preparing this
newsletter.

If you would like to lend a hand by writing,
editing, identifying authors, or identifying
issues please contact the editor

George Seay at gseay@wyattfirm.com
or (502) 223-2104.

NEVADA COURTS EXCLUDE
CONSTRUCTION DEBRIS FROM SOLID
WASTE COLLECTION FRANCHISES

David Biderman

Two Nevadastate courts have recently issued
decisonslimiting the scope of exclusvesolidwaste
collectionfranchises. Inboth decisions, thecourt
concluded that because construction and demolition
debris(C& D) doesnot poseahedththredt, itis
beyond the police power of local governmental
authorities, under Nevadalaw, toinclude C& D within
the scope of an exclusive solid waste collection
franchise.

Although both decisonsraisesimilar issues, themore
recent decisionin Douglas Disposal, Inc. v. W\ee
Haul, LLC, No. 03-0298 (9th Dist. Douglas Cty.
Jan. 20, 2005) containsafar moreexpansiveanayss
of theissues, andisthefocusof thisarticle. Inthis
case, Douglas County entered into afranchise
agreement with Douglas Digposal Inc. (DDI) in 1996.
Theagreement granted DDI theexclusiveright to
collect dl solid wastewithin East Fork Township.

In 2003, DDI filed alawsuit against WeeHaul, LLC
and NJEnterprises, Inc, two competing C&D haulers.
Thelawsuit sought injunctiverelief and damages,
alleging that each company collected solid wastewithin
DDI’sexclusivefranchisearea, through debris
collection boxesat construction sitesfor C&D. DDI
argued Nevadalaw, which defines* solid waste”
broadly toinclude nonputresciblerefuse’ including
“demolition waste’” and “ construction waste” supports
itspositionthat C& D wastefa lswithintheexclusive
franchisegrantedto DDI. The defendantsargued that
because C& D wasteisnon-putrescible, it does not
pose ahedlth or safety issueandistherefore outside
the police powersof Douglas County. It further argued
therestriction violatesthe Commerce Clauseand
should bedeclared uncongtitutional.

Siding with the defendants on thefranchiseissue, the
court concluded Douglas County exceeded its
authority by including * non-putrescible congtruction
debris’ withinthe scope of itsfranchiseagreement with



DDI. Thecourt observed that the police power could
belegitimately exercised for the purpose of improving
public hedlth, safety and the general welfare. Citinga
1975 Utah Supreme Court casethat limited the scope
of asmilar exclusivefranchise, thecourt concluded
“non-putrescible construction debrisisnot injuriousto
the public health, and thereforefallsoutsidethe
County’spolice power toincludein awaste hauling
exclusivefranchiseagreement.” Thecourt added
“thereisnoindicationthat whenthe Nevada
Legidaturegranted theauthority to displace
competition ... itintended toincluded al typesof solid
waste, namely constructiondebris....” Thus, thecourt
ruled unconstitutional NevadaRevised Statutes
244.187(3) to the extent the phrase“ other waste” in
that provisionincludesconstruction debris.

Onthe Commerce Clauseissue, the court found that
Nevadalaw and the DDI franchise agreement with
Douglas County do not discriminate againgt interstate
commerceinfavor of local businesses. Applyingthe
Pike v. Bruce Church, Inc., 397 U.S. 137 (1970)
balancing test, the court concluded the burdenimposed
by excluding defendantsfrom hauling C& D debrisis
clearly excessivewhen bal anced against theintended
local benefit. Inso holding, the court expressed its
disagreement with afederal appealscourt decision
from 1997 concerning an exclusivefranchisefor refuse
collectionin certain portions of Washoe County,
Nevada. SeelIndividualsfor Responsible Gov't v.
Washoe County, 110 F.3d 699 (9th Cir. 1997).

The Douglas Disposal decision marksthe second
successful challengeto aNevadaexclusivefranchisein
the past few months. In Independent Sanitation Co.
v. Empire Contractors, LLC, No. 03-03852 (2d
Dist. Washoe Cty. Dec. 2, 2004), another Nevada
satejudgesimilarly excluded C& D from anexcusive
solid wastefranchise. The Douglas Disposal decision
containsamuch more detailed explanation and analysis
of the court’sreasoning than the | ndependent
Sanitation decision. Interestingly, the Douglas
Disposal court’sPikeanalysisdid not precisely
describeeither what the*burden” oninterstate
commercewas, or what “ benefit” wasaleged by DDI.

Thecourt’sreview of thefranchiseissue appearsto
turn ontheintent of the Nevadalegidatureand a30-

year old Utah decision. If thetria court decisonis
affirmed on apped , the statelegidature could,
potentidly, clarify whether itsauthorizationtolocal
governmenta entitiesto establishwastefranchises
encompasses C&D.

Although these caseswere decided under Nevadalaw,
they raiseimportant nationa issuesconcerning whether
exclusivefranchisesencompass C& D waste. Many
locd governmentsgrant exclusivefranchises, for a
variety of reasons, to companiesfor someor theentire
overall waste stream generated by businessesand
residents. Thesefranchisessometimesgo beyond
“resdentid” wasteor “commercid” wasteandinclude
C&D. Some companies seek to avoid thefranchise by
arguingthey are“recycling” C&D materid, and are
thereforenot subject toit. A few yearsago, aC&D
collection company argued in aseriesof cases,
ultimately unsuccessfully, that afedera transportation
law preempted certain wastefranchisesin Oregon
becausethewaste material at issuewas considered
“property” under that federal law. See AGG
Enterprises, Inc. v. Washington Cty., 281 F.3d 1324
(9th Cir. 2002); Woodfeathers v. Washington Cty.,
180 F.3d 1017 (Sth Cir. 1999). Thereislitigation
pending inthe 11th Circuit concerning whether a
Foridamunicipdity’sexclusvewastefranchise
encompasses C& D material, athough thelower court
decisioninthat caseturned on Commerce Clauseand
not police power grounds.

Becausefranchisesareoftenfinancidly lucrativetothe
franchisee, and often refl ect an economic and political
decison madeby loca governmentd officids,
continued litigation over thescope of such franchises
between competing haulers, and between haulersand
local governments, can be expected.
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SOLID WASTE FRANCHISES —
UPDATE ON THE NEW BATTLEGROUND
IN FLOW CONTROL

Stephen D. Mossman

IntheAugust 2004, issue of the Waste M anagement
Committee Newdletter, | wrote on thetopic of
franchisesand flow control. Sincethat issuewentto
press, there have been some devel opmentsof notein
the casesthat | wrote about and much moreactivity
arising out of the state of Nevadain thisareaof the
law.

In Southern Waste Systems, LLC v. City of Delray
Beach, FI., United States District Court, Southern
Digtrict of Florida, West Palm Beach, Opinion Filed
April 29, 2004, United States District Judge Kenneth
L. Ryskamp granted partial summary judgment finding
acommerce clauseviolation. The casewasbrought
by Southern Waste which wasin the business of
hauling construction and demolition debris(C&D) in
thecity of Delray Beach. Thecity awarded by
ordinancean exclusivefranchisefor thecollection of
solid waste, vegetativewaste and recycling collection
servicesto BFl Waste Systemsof North America
whichwaslater sold to Waste Management, Inc. The
court concluded that thefranchi se agreement and
ordinancewerein violation of the Commerce Clause
asthey pertained to the collection of C& D and
enjoined thecity from enforcing the C& D portionsof
thefranchiseand ordinance. Following thegrant of
partia summary judgment, thecity apped edthe
opinionto the 11th Circuit Court of Appeals. No
decision hasbeen rendered by the 11th Circuit.

In Barker Sanitation v. City of Nebraska City,
Nebraska, 2004 U.S. App. LEXIS 12836 (2004) the
8th Circuit Court of Appedlsaffirmed adistrict court
decison challenging an exclusvesolidwastefranchise.
Thedistrict court rejected Barker Sanitation’s
argumentsthat the ordinance and franchise agreement
violated the Commerce Clause onitsface, throughits
effectsor becauseit wasadopted for adiscriminatory
purpose. Thecourt then analyzed the scheme under
thewell known Pikev. Bruce Church, Inc., 397
U.S.137(1970) benefitsv. burdenstest. With respect

to the burden oninterstate commerce, the court held,
“Itisdifficult to detect what burden oninterstate
commerceisimposed by the Ordinanceinthiscase
when the Ordinance does not prohibit [the hauler] from
taking Nebraska City wasteto any in-state or out-of-
satetransfer facility or landfill (solong asitisa
licensed subtitle D landfill disposd facility) and when
the Ordinancein noway restricts out-of -state waste
from being brought to, and processed in, the Nebraska
City Transfer Station.” The court outlined numerous
locdl benefitsconcluding that theloca benefits
outweighed any “incidental burden the Ordinanceand
associated agreementsimpose uponinterstate
commerce’.

On appedl tothe 8th Circuit, Barker Sanitation
continued to advanceitsargumentsthat the ordinance
was adopted for the purpose of economic
protectionism and through itseffect of preventing out-
of -state companiesfrom being ableto competefor the
processing of solid wastein Nebraska City. The8th
Circuit held, “ Because we have nothing to add to the
digtrict court’sanadyds, weaffirmwithout extended
discusson.”

Following thisrebuff by the 8th Circuit, Barker
Sanitationfiled aPetition for Writ of Certiorari tothe
U.S. SupremeCourt. InitsPetition, Barker Sanitation
argued primarily that the8th Circuit’ sopinion
conflicted with C & A Carbone, Inc. v. Town of
Clarkston, New York, 511 U.S. 383 (1994). On
Nov. 29, 2004, the Supreme Court denied the Petition
without comment.

InNevada, the Ninth Judicia District Court of the
State of Nevadain and for the County of Douglas,
recently held that Douglas County could not prohibit
thehauling of construction debrisby non-franchise
haulersin Douglas Disposal, Inc. v. WeeHaul, LLC,
etal., Memorandum of Decisionfiled Jan. 20, 2005.
Thecourt relied on both Nevada statute and the
dormant commerceclauseinarriving at itsdecision.
First, the court found that when the Nevada L egid ature
granted municipalitiestheauthority to displace
competitionfor the collection of garbage and other
waste, therewasno indication that it intended to
include construction debris. Second, the court found



that non-putrescible construction debrisisnot injurious
tothepublic hedlth. Finally, the court found that under
thetest set forth in Pikev. Bruce Church, Inc., 397
U.S. 137(1970), the burden imposed by excluding
non-franchisehaulersfrom hauling construction debris
isclearly excessivewhen balanced against theintended
local benefit.

TheDouglasDisposal decisionwascons stent with
another satejudicid district decisonin Nevadawhich
found that therewas no evidencethat the collection
and disposal of construction waste presented ahealth
and safety hazard (in the Second Judicia Didtrict of the
State of Nevadain and for the County of Washoe,
Independent Sanitation Company v. Empire
Contractors, LLC, Findingsof Fact, Conclusionsof
Law and Judgment, filed Dec. 2, 2004). Relyingon
Huish Detergents, Inc. v. Warren County, Kentucky,
214 F.3d 707 (6th Cir. 2000), the court found that a
public entity could only exclude other partiesfrom
enteringinto contractsif the exercise of governmental
authority isbased upon the exercise of the public
entity’spolice powers. The court concluded that there
isnoreason that would justify theexclusivefranchise
agreement to the collection and disposal of
construction waste. Nevadanewsreportsindicate that
thereare several other casespending in Nevada
chdlenging exclusvefranchiseagreementsfor solid
waste.

Therecent decisionsin thisareaof thelaw should
provideacautionary noteto public entitiesto make
certainthat any franchiseagreement explicitly includes
congtructionand demolitionwaste (if that istheir
intent). Public entitiesalso need to be certainthat the
franchise agreementsare consistent withthe definitions
found, and the powersgranted, intheir statutory
enablingacts. Finaly, publicentitiesneedtodevelopa
sufficient record to show that granting an exclusive
franchiseisbased upon non-discriminatory factors.

Sephen D. Mossman is the Programs vice chair for
the ABA Section of Environment, Energy, and
Resources Waste Management Committee. Heisa
partner in the Lincoln, Nebraska, firm of Mattson,
Ricketts, Davies, Sewart and Calkins.
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COOPER INDUSTRIES V. AVIALL
SERVICES, INC.
WHAT DOES IT MEAN?

George L. Seay, Jr.

In December 2004, the U.S. Supreme Court issued
oneof themost significant decisonsin recent history
relating to the Comprehensive Environmental Response
Compensation Liability Act, asamended, (CERCLA),
Cooper Industries, Inc. v. Aviall Services, Inc., 124
S.Ct. 577 (2004)(Aviall). The Court ruled that a
private party who has not been the subject of aprior
civil action under 8106 or 8107 of CERCLA may not
bring acontribution action under 8113 of CERCLA
againgt other potentially respong ble parties (PRPs).
Thisdecison effectively, and specificaly, limitstheright
to contribution of aparty who voluntarily beginsthe
cleanup of contaminated Sites.

It has often been argued that thisright of contributionis
oneof themainstaysof thevoluntary cleanup program.
Infact, 23 ates, aswell asenvironmental groupsand
industry representatives, filed Friend of the Court briefs
supporting the proposition that Sections 106, 107, and
113 of CERCLA could and should beread
concurrently to allow cost recovery claimsfor
voluntary remediations.

Thelaw hasdevel oped over the past yearsto alow
potentialy responsible parties (PRPs) to pursue
CERCLA 8113 clamsaganst other potentidly liable
partiesfor clean up costsincurred. Aviall hasnow
subgtantidly limited thoserights.

Aviall Servicespurchased anaircraft engine
maintenance businessin 1981 from Cooper Industries.
Subsequently, it was discovered that certain solvent
petroleum rel ated contamination existed at those
purchased sites. After the Texas Natural Resource
Conservation Commissiondirected Avidl to begin
remediation of the contaminated sites, but prior to the
ingtitution of any state or federa enforcement action,
Avidl began theremediation processincurring cleanup
costsof severa milliondoallars.

Thereafter, Avid| Servicessought contribution against
Cooper Industries pursuant to CERCLA 8113(f)(1)

for recovery of itscleanup costs. Thetrial court
dismissed all theclamsstatingthat CERCLA
8113(f)(2) would not support such aclaim unlessthere
had been aprior administrative order fromtheU.S.
Environmental Protection Agency under CERCLA
8106 or the plaintiff had been named asaparty ina
cost recovery action pursuant to CERCLA 8107. The
trid court’sdecisonwasinitidly affirmed by athree-
judge pand of theU.S. Court of Appealsfor theFifth
Circuit. However, after an enbanc hearing of the
Fifth Circuit Court of Appedls, thejudgment of the
three-judge panel wasreversed and Fifth Circuit Court
of Appeal sfound that thelower court’srulingwas
contrary to public goalsand thefedera superfund law.

The Supreme Court’sdecision rendered on Dec. 13,
2004, reversed theFifth Circuitina7-2 decision.

The Court examined what it termed the plain language
of thestatutory text and “found that the enabling clause
authorizescertain contribution actions...and no
others.” TheCourt found that the savings clause
contained in 8113 of CERCLA doesnot expand
§113(f)(2) to authorize contribution actionsto be
brought pursuant to §106 or §107.

| nterestingly, however, the Supreme Court specificaly
did not addressthe question of whether aprivate party
maly bring a8107 actionto recover costswhen neither
adtate or federal enforcement actionispending.

Thisdecisonwill haveawideranging effect on how
cleanup activitieswill beconductedinthefuture.
Partieswho wish to proceed with characterization or
remediation will havetofind alternate avenuesto
pursue contribution from other PRP sabsent federa or
gatejudicia or administrativeaction. Thismay require
negotiation of federal or state orders, actionsunder
separate state waste or remedi ation statues or actions
pursuant to generd state contributory liability theories.
Whatever thenew avenue, itisclear that “ businessas
usual” intheareaof CERCLA contributionwill no
longer bethe order of the day.
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The critical role of institutional controls in brownfields cleanups has
recently been highlighted by the 2001 Brownfields Amendments, and as a
result a key element in the future success of brownfields redevelopment ||1t]ﬂ||ﬂ

will rest on understanding and using risk-based corrective action, | mmrﬂiﬂ tﬂm il
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including institutional and engineering controls. Implementing
Institutional Controls at Brownfields and Other Contaminated Sites, 1
the first book on this important and evolving topic, provides a grounding in F.""I.H Siﬂ
the history and current use of institutional controls. Emphasizing federal, A L s, it
state and public perspectives, this compendium of articles written by . [
over 43 experts in the field offers real estate and environmental

practitioners a state-of-the-art review of a subject that is integral to the eyt s QJ
success and growth of brownfields redevelopment projects.

Beginning with an overview of institutional controls, Part | examines some of the emerging
tools that can be used in brownfields redevelopment, including custodial trusts, one-call
systems, and web-based tracking systems, and discusses the benefits of the proposed
uniform model law on environmental covenants (UECA). Part Il addresses the federal
perspective, including the statutory and regulatory framework for the use of institutional
controls in CERCLA and RCRA. The state perspective is covered in Part I, looking at the
varying use of these controls in several states. “Experience in the Field” is the focus of
Part IV, which reviews how these controls have been used, highlights recent case studies,
and draws conclusions on what can be learned from these successes and failures. The
appendices provides quick, one-source access to relevant documents and forms, including
the flow chart from the ASTM Standard Guide on the Use of Activity and Use Limitations,
Including Institutional and Engineering Controls (E 2091), final fact sheets from the EPA for
site managers at Superfund and RCRA sites, guidance from the Dept. of Defense, and
state documents referenced in the text.
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