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Chief Justice Roberts writing the Court’s plurality
(lead) opinion, Justice Kennedy writing the concurring
opinion (by which the decision will largely be
remembered) and Justices Breyer, Souter, Ginsburg
and Stevens penning the dissenting opinion.

Rapanos did not resolve the jurisdictional dispute—
instead, it confirmed the vitality of the dispute, to be
litigated case-by-case, for years to come.  As
discussed in greater detail herein, the Supreme Court,
through Justice Kennedy’s opinion, manufactured a
technical, scientific standard for when an isolated
wetland is sufficiently connected to other regulated
surface water to justify federal jurisdiction.
Environmental lawyers and consulting wetland
scientists can celebrate this outcome, but landowners
and government regulators had hoped for more.

Background on Rapanos and the Federal
Wetlands Program

At issue in Rapanos was the extent to which the
federal government, acting through the Corps, could
regulate wetlands with limited hydrologic connection to
other, more traditional waters of the United States,
under the Clean Water Act’s (CWA) § 404 permitting
program.

Rapanos owned a 175-acre parcel near Traverse City,
Michigan, which he planned to prepare and sell for
development.  Rapanos learned that certain parts of his
property were wetlands, because of the presence of
water near the ground surface, soil type and
vegetation.  Furthermore, because it was determined
that his wetlands were “connected” to a navigable
water, through a man-made drain and up to 20 miles of
non-navigable ditches, the United States asserted
jurisdiction over the wetlands as well as Rapanos’ plan
to clear and fill the wetlands.

Under § 404 of the CWA, with limited exceptions, it is
unlawful “to discharge dredged or fill materials” into
“navigable waters” without a permit.  For the purposes
of the wetlands program, “Waters of the United
States” includes “(2) all interstate waters including
interstate wetlands; (3) all other waters such as
intrastate . . . wetlands . . . the use, degradation or
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destruction of which could affect interstate or foreign
commerce . . . ; (5) tributaries of waters identified in . .
. this section . . . ; (and) (7) wetlands adjacent to
waters (other than waters that are themselves
wetlands) identified in . . . this section.”  33 C.F.R.
§ 328.3(a) (the 1977 Corps Definition).

The Migratory Bird Rule

In 1985, the Supreme Court concluded, in the case
United States v. Riverside Bayview Homes, Inc.,
474 U.S. 121 (1985), that federal wetlands jurisdiction
expanded the Corps’ control into “wetlands adjacent
to waters.”  The Court concluded that a wetland does
not need to be “navigable in fact” to be regulated by
§ 404.  As long as the wetland “abuts” the navigable
water, it is within the scope of the 1977 Corps
Definition.

The next year, the Corps stated in a preamble to
certain wetlands regulations that the term “Waters of
the United States” also included wetlands “which are
or could be used as habitat by birds protected by
Migratory Bird Treaties or . . . as habitat by other birds
which would cross state lines.”  51 Fed. Reg. 41,206,
41,217 (1986).  This standard, which came to be
known as the “Migratory Bird Rule,” empowered the
Corps to assert jurisdiction over isolated wetlands with
no apparent hydrologic connection to other navigable
waters.  Because the language of the Migratory Bird
Rule referred to isolated waters that “could be” used
by migratory birds, nearly any wetland qualified for
federal jurisdiction.

SWANCC

In 2001, the Supreme Court reviewed the case Solid
Waste Agency of Northern Cook County v. United
States Army Corps of Engineers, 531 U.S. 159
(2001).  The SWANCC property was a 500-acre
former sand and gravel strip mine in northern Illinois,
filled with multiple trenches, pits and depressions.
Over time, these depressions had filled with water and
water-loving plants.  In other words, the landscape
was dotted with isolated pockets of wetlands.  The
Corps asserted jurisdiction over the property, based
upon the presence of isolated wetlands that were or
would be used by migratory birds.

The owners of the SWANCC property challenged the
constitutionality of the Migratory Bird Rule as a basis
for federal jurisdiction.  The Supreme Court concluded
that the Corps did not have the power to deny a permit
for activities in isolated wetland such as the SWANCC
site.  The Supreme Court rejected the Corps’
argument that Congress had implicitly blessed the
Migratory Bird Rule during an earlier consideration of
amendments to the CWA.  The Court also concluded
that the Corps’ broad interpretation of its jurisdiction
under the CWA was not a reasonable act by the
agency.

In spite of the reach of the SWANCC decision, the
Court left intact the Corps’ jurisdiction to wetlands that
were otherwise isolated and non-navigable, but which
could be considered “adjacent to, or tributaries and
impoundments of, other waters.”  As the SWANCC
Court stated, referring to Riverside Bayview Homes,
“some waters that would not be deemed ‘navigable’
under the classical understanding of that term”
remained within the regulatory scope of the Corps’
wetlands program—“it was the significant nexus
between the wetlands and ‘navigable waters’” that
allowed § 404 jurisdiction to each such isolated
wetlands.

Rapanos

When Rapanos cleared and filled his wetlands, the
federal and state government initiated enforcement
proceedings against him for filling wetlands subject to
the migratory bird rule and also subject to the adjacent
wetlands standard.  After SWANCC eliminated the
Migratory Bird Rule, Rapanos appealed his case to the
Sixth Circuit Court of Appeals, which ruled in favor of
the government.

The Supreme Court formally vacated the Court of
Appeals decision, with a plurality opinion that was
rickety in its composition but laced with acerbic
language.  Writing for the plurality of conservative
justices, Justice Scalia argued that he would reverse
the Court of Appeals decision, because Congress had
intended that the scope of federal authority over
wetlands be limited to “relatively permanent bodies of
water . . . connected to traditional interstate navigable
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waters.”  He added that there must be a continuous
surface connection between the wetland and the
navigable water, making it difficult to determine where
the water ends and the wetland begins.

Justice Kennedy wrote an opinion concurring with the
four justice plurality to remand the case, but articulating
a new standard for wetlands jurisdiction, thereby
effectuating the voice of the Supreme Court for the
Rapanos case.  Kennedy looked back to Riverside
Bayview and the conclusion that a wetland does not
have to be wet, or immediately abutting a navigable
water, to enable federal jurisdiction.  In the statement
by which Rapanos will be remembered, Kennedy
concluded that a sufficient connection, or a “nexus,”
exists “if the wetlands . . . significantly affect the
chemical, physical and biological integrity of the other
covered waters more traditionally understood as
navigable.”

Analysis

In the months that have followed, the Rapanos
decision has generally been recognized to mean that
federal jurisdiction exists if either the Scalia/plurality
standard or if the Kennedy/nexus standard is met.
However, in either case, but especially for the
Kennedy standard, which seems to be more frequently
cited, the Rapanos decision leaves regulated property
owners and developers, as well as the regulators, in
need of enhanced technical and legal justification for
jurisdiction, or the lack of jurisdiction, over isolated
wetlands.  In some circumstances, as it pertains to
Kennedy’s nexus test, the connection or nexus will be
obvious—several courts have already applied or
received petitions for rehearing citing Kennedy’s test
from Rapanos to determine if a significant nexus, and
federal jurisdiction, are present (Gerke Excavating,
Inc. v. United States, U.S., No. 05-623 (2006); 123
DEN A-1, June 27, 2006); (US v. Chevron Pipeline
Co. (No. 5:05-CV-293) (N.D. Tex. June 28, 2006));
(US v. Evans (3:05-cr-00159-TJC-MMH (M.D.
Fla.))); (Northern California River Watch v.
Healdsburg, 9th Cir, No. 04-15442 (Aug. 10,
2006)); (Baccarat Fremont Developers LLC v. U.S.
Army Corps of Engineers, U.S., No. 06-619,
Nov. 1, 2006); Morrison v. United States, U.S.,

No. 06-749, Nov. 22, 2006).  In one case in
Massachusetts, the First Circuit Court of Appeals even
directed a lower court to consult the dissenting opinion
of Justice Stevens from Rapanos in determining
whether federal jurisdiction is present (United States
v. Johnson, 1st Cir., No. 05-1444, Oct. 31, 2006).
The lesson from this post-Rapanos activity is that for
cases with fact specific circumstances on properties
like Rapanos’, a costly battle of the experts will
ensue—when the project proponent or the government
isn’t happy with the outcome, the lawyers, consultants
and government regulators will finish the fights.

One possible resolution of the Rapanos deadlock
could occur if the Corps accepts the stern admonition
of Chief Justice Roberts in his own concurring opinion,
when he reprimanded the Corps for effectively creating
the confusion that precipitated the Supreme Court’s
involvement when the agency failed to adopt guidance
on isolated wetlands.  The Corps told a Senate
subcommittee on Aug. 1, 2006 that it has no schedule
for issuing such regulations, but expects to undertake
the effort as soon as possible.  Until that time,
however, the costly and time consuming dispute over
the reach of federal wetlands jurisdiction will likely
continue.
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THE VERY BEST REASONS TO JOIN THE
PUBLIC LAND AND REOSURCES

COMMITTEE

Veronica Larvie
Vice Chair, Membership

Public Land and Resources Committee
Washington, D.C.

You have a lot of choices when deciding to join
professional organizations, and the value that you get
for the money you spend matters—even if your firm or
organization is paying!  I have just spent two years as
chair of the Public Land and Resources Committee
and now have the privilege of serving as the vice chair
for Membership.  Overall, I’ve been a member of this
Section of Environment, Energy, and Resources’s
committee for over seven years and I want to spread
the word!  This is a great place to meet with people
who practice the same type of law as you do.

Here are three of the hundreds of reasons why you
should join.  While all of these reasons are persuasive,
don’t worry, no calculators were used to calculate
these facts and no phone calls were made to verify
them, either.  These are all my observations, from my
perspective and with only a minor amount of
objectivity.

First, the Public Land and Resources Committee is run
by some of the most committed public lands attorneys
in the country.  They practice all aspects of public land
law—from grazing to mining.  It’s a braintrust!

Second, every program put on by this committee—
and there are many throughout the year, is timely, lively
and informative.  The speakers this committee selects
are the most informed on the particular topic.  If you’re
a member of the committee, you could be one of the
excellent speakers of which I write.  You get to know a
topic best if you have to explain it to others, so join
now and send us a list of topics you’d like to discuss.
We’ll do our best to make it fit.

Third, it is the largest committee in the Section of
Environment, Energy, and Resources.  Everyone who
practices public land law is a member.  So don’t waste
any more time, join this committee and begin

networking with all your colleagues who have already
done so.  I will personally write you a letter and fill you
in on all the details.

GLOBAL WARMING NEPA CHALLENGES
LIKELY TO INCREASE

Nicholas W. van Aelstyn
Director, Beveridge & Diamond, P.C.

San Francisco, California

Introduction

Over the years there have been relatively few cases
under the National Environmental Policy Act (NEPA)
challenging an agency’s obligation to assess a proposed
action’s potential impacts on global warming, but their
volume is certain to grow.  The Eighth Circuit issued an
important NEPA global warming decision on Dec. 28,
2006, and several others are proceeding through the
courts now.  Thus far, some courts have been willing to
compel fuller consideration of global warming impacts,
but none has required mitigation.  That may change as
the number of cases increases, the scientific consensus
solidifies, public interest increases and the new
Congress actively considers global warming bills.
More specific to the courts, global warming arrived at
the U.S. Supreme Court last November when the
Court heard Massachusetts v. EPA, No. 05-1120
(U.S.).  That case is certain to fuel more NEPA
lawsuits, as activists demand the government consider
the direct, indirect and even cumulative global warming
impacts of proposals for major federal action.1

The Bases for Global Warming NEPA
Lawsuits

Greenhouse gases (GHGs) are those components of
the atmosphere that tend to trap solar heat within the
atmosphere.  Increasing their volume and proportion
within the atmosphere leads to an increase in the
planet’s temperature.  The scientific consensus is that
this global warming leads to climate change, which has
and will have major impacts such as rising ocean levels,
melting snowpacks and the increased frequency and
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intensity of storms in certain areas such as the
Caribbean.  The most common GHGs are carbon
dioxide (CO2), methane and nitrous oxide.  By far the
greatest volume of GHG emissions consists of CO2;
indeed, the other GHGs are usually measured in terms
of CO2 equivalents.  CO2 concentrations in the
atmosphere have increased from an estimated 280
parts per million by volume (ppmv) to an estimated
373 ppmv in 2002—an increase of some 33 percent
that most scientists agree has been caused by CO2
emissions from fossil fuel burning by humans.  GHG
emissions are ubiquitous, as the world’s economies
largely run on fossil fuels.  Many proposed federal
actions have the potential to produce CO2 emissions.
Plaintiffs seeking to block federal actions increasingly
are including a NEPA challenge to the adequacy of an
agency’s analysis of a project’s potential to increase
GHG emissions either directly or indirectly.

NEPA requires that federal agencies must prepare an
environmental impact statement (EIS) for “major
Federal actions significantly affecting the quality of the
human environment.”  42 U.S.C. § 4332(2)(C).
Major actions generally include issuing permits for
large development projects.  The Council on
Environmental Quality (CEQ) regulations provide that
agencies may comply with this core requirement of
NEPA by preparing an environmental assessment
(EA), which is typically a more concise document than
an EIS, to determine if the major action at issue will
have “significant” environmental impacts thereby
triggering the preparation of a full EIS.  40 C.F.R.
§§ 1501.4(b) and 1508.9.  The CEQ regulations
explain that the term “‘[s]ignificantly’ as used in NEPA
requires considerations of both context and intensity,”
40 C.F.R. § 1508.27, and they also clarify that
impacts include “direct,” “indirect” and “cumulative”
effects.  40 C.F.R. § 1508.8.

Following production of an EA, if the agency
determines that the action will not have any significant
environmental effect, then it issues a finding of no
significant impact (FONSI), which ends the process.
40 C.F.R. §§ 1501.4(e) and 1508.13.  This is the
result in the vast majority of the cases.  Only the
smallest fraction of federal actions trigger an EIS from
the outset or result in an EIS after an agency concludes

in the EA that the action or project at issue will have
significant environmental impacts.  40 C.F.R.
§§ 1501.4(c) and 1502.4.2  An EIS usually results in a
more in-depth analysis of a project’s impacts, requires
greater involvement by the interested public, more
consideration of alternatives, and must “include
appropriate mitigation measures.”  40 C.F.R.
§ 1502.14(f); see also id. at §§ 1502.16(e)(f) and (h),
and 1508.20.

Lawsuits are filed seeking to compel federal agencies
to consider in an EIS the allegedly significant impact
that the major action at issue will have on global
warming, and to compel the inclusion of mitigation
measures.  Major federal actions that have been the
subject of such challenges include the National
Highway Traffic Safety Administration’s (NHTSA)
approval of automobile corporate average fuel
economy (CAFE) standards and the approval of major
energy and transportation projects by the Department
of Energy and the Surface Transportation Board.
Before considering the legal issues specific to the
NEPA cases we consider the issue that those cases
share with all the other global warming cases:  standing.

As in the Other Global Warming Cases,
Standing is a Major Issue

To date, the NEPA cases have not received the same
attention as the high profile lawsuits brought by a
number of states and environmental groups under the
Clean Air Act and the public nuisance doctrine, but
they share with them the jurisdictional issue of
standing.3  To establish the “irreducible constitutional
minimum of standing,” Lujan v. Defenders of Wildlife,
504 U.S. 555, 560 (1992), challengers must show
(1) imminent injury; (2) causation; and
(3) redressability.  All three of these elements can
implicate the merits.  How the Supreme Court resolves
these issues in Massachusetts v. EPA will be
instructive for all the global warming cases, including
those in the NEPA context.

Standing is a central issue in Massachusetts v. EPA, in
which the plaintiffs seek a determination that the Clean
Air Act covers CO2 emissions.  At the outset of the
oral argument in November 2006, Justice Scalia made
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clear his skepticism about all three prongs of the
standing requirement.  Touching on the first prong’s
requirement of imminent injury, he asked “when is the
predicted cataclysm”?  When plaintiffs responded that
global warming is an “ongoing harm,” including rising
sea levels in Massachusetts, and one that “plays out
continuously over time,” Justice Scalia turned to the
second prong, causation, responding that there is “not
a consensus on how much of that [harm] is attributable
to human activity.”  When plaintiffs acknowledged that
carbon dioxide emissions from automobiles in the
United States constitute about only six percent of the
total CO2 emissions, Justice Scalia questioned whether
the alleged imminent harm was attributable to this six
percent and whether Environmental Protection Agency
(EPA) regulation to reduce it could have any real
impact on global warming.  See Mass. v. EPA, Tr. at
4:20 - 7:11.  That in a nutshell is the standing argument
that challengers face in all global warming cases.

Somewhat ironically, it was Justice Ginsburg that
sought to save plaintiffs’ counsel from this line of
questioning.  She asked whether plaintiffs’ position
would apply to the regulation of carbon dioxide
emissions from power plants as well, which would
increase the impact of the actions by EPA that plaintiffs
were seeking.  See id. at 7:12-21.  The irony is that it
was Justice Ginsburg who, when on the D.C. Circuit
Court of Appeals, participated in one of the seminal
global warming NEPA decisions—and one generally
relied upon by those seeking to defeat NEPA
challenges, City of Los Angeles v. NHTSA, 912 F.2d
(D.C. Cir. 1990).  In that case, causation and
redressability were key to the challengers’ defeat.
Causation and redressability have been the central
issues in all of the subsequent NEPA cases, though the
courts have been divided.  In essence, the fundamental
issue in all of them is:  how great a percentage of the
world’s CO2 emissions must be at stake in order to be
significant enough to compel the preparation of an
EIS?  The apparent evolution of Justice Ginsburg’s
thinking may be emblematic of the trend in these
decisions, as a review of the NEPA cases to date
suggests.

The Global Warming NEPA Cases to Date

City of Los Angeles v. NHTSA, 912 F.2d 482 (D.C.
Cir. 1990).  This was the first major global warming
NEPA case and remains perhaps the most important.
In it the D.C. Circuit considered a challenge to
NHTSA’s decision in an EA that its rule setting the
CAFE standards for model years 1987-1988 at
26.0 mpg and model year 1989 at 26.5 mpg rather
than at the 27.5 mpg standard prescribed by the
Energy Policy and Conservation Act of 1975 would
not have a significant impact upon the environment, and
thus it did not trigger preparation of an EIS.  The
petitioners sought to compel NHTSA to prepare an
EIS, contending that the cumulative effect of NHTSA’s
roll-back of the CAFE standards by 1.0 mpg would
be an increase in greenhouse gases.  In a per curiam
decision, the court held that the petitioners had
standing to sue but that their challenges failed on the
merits.  Judge Ruth Bader Ginsburg cast the deciding
vote on each issue, siding with Chief Judge Wald on
the issue of standing and with Judge D.H. Ginsburg on
the merits.  Her brief concurrences on each are
instructive.

With respect to the first issue, the Court held that
because of “the procedural and informational thrust of
NEPA” the standing analysis in the NEPA context is
more relaxed:  “a litigant is ‘aggrieved’ by the agency’s
failure to prepare an EIS, when he can show that
failure ‘creat[es] a risk that serious environmental
impacts will be overlooked.’”  912 F.2d at 492 (Wald,
C.J.) (citing City of Davis v. Coleman, 521 F.2d
661, 671 (9th Cir. 1975).  Judge R.B. Ginsburg
agreed, and quoted a D.C. Circuit decision which
noted that the “[s]tanding analysis is different under the
NEPA, which confers a procedural right to have the
environmental impacts considered.”  912 F.2d at 504
(Ginsburg, R.B., J., concurring) (citing Public Citizen
v. NHTSA, 848 F.2d 256, 269 n.2 (D.C. Cir. 1988)
(Silberman, J., dissenting in part) (emphasis original).

Judge R.B. Ginsburg’s concurrence with Judge D.H.
Ginsburg on the merits turned on causation and
redressability.  Indeed, while she classifies her decision
as one on the merits, she relies solely upon his dissent
on standing.  See 912 F.2d at 504 (Ginsburg, R.B., J.,



8

concurring) (citing 912 F.2d at 484 (Ginsburg, D.H.,
dissenting).  She agreed that the apparent “maximum
theoretical increase of less than one percent in
greenhouse gases” was insufficient to be a cause of
global warming; she also agreed that the redressability
element had not been met as petitioners had failed even
to allege that a 1.0 mpg increase in the CAFE
standards “‘would produce any marginal effect on the
probability, the severity, or the imminence’ of the global
warming disaster petitioners project.”  Id. (emphasis
original).

Border Power Plant Working Group v. DOE, 260 F.
Supp. 2d 997 (S.D. Cal. 2003).  In this case the court
considered a multi-pronged NEPA challenge to a
Department of Energy (DOE) decision to grant rights-
of-way for power transmission lines to connect new
power plants in Mexico with the U.S. electricity grid.
The plaintiffs challenged DOE’s decision not to
prepare an EIS (it prepared an EA and issued a
FONSI), contending that DOE had failed, amongst
other things, to consider the indirect effects of the new
power plants’ CO2 emissions.  As in City of Los
Angeles v. NHTSA, the Court held that the plaintiff
had standing to sue under the relaxed standards of
NEPA standing, explaining that “’procedural rights’ are
special and should be accorded different treatment
under the standing analysis.”  260 F. Supp. 2d at 1009
(citing Lujan v. Defenders of Wildlife, 504 U.S.
555, 572 (1992)).

The Border Power Plant case is the first decision to
hold that the federal action’s potential to increase GHG
emissions constitutes a significant environmental impact
requiring consideration in an EIS.  The court found that
the agency’s decision in the EA to not consider CO2
emissions was arbitrary and capricious.  It rejected as
“inapposite” the agency’s citations to “authority for the
proposition that it need not evaluate ‘questionable’
effects’ or ‘imaginary horribles.’”  260 F. Supp. at
1028.  Instead, the Court held that “[t]he record
shows that carbon dioxide is one of the pollutants
emitted by a natural gas turbine and that it is a
greenhouse gas,” id. (citation omitted), and that “the
EA’s failure to disclose and analyze [the CO2
emissions’] significance is counter to NEPA.”  Id. at
1029.  The Court also found “that the analysis of

alternatives in the EA was inadequate,” id. at 1031, for
a number of reasons, including that it failed to consider
the plaintiff’s proposal that the transmission line permits
be conditioned upon the project proponents’
implementation of various emission control systems and
mitigation through offsets.  See id. at 1029.  The Court
remanded the matter to the agency to prepare an EIS.

In December 2004 DOE issued a lengthy final EIS that
contained a brief discussion of GHG emissions.  See
69 Fed. Reg. 75,535 (Dec. 17, 2004) (available on
the DOE Web site at http://www.eh.doe.gov/nepa/eis/
eis0365/toc.html).  The EIS noted that climate change
had “become the subject of much scientific and
political debate.”  EIS at 4-57.  Drawing upon the data
of the Energy Information Agency (EIA), it stated that
“the percentage increase in CO2 emissions contributed
by [the power plants that will be connected by the
transmission lines at issue] under the proposed action is
approximately 0.088% compared with total U.S.
emissions from fossil fuel combustion and 0.023%
compared with global emissions.”  EIS at 4-59.  On
this basis the EIS concluded that “[t]he expected
impacts to global climate change would be negligible.”
Id.  In light of this, the alternatives discussed in the EIS
did not include conditioning the permits on the
implementation of various measures to reduce or
mitigate GHG emissions.  The plaintiff challenged the
EIS in 2005, and thus this court may yet address
whether an estimated increase in global CO2 emissions
of 0.023 percent is sufficiently significant under NEPA
to require more than the agency’s consideration of the
issue in its 2004 EIS.

Mid States Coalition for Progress v. STB, 345 F.3d
520 (8th Cir. 2003).  Five months after the Border
Power Plant decision above the Eighth Circuit issued
this decision considering a variety of NEPA challenges
to a decision by the Surface Transportation Board
(STB) to approve the extension of railroad lines that
would connect Wyoming’s Powder River Basin coal
fields with power plants in the Midwest—a multi-billion
dollar project that the Court called “one of the largest
ever to have come before the Board.”  345 F.3d at
556.  The STB had prepared an extensive EIS, but
that EIS had not considered the effects on air quality
that an increase in low-sulfur coal to power plants
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would produce, including CO2 emissions that
contribute to global warming.  Relying upon the CEQ’s
inclusion of “indirect effects” in the definition of
environmental impacts, the Court held that it was
“reasonably foreseeable . . . that the proposed project
will increase the long-term demand for coal and any
adverse effects that result from burning coal.”  Id. at
549.  The Court explained that “when the nature of
the effect is reasonably foreseeable but its extent is
not,  . . . the agency may not simply ignore the effect.”
Id. (emphasis original).  The Court remanded the
matter to the STB to address the indirect effect that the
project would have on air quality, including GHG
emissions.  Like the Border Power Plant court, the
Eighth Circuit recognized GHG emissions as a more
standard resource requiring detailed consideration
under NEPA (“the nature of the effect”) but gave no
indication as to what level of increase in GHG
emissions (the “extent” of the effect) might be
sufficient to compel further steps such as the
consideration of mitigation measures.

Sierra Club; Mid States Coalition for Progress v.
STB, No. 06-2031 (8th Cir. Dec. 28, 2006).  On
remand, the STB prepared a supplemental EIS using
the EIA’s National Energy Modeling System to
estimate the extent of the project’s indirect effect of
increased coal consumption.  Its conclusion that
because the effect would be a less than one percent
increase in CO2 and other emissions “it was not
necessary to impose additional mitigating conditions on
the project” was upheld by the Eighth Circuit on
Dec. 28, 2006.  The Court dismissed the petitioners’
challenge, stating that “[t]he Sierra Club’s argument is
meritless” because the STB’s decision and supporting
studies “extensively discuss the potential impacts on air
quality that may result from the implementation of the
project.”  Id. at 18.  NEPA’s procedural requirement
therefore was met.  As in its 2003 decision, the Court
did not address the quantitative issue of how great an
increase in GHG emissions might compel the
imposition of mitigation measures.  However, as in City
of Los Angeles v. NHTSA, it would appear that a
1 percent increase still is not sufficient for the Eighth
Circuit.

Friends of the Earth, Inc. v. Watson, No. 02-4106
(JSW), 2005 U.S. Dist. LEXIS 42335 (N.D. Cal.
2005).  This case concerns a NEPA challenge brought
by several environmental groups and municipalities
against two federal agencies, the Export Import Bank
(Ex-Im) and the Overseas Private Investment
Corporation (OPIC).  OPIC provides financing and
Ex-Im provides political risk insurance for major
projects overseas, primarily in lesser developed
countries.  The challengers contend that the agencies’
underwriting of these projects constitute major federal
actions under NEPA, and that they must prepare EISs
for them because the projects will result in significant
increases in GHG emissions.  The Court’s 2005
decision held that the challengers had standing; the
Court is currently considering cross motions for
summary judgment on the merits that were argued at a
hearing on March 31, 2006.

The Court’s discussion of the standing issue in the
global warming context is one of the most detailed to
date.  It’s also one of the most pro-plaintiff.  The Court
stated that “[i]n cases asserting a procedural challenge,
once a plaintiff establishes an injury in fact, the
causation and redressability standards are relaxed.”
2005 U.S. Dist. LEXIS 42335 at *13 (citing
Defenders of Wildlife, 504 U.S. at 572 n.7).  The
Court found that the challengers had shown an injury
because while the extent of the impact of the
underwritten projects’ GHG emissions was not known,
the nature of GHG emissions was known.  Moreover,
the Court cited evidence submitted by the challengers
“demonstrating that projects supported by OPIC and
Ex-Im are directly or indirectly responsible for
approximately . . . eight percent of the world’s [CO2
and methane] emissions.”  Id. at *11.  That amount
was sufficient to meet the “relaxed” standards for
causation and redressability under NEPA, even here
where the agencies’ actions are much more attenuated
than in those of DOE and the STB in the cases above.
The chain of causation that connects the indirect effects
at issue—e.g., GHG emissions from development
projects in Africa—and the challenged federal action of
partially underwriting those projects is longer and
looser than those at issue in permits for rail or power
lines that connect with power plants.  We now await
the Court’s decision on the pending summary judgment
motions on the merits.



10

Center for Biological Diversity v. NHTSA, No. 06-
71891 (9th Cir.).  This case presents a similar
challenge to that at issue in the 1990 City of Los
Angeles v. NHTSA case:  a challenge to NHTSA April
2006 updated CAFE standards for light trucks.  The
agency concluded in an EA that the new standards
would have no significant impact on the environment
and so did not prepare an EIS.  The agency contends
that because the fuel economy standards have become
more stringent since it prepared an EIS on the 1987
CAFE standards, the net effect on the environment will
only be beneficial.  Challengers contend that increased
information about global warming since 1987 compels
a more thorough consideration in a full EIS, and that
some methodological changes in the new standards
might actually increase GHG emissions by providing
incentives to build larger, less fuel-efficient vehicles.
The petitioners filed their opening brief on November
2006 and a decision may be forthcoming from the
Ninth Circuit by year end.

Since the first global warming NEPA against NHTSA
nearly 20 years ago to the one now pending before the
Ninth Circuit the underlying legal issues have remained
essentially the same.  However, as the scientific and
political debate have increasingly become a consensus,
the courts appear to be increasingly willing to take
action.  Judge R.B. Ginsburg labeled the merits issue in
City of Los Angeles v. NHTSA a “close question.”
912 F.2d at 504  While an estimated increase in GHG
emissions of less than one percent was insufficient for
her in 1990 to meet the causation and redressability
requirements, it would appear from her questioning at
the Massachusetts v. EPA oral argument that today a
six percent increase would be sufficient.  The NEPA
cases turn on this root question of what constitutes a
“significant” increase in GHG emissions that may
caused by the federal action at issue.  The apparent
evolution in Justice Ginsburg’s thinking is reflective of a
broader societal evolution.  The Supreme Court’s
decision on this issue in Massachusetts v. EPA will
have a tremendous impact on all of the global warming
litigation, including those in the NEPA context.

NEPA has always been attractive to environmental
activists as a vehicle for advancing new trends.  Thus,
one can expect many more global warming lawsuits

under NEPA.  The courts’ thinking as to what
constitutes a “significant” environmental impact may
well evolve along with the growing scientific and social
consensus such that some of these new lawsuits might
prevail where those to date have not.  And just as
California has taken the lead with the adoption of AB
32 (see note 1, supra), it may well be the California
courts that take the lead on this issue as well.  We
should have rulings this year in the two cases now
pending before the Northern District and the Ninth
Circuit.

Notes:

1.  This article does not consider litigation under state
laws that are analogous to NEPA, such as the
California Environmental Quality Act, Cal. Public
Resources Code § 21000 et seq. (CEQA).  The same
logic applies, however, and we are likely to see an
increase in this litigation in the state courts as much as
in the federal courts.  In California, global warming
challenges under CEQA received a major boost in the
form of the state’s adoption last September of the
California Global Warming Solutions Act (known as
“AB 32”).  In its wake the California Resources
Agency reportedly is preparing new CEQA guidelines
that may require consideration of GHG emissions
during project-planning phases.  Many will not wait for
those regulations before filing suit though.  Challengers
likely will contend that AB 32’s legislative findings
regarding global warming, see Cal. Health & Safety
Code § 38501, mandate that state and local agencies
covered by CEQA prepare environmental impact
reports (EIRs) considering the global warming impacts
of the projects before them.  At least one such lawsuit
was filed last August.  See NRDC v. The Reclamation
Bd. of the Resources Agency of the State of
California., No. 06-CS-01228 (Sacramento Sup.
Ct.) (seeking to compel an EIR considering the global
warming impact of major levee modifications).  More
such suits are a virtual certainty in California.

2.  Some agencies have established procedures
bypassing the EA stage for those projects for which,
based upon specified criteria, EISs are “normally
required.”  40 C.F.R. § 1507.3(b).  However, no
agency has stated that a project’s high likelihood of
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increasing CO2 emissions would, in and of itself, trigger
preparation of an EIS.

3.  One major legal issue in the other global warming
cases that the NEPA cases generally do not share is
the question of judicial authority, which has been the
primary issue in the public nuisance cases.  The case
garnering the most attention after Massachusetts v.
EPA is the public nuisance case brought against major
electric power generators by a similar coalition of
states, cities and environmental groups, Connecticut v.
American Electric Power, 406 F. Supp. 265
(S.D.N.Y. 2005) (now pending before the Second
Circuit; oral arguments were heard in June 2006).
Relying on Baker v. Carr, 369 U.S. 186 (1962), the
district court dismissed the case on the grounds that it
lacked the authority to consider it under the “political
question” doctrine, which provides that courts lack
jurisdiction to hear cases that are “impossib[le to
decide] without an initial policy determination of a kind
clearly for nonjudicial discretion.”  Id. at 217.  The
Court held that global warming was just such a political
question, noting that it was being addressed in
legislatures across the country as well as other fora.  In
September 2006, California brought a similar public
nuisance global warming suit against six of the largest
auto manufacturers, California v. General Motors
Corp., No. 3:06-CV-05755 (N.D. Cal., filed
Sept. 20, 2006), and in December 2006 the
defendants in that case filed a motion to dismiss that
asserts the political question argument.  The doctrine
does not arise in the NEPA context because plaintiffs
generally are not asking the courts to make an initial
policy determination but only to compel the executive
branch to comply with the procedural requirements of
the act.

NATURAL RESOURCES
LEGISLATION AND POLICY:

OUTLOOK FOR THE 110TH CONGRESS

Steven Burns
Environmental and Natural

Resources Section
Balch & Bingham LLP
Birmingham, Alabama

What do the 2006 elections mean for natural resources
and public lands?

For the first time since 1994, Democrats control both
Houses of Congress.  They will bring their own
agendas, and some issues favored by Republicans will
recede.  The relationship between Congress and the
executive branch agencies will also change.

As they say in baseball, you can’t tell the players
without a scorecard.  Here’s a breakdown of the
major personnel changes in the House and the Senate
leadership and committees, and some predictions on
how those changes are likely to affect policy.

The House of Representatives

Leadership

With the recounts complete, the House of
Representatives has 233 Democrats and 202
Republicans.  The new speaker of the House is Rep.
Nancy Pelosi (D-CA) and the majority leader is Rep.
Steny Hoyer (D-MD).  The new Republican leader is
Rep. John Boehner (R-OH).

Republicans sense an advantage in emphasizing the
liberal reputation of Rep. Pelosi and her San Francisco
district, and Democratic control does mean a general
shift to the left.  However, the Democratic majority
was built on swing districts which could go to either
party in the next election.  The speaker will have to
balance the excitement of the party faithful, eager to
wield power, against the reality that independent voters
often favor more centrist candidates.

ABA Section of Environment,
Energy, and Resources

15th Section Fall Meeting
Sept. 26-30, 2007

Pittsburgh

SAVE THE DATE!
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Natural Resources Committee

Rep. Nick Rahall of West Virginia is the new chairman
of the Natural Resources Committee (known as the
Resources Committee since 1995).  The committee
has jurisdiction over most federal lands and forests,
Bureau of Reclamation reservoirs, and fish and wildlife
issues, including the Endangered Species Act (ESA).
As a general matter, Chairman Rahall has indicated
support for higher federal royalties and tighter
restrictions on industries that exploit natural resources.
Rep. Don Young (R-AK), a committee veteran of 34
years, is the new ranking member.

Key subcommittee chairmen and ranking members
include Rep. Jim Costa (D-CA) and Rep. Steve
Pearce (R-NM), chairman and ranking member of the
Energy and Mineral Resources Subcommittee; Rep.
Grace Napolitano (D-CA) and Rep. Cathy McMorris
Rogers (R-WA) at the Water and Power
Subcommittee; Rep. Raul Grijalva (D-AZ) and Rep.
Rob Bishop (R-UT) at the National Parks, Forests
and Public Lands Subcommittee; and Delegate
Madeleine Bordallo (D-Guam) and Rep. Henry Brown
(R-SC) at the Fisheries Conservation, Wildlife and
Oceans Subcommittee.

The last of these has jurisdiction over the ESA.
However, under a chairwoman from Guam, the
Subcommittee may be more inclined to focus on
fisheries and oceans than the ESA.

Transportation and Infrastructure
Committee

The Transportation and Infrastructure Committee has
jurisdiction over the Water Resources Development
Act (WRDA), among other things.  Rep. James
Oberstar (D-MN) is the new Chairman, and Rep.
John Mica (R-FL) is the committee’s top Republican.
Rep. Eddie Bernice Johnson (D-TX) will chair the
Water Resources and Environment Subcommittee, and
Rep. Richard Baker (R-LA) will serve as the ranking
Republican.

This committee has not been as ideological as some,
and so the partisan change may not change the
committee’s work too dramatically.  Nevertheless, the

committee is likely to enhance its focus on clean water,
environmental restoration and other environmental
issues.

Other Changes

Other notable incoming chairmen include Rep. John
Dingell (D-MI), chairman of the Energy and
Commerce Committee, which has jurisdiction over
such major environmental statutes as the Clean Water
Act (CWA), the Superfund law and the Clean Air Act.
He chaired this committee prior to 1995.  At that time,
he was known for his sharp questioning of government
and industry witnesses at public hearings and his
pointed, multi-paged letters posing dozens of questions
(known as “Dingell-grams”).  There is every reason to
expect Mr. Dingell to pick up where he left off, with a
busy agenda and a hands-on approach.

Finally, Rep. David Obey (D-WI) chairs the House
Appropriations Committee, and Rep. Jerry Lewis (R-
CA) serves as ranking member.  Key subcommittee
chairmen and ranking members include Rep. Norm
Dicks (D-WA) and Rep. Todd Tiahrt (R-KS) at the
Subcommittee on Interior, Environment, and Related
Agencies, and Rep. Peter Visclosky (D-IN) and Rep.
David Hobson (R-OH) at the Energy and Water
Development Subcommittee.

Chairman Obey and incoming Senate Appropriations
Committee Chairman Robert Byrd (D-WV) have
indicated they will implement reforms governing
“earmarks.”  Though criticized as wasteful spending,
Members of Congress have used earmarks to direct
funds to specific home state projects for such purposes
as water supply and road-building.  It will be
interesting to see how Congress chooses to treat
earmarks as the appropriations process gets underway.

The Senate

The Senate has a Constitutional responsibility to
provide “advice and consent” on presidential
appointments and treaties.  Under Democratic control,
President Bush can expect greater scrutiny of his
appointments to the bench and to senior executive
branch positions.
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However, Democrats can’t take a one-vote margin for
granted, because a single senator can shift control of
the whole body.  For example, in 2001, then-
Sen. Jeffords (VT) switched from Republican to
independent and caucused with Democrats, who then
controlled the Senate for 18 months.  Whether due to
personal health or a change in party status, the
departure of a single senator from the Democratic
caucus could restore Republicans to power.

Senators generally enjoy a right of debate.  It takes 60
votes to “invoke cloture” and halt a filibuster (except
with respect to certain measures, such as a budget
reconciliation bill, which are subject to special
procedures that do not allow a filibuster).  This means
that Republican senators have the ability to block most
legislation.  Moreover, Democratic senators are well
aware that their majority status hangs on a single vote.
Should that one vote change, Democrats would likely
be subjected to the same rules and precedents they are
now applying to Republicans.  These two factors tend
to suggest greater incentive in the Senate for
Democrats and Republicans to work cooperatively, in
a bipartisan manner.

Leadership

Sen. Harry Reid (D-NV) is the new Majority Leader,
and Sen. Mitch McConnell (R-KY) serves as minority
leader.  Sen. Dick Durbin (D-IL) is the assistant
majority leader (also known as the majority whip).
Sen. Trent Lott (R-MS) mounted a remarkable
comeback since his resignation from the majority
leader post a few years ago to become the minority
whip.

Energy and Natural Resources Committee

Sens. Jeff Bingaman (D-NM) and Pete Domenici (R-
NM) are the chairman and ranking member of the
Energy and Natural Resources Committee.  Under
Democratic control, the committee may emphasize
environmental issues to a greater extent than in the past
few years.  Nevertheless, generally, this committee has
a tradition of bipartisan working relations, which  Sen.
Bingaman is expected to continue.

Sen. Tim Johnson (D-SD) is the new chairman of the
Subcommittee on Water and Power, and Sen. Bob
Corker (R-TN) is the ranking member.  The new
leaders of the Subcommittee on Public Lands and
Forests are Sen. Ron Wyden (D-OR) and
Sen. Richard Burr (R-NC).

New committee members include Sen. Blanche
Lincoln (D-AR), Sen. Bernard Sanders (I-VT),
Sen. Jon Tester (D-MT), Sen. Jim DeMint (R-SC),
Sen. Corker, Sen. Jeff Sessions (R-AL), and Sen. Jim
Bunning (R-KY).

Environment and Public Works Committee

Compared to the relative collegiality of the Energy
Committee, the Environment and Public Works
Committee has been characterized by sharp
differences of opinion on environmental laws.  Changes
in committee leadership promise only to highlight those
differences.

Sen. Barbara Boxer (D-CA) is the new chairwoman.
Sen. Boxer is viewed as liberal on environmental issues
and in that respect is similar to Sen. Jeffords, who led
the committee’s minority members in the 109th
Congress.  However, Sen. Boxer is also known for a
more aggressive personal style.  She has outlined an
ambitious agenda, including action on climate change,
wetlands, water quality, and hazardous and toxic
substances.  The current ranking Republican,
Sen. James Inhofe (R-OK), is a forceful advocate for
conservative positions.

Sen. Max Baucus (D-MT), a past committee
chairman, now chairs the Transportation and
Infrastructure Subcommittee, and Sen. Johnny Isakson
(R-GA) serves as ranking Republican.  This
subcommittee oversees WRDA and dam safety,
among other things.  Sen. Joseph Lieberman (I-CT) is
the new chairman and Sen. John Warner (R-VA) is the
ranking Republican at the Subcommittee on Private
Sector and Consumer Solutions to Global Warming
and Wildlife Protection, which has jurisdiction over fish
and wildlife issues, including the ESA.  Sen. Frank
Lautenberg (D-NJ) and Sen. David Vitter (R-LA) lead
the Transportation Safety, Infrastructure Security, and
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Water Quality Subcommittee, which oversees the
CWA, the outer continental shelf and invasive species,
among other things.

New committee members include Sen. Benjamin
Cardin (D-MD), Sen. Bernard Sanders (I-VT),
Sen. Amy Klobuchar (D-MN), Sen. Sheldon
Whitehouse (D-RI), Sen. Lamar Alexander (R-TN),
Sen. Larry Craig (R-ID) and Sen. Craig Thomas
(R-WY).

Other Changes

Sen. Byrd and Sen. Thad Cochran (R-MS) are the
new chairman and ranking Republican at the
Appropriations Committee.  Sen. Dianne Feinstein (D-
CA) and Sen. Larry Craig (R-ID) lead the Interior and
Environment Subcommittee, and Sen. Byron Dorgan
(D-ND) and Sen. Pete Domenici (R-NM) lead the
Energy and Water Development Subcommittee.

Outlook for Policy Development in
Congress

So, to return to the original question:  What do all these
changes mean?

Democrats are likely to pursue stricter environmental
controls in a number of areas, including CWA coverage
of pesticides and the extent of wetlands subject to
CWA regulation in response to Rapanos v. United
States, the recent Supreme Court case.  Climate
change is also moving to the forefront of environmental
issues.  This could affect forest and public lands policy,
if reforestation gains acceptance as a means of
“sequestering” carbon (i.e., keeping it earthbound).

Nevertheless, President Bush still holds the veto
power, which Congress can override only with a two-
thirds vote of both houses.  So despite controlling
Congress, Democrats lack the power to pass
legislation unless it enjoys substantial bipartisan
support.

On more controversial issues, Democrats may hold
hearings, draft bills, mark up legislation, speak to the
media, and force votes on the House and Senate

floors.  However, passage of controversial legislation is
unlikely, particularly as the next presidential election
draws near.

For these reasons, major shifts in the statutes governing
public lands, natural resources, and the environment
are not likely.  Rather, Democratic control is likely to
mean big changes in three other areas:  investigations,
oversight and nominations.

Interactions between Congress and the
Administration

With a Republican Congress, the Bush administration
has largely escaped the sorts of investigations that
occurred during the Clinton and Reagan presidencies.
That may change.  Based on the public statements of
Democratic members, possible investigations could
involve the Jack Abramoff affair, efforts to influence or
suppress the opinions of government scientists on such
issues as climate change, and development of the
administration’s energy policy.

Similarly, the Democratic Congress is likely to pursue
more vigorous oversight of natural resource and
environmental issues in the form of tough hearings on
the administration’s policies in such areas as oil and gas
exploration, mining, timber harvest and management,
NEPA compliance and wetlands.  Oversight activities
could also come from areas beyond the committees of
legislative jurisdiction.  For example, Chairman Henry
Waxman (D-CA) of the House Committee on
Oversight and Government Reform is well known as a
vigorous advocate of liberal views on environmental
issues and a fierce critic of the Bush administration.

At the same time, however, the administration may
take advantage of legislative gridlock to pursue reform
at the regulatory agencies.  Potential areas for new
guidance or regulation include administrative ESA
programs and, again, regulatory coverage of wetlands
in light of Rapanos.

Finally, the administration is much more likely to face
heightened Senate scrutiny for its nominations to key
positions.  With less than two years remaining in
President Bush’s term, that may not seem too critical.
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However, if past administrations are any indication, a
good number of assistant secretaries and assistant
administrators may seek private sector employment as
the president’s second term winds down, and the
administration will likely want to fill those slots.

Conclusion

In short, with Democrats setting the agenda in
Congress, there will be more friction between
Congress and the executive branch, including
controversy on natural resource and environmental
issues.  Democrats may argue, among other things, that
Bush administration policies have been too favorable to
industry and not sufficiently protective of the
environment.  They are likely to pursue these
arguments through oversight and investigations.

However, major changes in the law are not likely.
Productive policy development, if any, is more likely to
occur in areas where there is substantial consensus, or
through federal agencies acting under existing statutory
authority.

AH WILDERNESS!

Rebecca W. Watson
Partner, Hogan & Hartson L.L.P.

Denver, Colorado

In the last several months, there have been several
interesting legal developments in the long-running clash
of political philosophies over the management of public
lands for wilderness.

As background, in the waning days of the Clinton
administration, Interior’s Secretary Babbitt directed the
Bureau of Land Management (BLM) to protect
2.6 million acres of public land as “Wilderness Study
Areas” (WSA) and to adopt a Wilderness Inventory
Handbook to guide management of and encourage the
re-inventory and designation of additional WSAs.

This action was distinct from the congressional
wilderness designation direction provided for BLM
lands in Section 603 of the 1976 Federal Land Policy
Management Act (FLPMA).  FLPMA § 603 focused
on BLM tracts of 5,000 acres or greater and provided
a 15-year process for Interior to make wilderness
recommendations to the president.  The president had
two years to send his recommendations to Congress
for their action.  FLPMA provides a strict non-
impairment management standard for FLPMA § 603
“Wilderness Study Areas,” until Congress acts.  The
FLPMA wilderness designation process ended in 1993
with President George H. W. Bush’s recommendation
that 9.7 million acres (1.9 in Utah) of BLM land be
designated by Congress as wilderness.  Over the last
decade, Congress has largely failed to act on the
FLPMA wilderness designations and over 16 million
acres of WSAs continue to be managed under the
non-impairment standard.

The Babbitt WSA policy was largely played out in
Utah against a backdrop of strong division over how
much of Utah’s public lands should be managed as
wilderness.  During the Clinton administration,
legislation was proposed to manage 5.7 million acres
of Utah public lands as wilderness.  These lands
became the focus of the BLM’s wilderness re-
inventory effort.  In 1999, 3.2 million acres of federal
and state land were designated by BLM as “WSAs” to
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The Public Land and Resources Committee
welcomes the participation of members who
are interested in preparing this newsletter.  If
you would like to lend a hand by writing,
editing, identifying authors, or identifying
issues, please contact the editor Craig T.
Donovan at cdonovan@lawsuites.net.

Back issues of this newsletter can be viewed
on the Public Land and Resources
Committee Web page at www.abanet.org/
environ/committees/publiclands/newsletter/
home.html.
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be managed under the strict FLPMA § 603 non-
impairment standard.  Secretary Babbitt argued that
although the FLPMA § 603 wilderness authority had
expired, the standard FLPMA § 201 inventory and
§ 202 land use planning authorities allowed the BLM
to conduct another wilderness inventory, designate
WSAs and manage the land under a non-impairment
standard.

As the Bush administration arrived on the scene, a
lawsuit was pending challenging BLM’s implementation
of the 2001 WSA policy.  Utah challenged BLM’s
authority to designate WSAs after the FLPMA § 603
wilderness process had expired in 1993.

In April, 2003, Secretary Norton agreed with Utah
that neither FLPMA § 603 or § 202 provided BLM
with the authority to designate WSAs, but that
FLPMA § 202 could be used by BLM to protect
wilderness characteristics under its land-use planning
process (for the life of the plan, only).  SUWA sought
to intervene to challenge this settlement and in a related
case, SUWA challenged the National Environmental
Policy Act (NEPA) adequacy of BLM oil and gas
leasing decisions in Utah for failure to consider the
“new information” presented by the Babbitt re-
inventory process and certain wilderness data
presented to BLM by SUWA in 2002.  In November
2003, BLM had leased “wilderness quality” parcels in
Floy, Flume and Coal Canyon (Moab), Desolation
Canyon (Vernal) and Flat Tops (Richfield).

This August, Utah Federal District Court Judge
Kimball agreed with the environmental plaintiffs in the
leasing challenge and faulted BLM’s NEPA analysis for
failure to consider the wilderness inventory and SUWA
wilderness data as “new information” supplementing
the out-dated land use plans.  The comments Judge
Kimball directed at the Norton Wilderness Settlement
were fairly critical—he referred to the decision as
“controversial” and as “allegedly” doing away with
BLM’s authority to designate more wilderness.

Despite the critical comments of his judicial colleague,
Utah Federal District Court Judge Benson in late
September, found SUWA had no standing to challenge
the Norton Wilderness Settlement and that even if it
did have standing, Interior was within its discretion to

change its policy on wilderness and the Settlement is
“consistent with FLPMA and properly interprets the
BLM’s authority under § 202.”

The Benson court also dismissed SUWA’s argument
that the Wilderness Settlement violated NEPA, “by
excluding any consideration of possible 202 WSA
designations in the BLM’s NEPA analysis for land use
plan amendments in Vernal, Price, and Ridgefield, Utah
. . .”  The court found that since FLPMA § 202 WSAs
were “illegal or unauthorized alternatives[s]” they were
not “reasonable alternatives” to be considered in the
NEPA analysis of the land use plans.  On the other
hand, the Kimball court had found these § 202 WSA
designations (and citizen wilderness proposals)
presented new information that had to be considered in
supplemental NEPA during the BLM’s land use
planning process.

BLM Utah’s land use planning efforts and on-going
leasing under old Resource Management Plans
(RMPs) continues.  The Kimball decision sharply calls
into question the adequacy of the RMPs for oil and gas
leasing.  The decision analyzes RMPs and even older
Management Framework Plans (MFP) for Moab,
Vernal and Richfield.  It concludes that NEPA analysis
in all of the plans is inadequate for failure to supplement
with the “new” wilderness information and, as to
Richfield, the analysis is inadequate for failure to
consider the “no lease” alternative.  The Price/Richfield
30-year old pre-NEPA analysis was inadequate and
could not substitute for a NEPA analysis.  The court
sent the leasing decisions back to BLM for further
NEPA analysis.  In August, BLM deferred leasing on
20,000 acres in the Price, Richfield and Moab Field
offices and suspended the 16 challenged leases while it
considers the Kimball decision.  SUWA has protested
leasing on § 202 WSA lands in at least 11 sales
involving 100 parcels in Colorado and Utah.

Does BLM have to analyze FLPMA § 202 WSAs and
citizen-initiated wilderness proposals in its land use
planning process?  This is a significant resource
allocation issue that has in the past and could in the
future slow the BLM RMP revision process.  Stay
tuned, as both Utah decisions are on their way to the
Tenth Circuit.  One thing is certain, the issue of BLM
wilderness is not over.


