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CHAIR’S MESSAGE

Vail Thorne
Chair, International Environmental
Law Committee
vthorne@na.ko.com

Thisissueof thelnternationa Environmental Law
Committee Newdletter focusesonAsia. Wehave
threevery interesting articles, from China, Indiaand
Pakistan. Theauthorsareexpertsinthefieldand
know what ishappening locally onthegroundinthose
countries. The Chinaarticle addressesthegrowing
influence of European environmental law inthat
country. Thelndiaarticleexaminesindia sproactive
judiciary anditsinfluenceonlocd environmental law.
Our last articlediscussesthe Shehla Ziacasein
Pakistan anditsimplicationsfor environmenta law in
that country. | hopeyoufindthearticlesto be
informative and provocative.

| want to thank, on behalf of al Committee members,
each author who contributed an articleto thisissue of
our Newdletter. They are: Richard J. Ferris, Jr. of
Holland & Knight, LLP, Rginder Sharmaof Coca
Colalndia; and Dr. Parvez Hassan of Hassan &
Hassan. Eachauthor put alot of thought, preparation
and work into their respective contributions.

We areadwaysin search of good articlesfor our
newdetter. If youareinterestedin publishinganarticle,
please contact Jane Luxton, our Vice Chair,
Newsdletter. Shecan bereached at jluxton@
kdlaw.com. We also want to hear from you on

whether the newd etter ismeeting your needs. Please
let usknow any thoughtsyou may have on thissubject.

CHINA'S INCREASING FOCUS ON
EUROPE: TRENDS AND IMPLICATIONS
FOR THE DEVELOPMENT OF
CHINESE ENVIRONMENTAL LAW

Richard J. (“Tad”) Ferris Jr.
Holland & Knight LLP

Introduction

China sreview and acceptance of Europeaninfluences
on Chineseenvironmental law and policy are
increasingly evident. Rumorsabound concerning the
riseof Europeaninfluencein Ching, largely driven by
increasi ng interactionsbetween Chinaand the
European Union (EU), EU member nationsand other
European countries. Thisarticleseeksto providea
basdinefor further discussion of theimplicationsof this
risnginfluence. In preparing thisarticle, theauthor
drawsfrom hiswork with hiscolleaguesand the
Chinesegovernment onlegidativeinitiativesover the
past decade, aswell asrecent discussionswith
Chineselavmakers.

Section onesummarizesinformation received from
Chinesegovernment officialsoninfluencesthey
perceivethat help drive Chineselawmakerstolook to
European environmenta initiativesasmode sfor their
own rulemakings. Sectiontwo of thearticlefocuseson
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how China’slawmaking processhasevolved to

require cond deration of examplesof legal initiativesin
other countriesover the past decade. Sectionthree
provides specific examplesof Chineseenvironmental
rulemakingsthat areinfluenced by legd initiativesin
Europeand section four looksat futuretrendsin
Europeaninfluencein Chineserulemakings.

l. Perspectives on What is Driving the
Growth of European Influences on
Chinese Environmental Law

Chineselawmakersand senior officidsdescribea
widearray of reasonsfor theincreaseininfluence of
Europeaninitiativesonlaw in China. Thesereasons
rangefrom highly persona and subjective
explanations, to objective descriptionsof policiesthat
foster closer relations between Chinaand Europe. Of
course, thefactorsinfluencing Chind sincreasing use
of European modelsfor law and policy initiativesare
too numerousand complex to examine
comprehensively inthisshort summary. However, an
overview of selected influencesdescribed by Chinese
officiasishelpful to further study and tracking of this
trend. Of thefactorsthat Chinese government officias
described to us, thefollowing were commonly
includedinthediscussons.

Overall Facilitation of Visits from Chinato
Europe

Oneof themost frequently raised explanationsfor
enhanced influenceof EU initiativeson China slaw
and policy istheready accessto EU member
countriesthat Chineseofficialsenjoy. Theofficids
typicaly contrast thiswith theincreas ng obstaclesthat
such officidsexperienceinarranging visitstothe
United States. Simply put, itisfar moredifficult for
Chinese government del egation membersto obtain
visaand other documentation for travel to the United
Statesthanitisfor smilar viststojurisdictionswithin
the EU. When combined with other types of support
for increased EU-Chinaexchanges, such asthose
recounted bel ow, the combination of factors provides
fertileground for the growth of pro-European
influenceswithin Chineseenvironmentd law and
policymakingcircles



Support for Legal and Technical
Exchanges

Chineselaw and policymakerspoint to extensive
support for legal and technical exchangesapparently
sourced fromthe EU and EU Member States. The
infusion of financid support oftenfacilitateshe pful
discussionsand exposesthe Chineselawmakersand
supporting technica advisorsto useful models. Inthe
areaof eectronic product recycling and take-back, the
EU supported European visitsby at least two Chinese
delegationsover the past two years, including onein
January 2005. The delegation membersincluded the
key draftersof China sproposed rule on thetake-
back and recycling of el ectrica and eectronic
equipment, described below. 1n October 2004, the
EU supported a Chinese delegation visit to Europe
with the purpose of studying European experiencein
theareaof food and beverageregulation.

Support for Personnel Exchanges

Chineseofficia shave pointed to thegrowing number
of EU and EU member-state del egationsthat Chinese
government organizationsreceiveonlegidativeand
related technical issues. They haveaso highlightedthe
expanding presence of EU and EU member-state
officialsasvistorsat their agenciesto offer input on
“how the European Commission” or “how particular
EU member states’ approach particular legidativeor
related technical issues.

Political Initiatives

Of particular notein our discussionswith Chinese
officid swasthefrequency with which particular
political agreementsand other initiativeson both sides
areraised asdriversfor enhanced EU-China
cooperation and theinfluence of EU environmenta
initiativeson Chineselaw and palicy. Particularly
influential agreementsand other initiativesmentioned
by the Chinese official swe spokewithinclude:

m  Green Diplomacy Network. Establishedin 2002,
thisisaNetwork of “environmenta experts’ within
EU foreign ministriesfor, among other objectives,
promoting the use of the EU’sdiplomatic

resourcesto support environmenta objectivesthat
bring the EU messages on these objectivestothird
partiesall over theworld. Link: http://europa.eu.int
/comm/environment/international_issues/green
diplomacy_en.htm

Transfer of Primary Responsibility for EU-
China Project Assistance from the European
Commission (EC) in Brusselsto Delegation of
the EC to China. Aspart of the broad reform of
the EC’sexterna assistance programs, Chinawas
oneof thefirst jurisdictionsin which management
responsibilitiesfor cooperative projectswere
transferred fromthe EC in Brusselstothe EC
DelegationinBeijing. Accordingtothe EC
Delegationin Beijing, “ asubstantia part of the
EU-Chinaass stance co-operation budget is
allocated to environmental support programmesin
Chinainresponseto the clear wish among
policymakersin Chinatolearnfrom EU
experience” (see, e.g., Delegation of the EC to
Chinaat http://ww.del chn.cec.eu.int/en/eu_and
china/Dialogues.htm#env). Inturn, Chinese
officid shave commented that having the* center of
gravity” for EC project assistancein Beijing grestly
enhancesthe engagement of key government
representativesin EU-Chinaprojects. Ongoing or
recently completed EU-Chinaenvironmental
projectsinclude:

O EU-ChinaLisoningIntegrated Environmenta
Programme (http://Awww.eu-liep.org).

O EC-ChinaEnvironmenta Management
Cooperation Programme (http://emcp.acca?l.
org.cn).

O EU-ChinaPanam Integrated Rura
Devel opment Project (http://mww.pirdp.org).

O EU-ChinaNatural Forest Management
Project.

O Energy/Environment Programme
(Wwww.energyandenvironment.org).

O EU-ChinaVehicleEmission Control
Co-operation Project (completed).

O EU-ChinaCapacity Buildingfor Municipa
Solid Waste management Reformin China
(completed).



m EU-China Agreement on Environmental

Protection. On Nov. 12, 2003, then EC
Environmental Commissioner Margot Wallstrém
and Minister XieZhenhuaof China'sState
Environmentd ProtectionAdminigtration
concluded an“ Agreement on Strengthened
Environmenta Cooperation” that focuseson
climatechange, biodiversity conservation, water
resources management, and rel ated capacity
building activities. Chineseofficidswespokewith
highlighted thefact that the Agreement presentsthe
EU and Chinawith additional opportunitiesto
engage on theseand any other environmental
topicsof interest.

EU Support for Law and Capacity Building
Programs. The EU hasinvested significant
resourcesin projectsaimed at supporting and
assgingwiththeevolution of Chind'slegd system.
Whilethese projectsdo not focuson
environmental issues, they providevehiclesfor the
fostering of European lega conceptsand modelsin
Chinesegovernment organizations, aswell as
exposure of Chinese authoritiesto Europeanlega
expertsand legidativeauthorities. Chineseofficids
haveindicated to usthat the combined effect of the
law and capacity-building and environmental
programsprovidesthemwith afavorable
impression of and ready accessto European legal
modelsand approaches. Ongoing EU-Chinalaw
and capacity building projectsinclude:

O EU-ChinalLegd & Judicia Co-operation
Programme (Www.lawprojectforum.org and
www.legdjudicid.org)

O EU-ChinaTrainingProgramonVillage
Governance (Www.chinarural .org/euchina
prog/)

O EU-Chinalntellectual Property RightsCo-
operation Programme (http://www.european-
patent-office.org/intcop/ipr_chind).

O ChinaEU PublicAdminigtration Programme
(Www.cepa.net.cn).

EU-China Policy Dialogues and Agreements.
Chinese officia swe speak with do not appear to
focuson oneparticular bilatera policy diaogueor
agreement when discussing thetopic of China-EU

relations. However, theseofficidshave

commented that the dialoguesand resulting

agreements appear to them to be frequent,
generdly castinanon-adversaria light, and cover
issuesthat they perceive ashelpful to China

O TheEuropean Commissioncompleted aPolicy
Paper, entitled “ A maturing partnership—
shared interestsand challengesin EU-China
Relations’ in October 2003. (http://europa.
eu.int/comm/externd_relaions/china/lcom_

03 533/com 533 _en.pdf). Thispaper
addressesthe EU’scomprehensiveplanon
rasingthe EU profilein Ching, including the
strengthening of policy diaogueswith Chinato
foster understanding of regulatory frameworks
intheEU andin China. Theseregulatory
frameworksincludethoseinthe
communications, “information society,”
environment, and energy aress.

O ChinasMinistry of ForeignAffairsprepareda
amilar paper, smply caled“China seU Policy
Paper,” dsoin October 2003. (http://mww.
fmprc.gov.cn/eng/wjb/zz g/xos/dgzzywt/
t27708.ntm). Thispaper addressesChina's
godsfor EU-Chinardations, including, dong
withanumber of morepolitical ams,
increas ng cooperation on personnel
exchanges, sharing technical and policy
information, and enhancing didlogueson
legidation.

O TheEuropean Commissioncompleteda
Framework Agreement for Establishing
Industrid Policy Didogue Betweenthe
Commission of the European Community and
the Government of the People' s Republic of
Chinain October 2003. (See http://europa.
eu.int/comm/externd_relations/chinalintro/
ipd_291003_en.pdf). TheAgreement
addressesanumber of “common interest”
issues, including discussing thestrategy of
EU-Chinacooperationinthefield of industrial
policy and enabling businessesand other
interested partiesfrom both sidesto contribute
activity tothe EU-ChinaDiaogue.



Growing Importance of the European
Market and European Law Models for
Chinese Industry

Themarket potentia of the European Unionisnot lost
on Chineseleaders, just as Chinese market
opportunitiesarenot lost on European leaders. The
2005 popul ation of the European Unionisestimated at
460 million. The population of the United Statesfor
2005 isestimated to be 295 million. Whilethese
numbersaoneareinsufficient basesfor investment
policies, thegrowing purchasing power of theEU has
contributed to China’ sincreased focuson lawsand
policiesthat draw from European models. Suchlaws
and policies, Chineseleadersincreasingly perceive,
may facilitate Chinesecompanies entry intothe
European market. Additionally, suchleadersoften
point to the potential for “advanced” foreignlaws
(often referred to as standards) toimprovethe
technologicd level of Chineseindustry.

ll. Lawmaking in China

It would beincorrect to assumethat China’ sreceptivity
toforeignlega modelsisaphenomenon of thelast five
yearsor so0. Infact, anumber of lawsissuedinthe
past two decades encourage the adoption of
internationa standards.

Theseincludethe Standardization Law of the People’'s
Republic of China, enacted Dec. 29, 1988, which
specifiesinArticle4: “the State shal actively encourage
the adoption of international standards.” On Dec. 9,
1993, the State Economic and Trade Commission,
State Planning Commission, State Scienceand
Technology Commission and State Technology
SupervisonAgency, issued “ Several Regulations
Promoting theAdoption of International Standardsand
Advanced Foreign Standards.” Intheenvironmental
sector, the State Environmental Protection
Adminigtrationissued onApril 1, 1999, the
Environmental Standards M anagement Measures.
TheseMeasuresprovideinArticle 17(1)(iv) that
Chineseregulatory bodiesmay useexisting
international standardsand standardsof devel oped
countrieswhenformulating certain new environmental
standards.

Despitethe plentiful legal basesfor the adoption of
foreign standards, it wasnot until Chineselawmakers
at the National People' sCongress(NPC) directed
their staff to actively look to foreign law model sthat
the adoption of such modelsincreased. Thiswas
largely becausethe concept of using foreignlawsas
mode sfor Chineselawsremained quitepolitically
sengitiveduringthe 1990sin China. Hence, senior-
level (e.g., NPC) support was necessary to increase
suchactivities,

Legidativestaff inthe Environmenta Protectionand
Natural Resource Conservation Committeeat the
NPC wereamong thefirst officialsdirected to makean
officia inquiry into non-Chineselegidativemodels. In
1995, the staff reviewed foreign legal modelsduring
the process of revisng China sWater Pollution
Prevention and Control Law. NPC lawmakersat the
timewere anxiousto identify meansto quickly
introduceforeign experienceinto the Chinese
lawmaking process. Since 1995, dthoughthis
approach hasnot been writtenintolaw asan “ official”
lawmaking procedure, research on foreign experience
on particular subjectsaddressed in draft lawsis
increasingly seen asanecessary meansto enhancethe
likely support withinthe NPC or agency for a
legidativeor rulemaking proposdl.

Bilaterd financid and training programshavedso
contributed to thegrowth in China sfamiliarity withand
acceptance of foreignlega examples, particularly
European models. Over thepast few years, anumber
of European governments, such asltaly and Germany,
have provided bilateral support totrain Chineselaw
draftersfromvariousagencies. For example, through
theWorld Bank Ingtitute, the [talian government
provided aseriesof training coursesfor national and
provincid officials. Thetopicsof thetraining courses
included sustai nable devel opment, enforcement
indicators, and economicincentivesfor environmental
protection.

lll. Specific Examples of European Law and
Policy Influence

Toillustratethe growthin China sfocuson European
law and policy, we provide bel ow specific examplesof



Chineseenvironmentd rulemakingsthat areinfluenced
by legd initiativesin Europe.

Take-back and Recycling of Waste

The National Development and Reform Commission
(NDRC) drafted the* Management Regulationson the
Recycling of Used Household Electronic Productsand
Electronic Products’ in 2004 and submitted themto
the State Council for promulgation. TheseRegulations,
becausethey reflect key aspects of the European
Directive 2002/96/EC on Waste Electrical and
Electronic Equipment (WEEE Directive) areoften
referredtoas” ChinaWEEE.” In 2003, then Ministry
of Foreign Trade and Economic Cooperation
(MOFTEC) circulated among Chineseagenciesa
Chinesetrandation of the European WEEE Directive.
NDRC reportedly used thetrand ation asakey
reference document.

ChinaWEEE proposesthetake-back and recycling of
certain waste el ectrica and el ectronic equipment.
ChinaWEEE wouldinitialy cover thefollowing
product categories. televisions, washing machines,
refrigerators, air conditionersand computers. The
State Council will likely issue ChinaWEEE sometime
in2005.

Restriction of Hazardous Substances

TheMinistry of Information Industry (MI1) initiated the
drafting of “Management Methodsfor Pollution
Prevention and Control inthe Production of Electronic
Information Products’ (Methods) in2002. The

M ethodsreflect many aspectsof Europe’sDirective
2002/95/EC onthe Restriction of the Use of Certain
Hazardous Substancesin Electrical and Electronic
Equipment (RoHS Directive). Asaresult, the
Methodsare commonly referred to as“ ChinaRoHS.”
MOFTEC circul ated aChinesetrand ation of the
European RoHS Directivein 2003 and M1 reportedly
drew inspirationfromthistrandation.

Asinthe European RoHS Directive, “ChinaRoHS’
would ban 6 substancesfrom specified el ectrica and
electronic productsasof July 1, 2006. Going beyond
the European RoHS, however, ChinaRoHS contains

provisionsaddressing issues such astoxic substance,
country-of-origin, and “ safe-use period” marking and
labeling. MII planstoissue ChinaRoHS by theend of
2005.

Emissions Standards

The State Environmental ProtectionAdministration
(SEPA) drew directly from Europe's Directive 70/220/
EEC ontheApproximation of the Lawsof the
Member States Relating to Measuresto be Taken
Againg Air Pollution by Gasesfrom Pogtive-Ignition
Enginesof Motor Vehicles (and subsequent
amendments) (including Euro 1-4 Standards) when
deveoping nationd vehicleemissonsstandards. The
European standardsarereflected at thenationa level in
SEPA’'slaws addressing such standardsfor awide
rangeof vehicletypes. Asaresult, local governments
are adopting these European-influenced standards, as
well. A primeexampleof thistrendisBeijing.
Examplesof lawsand guidance documentsdrawing
from the European Directivesinclude: “ThePublic
Announcement Implementing Light—Duty Vehicle
Emission Control Standards” issued June 18, 2004
and“TheReply Letter on Advanced |mplementation of
National Vehicle Emission Standards (Phasell) in
Beijing” issued July 23, 2002.

TheBeijing government isimplementing national
“Phaselll” emission standardsfor al typesof vehicles
in 2005 and will implement “ Phase|V” standardsfor
all typesof vehiclesin 2008. These standardswould
bevirtualy identical to the Euro 3 and 4 standards,
respectively. Beijingisaso planning toimplement
national, proposed “Phase V" emission standardsfor
all typesof vehiclesin 2008. These standardswould
belargely identical tothe Euro 4 standards.

Registration, Evaluation and Authorization
of Chemicals

Chineserulemaking activity inthechemicasareahas
beenintenseinthelast few years, focusing onthe
registration of new chemical substances, withtheentry
intoforceof the* Regulationson Environmental
Management of New Chemical Substances’ on

Oct. 15, 2003. Chineserulemakershavebeen



watching Europe’ seffortsto devel op the Proposal on
the Registration, Eva uation, and Authorization of
Chemicals(REACH Proposdl) for sometime now.

While, asof thiswriting, no officid Chineseversion of
a“REACH” Proposa exigts, itislikely that the
Proposal will serve asinspiration to morethan one of
the Chinese agenciesthat have clamtoregulatory
authority over theregistration, evaluation, or
authorization of chemicals.

Energy Efficiency

Chineseagenciesinvolvedin energy-efficiency
rulemakingsreportedly have used Europe’s Proposal
for aDirective on Establishing aFramework for the
Setting of Eco-design Requirementsfor Energy-Using
Products (EuP Proposal) asakey referenceintheir
rulemakingwork. Nationa Development and Reform
Commission (NDRC) law drafters, in particular,
commented that they “closely reviewed” the EuP
Proposa when drafting China senergy efficiency
regulations, including related labeling and certification
measures. Chinese agenciesare cons dering whether
to devel op acomprehens ve enabling regulation on
energy efficiency issues, for which the EuP Proposal
(or final Directive) reportedly will be one of themgjor
references.

Examplesof lawsthat Chineselaw draftersreport
wereinfluenced by the EuP Proposal includethe
“Catalogues’ for the products covered by the
“Management Methodson Energy Efficiency
Labeling.” The Management Methodson Energy
Efficiency Labelingwereissued Aug. 13, 2004 and
entered into force March 1, 2005 for certain products.

End of Life Vehicle Take Back and
Recycling

TheMinistry of Commerce (MOFCOM) isdeveloping
a“ Trading Policy for Automobiles.” Such Policiesare
akinto“White Papers’ and contain policy proposals
that may form the basisfor future agency rulemakings.
Thedraftersof the Policy reported that itislikely that
the Policy will beissued in 2005.

The MOFCOM draftersof the Policy reportedly were
ggnificantly influenced by their review of and
information on the European Directive 2000/53/EC on
End-of lifeVehicles(ELV Directive). ThePolicy
focuseson automobiletrading issues, including the
trading of used automobilesand automobile parts.
However, the Policy also coversaprimary focusof the
ELV directive: collection, treatment and recovery of
used automobiles.

IV. Future Trends

Our discussionswith China'slaw draftersat national
agenciesindicatethat thegrowthininfluenceand
acceptance of European law and policy modelswill
continue. Inatelevision program broadcast in 2005
for the Chinese Spring Festival or New Year, received
by over 50 million Chinese citizens, the broadcasters
read aNew Year greeting from French President
Chirac. While seemingly unrelated to theissue of the
adoption of foreignlegidativemodds, Chineseofficids
believethat such overturesgrestly speed afeeling of
mutual trust and warmth between peoples.

Chineserulemaking initiativesevidencethefar-reaching
implicationsof increased synergy between Chinaand
the European Union. Among other considerations,
stakehol dersthat advocate changesin Chinese
rulemakingsmay faceincreased challengeswherethey
oppose adopting European models. Further, United
States or other stakehol dersthat design productsor
adopt standards based on measuresthat are not
consistent with or conflict with European approaches
may increasingly experience competitiveor market
disadvantages. Obvioudy, thistrend bearscareful
congderation.

Richard (“ Tad”) Ferrisisa partner in the Business
Section at Holland + Knight LLP. Tad's practice
focuses on Chinese and other Asian regulatory
issues. In particular, Tad leads the firm's China
regulatory and gover nment relations practice and
divides histime between Beijing and Washington,
D.C. Tad can be contacted at tad.ferris@
hklaw.com.



JUDICIAL ENVIRONMENTAL ACTIVISM —
LESSONS FROM INDIA

Rajinder Sharma
Division Counsel
Coca-ColalIndia
(With editorial assistance from Vail Thorne,
Senior Environmental, Health & Safety
Counsel, The Coca-Cola Company)

India’s Environmental Tradition

Indiahasalong religiousand socia tradition of respect
for theenvironment. Mgor schoolsof Indian
philosophy believein the concept of unity of life—

“ Atmavat Sarvabhuteshu” or “asto onesalf, so
towardsal beings,” and“VasudhaivaK utumbakam” or
“thewholeworldislikeafamily.” The concept of
respect for theenvironment lsoisdeeply ingrainedin
magor IndianrdigionslikeBuddhism, Jainismand
Hinduism. India sfather of thenation, Mahatma
Gandhi, observed: “TheEarth hasenoughfor
everyone'sneed but not for everyone’'sgreed.”

Modern India and Environmental Crisis

However, India's 20th century experience spawned
unintended environmental conditionsand pressures. A
population explosion occurredin India, caused by,
among other things, dramaticimprovementsin hedth
care. Thisresulted inincreased pressure ontheland.
State-sponsored industrid, irrigation and power
projects, all designed to take care of the needs of
India steeming masses, dsoled to environmental
degradation. Inthe20th century, Indiafollowedthe
mode of big, bigger, biggest. Thisall ledto significant
pollution and destruction of India sland, water, air and
other natural resources.

A number of societa contradictions contributeto
Indid senvironmenta problems:

1. Whilethereisawarenessof environmental issues
among India'sdlite, thereisamost no awareness
among theordinary people;

2. Thepoverty faced by many inIndid ssociety
bringsforth astark conflict between the need for
immediate survival and the need to preservethe
environment for futuregenerations;

3. Significant environmenta degradation andimpacts
insmall, defined areasare at timestolerated so that
far larger areasor citiesmay benefit, based onthe
concept of the* greater good;”

4. Withlimitedfinancia resources, the pursuit of
industrial development in Indiahas meant that very
few resources areleft to address environmental
issues, and

5. India, being avibrant and representative
democracy, at timesfindsitself inthegrip of
“politics’ wherethegovernment isunableto enact
or enforce measuresregarding long-term
environmenta interest and go against theimmediate
interestsof powerful concerns.

Establishing a Basis for Judicial
Intervention Regarding the Environment

Consgtent with its pro-environment tradition, India
took anumber of stepsto addresstheenvironment in
thelatter half of the 20th century. The Constitution of
Indiawasamendedin 1976 to provideabasiclegd
focusontheenvironment. Article48A of the
Condtitution now providesthat “ The State shall
endeavor to protect and improve the environment and
to safeguard theforestsand wild life of the country.”
Clause(g) of Article 51A statesthat it istheduty of
every citizen of India“to protect andimprovethe
natura environment including forests, lakes, riversand
wildlife, andto have compassonfor living creatures.”

India sUnion Parliament a so enacted acomprehensive
body of law addressing theenvironment. Specifically,
thefollowing nationd legidation now governsinIndia:
() theWild Life(Protection) Act, 1972; (ii) the Water
(Protection and Control of Pollution) Act, 1974,

(iii) theAir (Protection and Control of Pollution) Act,
1981, (iv) the Forest Conservation Act, 1980; and

(v) the Environment ProtectionAct, 1986.



Catalyst for Judicial Activism

However, despitethe passage of acomprehensive
legidativeframework to deal with environmenta issues,
government enforcement and public demand for action
laggedinIndiafor sometime. But, then, theBhopa
Gas L eak tragedy occurred in 1984, whereaUnion
Carbide plant |leaked deadly chemical gasintotheair
killing thousandsof Indian citizens. Thissingleevent
catalyzedjudicid and public sengtivity to
environmenta issues.

In Enviro Legal Actionv. Union of India, the
Supreme Court of Indiaobserved that:

Enactment of alaw, but tolerating itsinfringement,
isworsethannot enactingalaw atall. The
continued infringement of law, over aperiod of
time, ismade possi ble by adoption of such means
which are best known to theviolatorsof law.
Continued tolerance of such violationsof law not
only renderslega provisonsnugatory but such
tolerance by the enforcement authorities
encourages|awlessness and adoption of means
which cannot, or ought not to betolerated in any
civilizedsociety . ... Whenalaw isenacted
containing some provisonswhich prohibit certain
typesof activities, thenitisof utmost importance
that suchlega provisonsareeffectively enforced.

Thedistinguished Indianlegal scholar, Prof. (Dr.)
Ranbir Singh, observed regarding the emergence of
judicid activismreating to environmental enforcement:

Fortunately, . . . thetrend haschanged, and [inthe
environmentd arena) thejudicid policingis
matched by [a] new activist tance and positive
role, specially, after the Bhopal Gas L eak tragedy.
Thischanged attitude and concern of thejudiciary
for protecting [the] environment hasensured anew
kind of environmentd justiceand morality [found]
intheprovisionsof the Congtitution and the
declaration of thejudiciary ... . [that therighttoa
good] environment. . . [is] abasic fundamental
right or human right (M.C. Mehta v/s Union of
India, AIR 1989 SC 1086) enforceableinthe
administration and management of environmental
judtice.

Thus, the environmental jurisprudence now being
created by India’sjudiciary, in particular the Supreme
Court, consistsof protective principlesand val ues, and
providesinnovativeremediesand strategiesfor
resolving complex issuesof environmenta management
and resource conservation, dl inlinewith ancient

I ndian philosophy aswell asmoderninternationaly
accepted principlesof law and concern for the
environment. Thiscreativeenterpriseof thelndian
judiciary isongoing and till unfolding.

Justification of Judicial Activism

Itisindeed unfortunate that India sgovernment
agencieshavefaledto effectively implement and
enforcelndia senvironmental laws. The scheme of
existing Indian law, asfar asenforcement isconcerned,
isthat State Pollution Control Boardsare establishedin
every Indian Sate. Atthenationa level, thereisthe
Central Pollution Control Board. These Boardshave
theduty to set environmental standardswhich must be
maintained, andto enforcethesame. They areina
sensethe government watch dogswho are meant to
seethat pollution or environmenta degradation does
not take place.

However, the State Pollution Control Boards have
beenremissinthedischargeof their dutiesinindia

For exampledischarge of wastewater and other
contaminantsby industry has played havoc withthe
environmentinindia TheBoardshave set
environmental standardsrelating toindustry, and
thereafter provided“lettersof permission” or permits
requiringindustrial facilitiesto take stepsto prevent the
emission or dischargeof pollutants. After issuing such
permissions, however, the State Pollution Control
Boards often have not examined whether the permitted
fecilitiesarein fact employing pollution control devices,
or whether they arein fact complying with applicable
standards. If they do, the Boards often excuse non-
compliant behavior. With small enterprises, the Boards
frequently smply tolerate the discharge or emission of
untreated pollutantsinto the environment and take no
actionat al, not even theissuance of “lettersof
permission.”

Thisinefficient or ineffectiveenforcement of
environmental lawshasresultedin India sforestsbeing



destroyed. Over 50 percent of India’ swater bodies
alsoarepolluted. And, industry hasreleased
hazardous substancesinto the soil and the underground
water table, doing immense damage. Asaresult,
environmentaistsand peopleinjured by environmental
degradation in Indiahave sought redressfromtheonly
Indian institution whose doorsareaways opento
peopleseeking reief, namely India’scourts.

Therearecertain specificfeaturesof thelndian
judiciary that makeit eminently suitable, morethan
other government ingtitutions, to dedl with Sgnificant
environmental issues. Asnoted by Armin Rosencranz,
Shyam Divan and MarthaL. Nobel intheir book
Environmental Law and Policy in India, judges are
not involved inor affected by electora politicsinIndia,
asaremembersof thelegidatureand ministersof the
executivewho aredrawnfromthelegidature.
Therefore, judgesarein abetter position and often
morewilling to take decisionswhich may be
immediately unpopular but beneficia inthelongrun.
Asinmany other countries, Indian judgesare
ingtitutionally insulated againgt externa and political
pressures, to which Indianlegidatorsand government
bureaucrats are constantly exposed.

Another advantageisthat Indianjudgesaregenerdists
and not specialists. Assuch, Indian judgestendto
haveabroader inter-generational vison of nationa
policiesandinterests, asopposed to speciaist
government agenciescharged with theresponsibility of
establishing or supporting largeindustria and other
economically beneficial developmental projects, many
of whichmay haveenvironmentally disruptivefeatures
that may beparochially ignored by such specialist
government agencies.

Writ Jurisdiction and the PIL Innovation —
the Door to Judicial Remedy in India

The Congtitution of Indiaenablesindian citizensto
directly approach the High Courtsof thelndian States
and the Supreme Court of Indiato request that those
courtsexercisetheir writ jurisdiction. Writ petitions
often arefiledin theHigh Courtsconcerning pollution
at thelocal level, but where more than one State may
beinvolved, itisthe Supreme Court that isincreasingly
dedingwith environmenta cases.
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A petition under Article 32 of thelndiaConstitution
can befiled to enforce any so-called fundamentd right.
Oneof India sfundamental rightsisthat of protection
of lifeand personal liberty incorporated inArticle 21 of
the Congtitution. By aseriesof judicial
pronouncementsover theyears, theboundary of this
fundamenta right tolifeand personal liberty hasbeen
expanded to environmental concerns. In Subhash
Kumar v/s Sate of Bihar, the court observed that:

theright toliveisafundamenta right under Article
21 of the Congtitution andit includestheright to
enjoyment of pollution-freewater and air for full
enjoyment of life. If anything endangersor impairs
that qudity of lifein derogation of laws, acitizen
hastheright to haverecoursetoArticle 32 of the
Condtitution for removing the pollution of water or
air whichmay bedetrimental tothequality of life.

The Supreme Court of Indiaalso relaxed asignificant
procedura hurdlein Indian courtsknownas*“therule
of locusstandi,” thereby allowing the door of writ
jurisdiction to open widefor environment-rel ated
cases. Priortothis, apetitioner wasrequired to pass
thetest of locus standi and proof of injury wasrequired
at thethreshold of the proceeding. However, takinga
realistic noteof Indian conditions, the Supreme Court
adopted aliberal approach by relaxing therule of locus
standi and creating anew formof legal actioninIndia,
commonly knownaspublicinterest litigation (PIL) or
socid actionlitigation. Thereisnear-complete
academic agreement that thisimportant procedural
revolutionregarding theruleof locusstandi, the
departurefrom the* proof of injury” requirement and
thecreation of PIL asalegitimateform of legal action
inIndialaid thegroundfor thesignificant and
aggressveinvolvement of India shigher judiciary on
environmenta issues.

India'sjudiciary viewsthePIL form of legd actionas
an gppropriate and efficient method for dealing with
environmental casesbecauseit isconcerned with the
rightsof thecommunity rather thantheindividud.
Under aPIL, thecourtisabletolook at petitions
dealing with anenvironmental hazard or disaster from
the point of view of an environmenta problemtobe
solved, rather than an adversaria dispute betweentwo
parties. Further, itispossiblefor the court to address



and take care of themany intereststhat often go
unrepresentedinalegd action, likethemany large
classesof common peoplein Indiawho for economic
and other reasonsdo not have direct accesstothe
courts. Finally, the PIL approach helpsfocusthe
courtson contradictions between theimperatives of
economic devel opment and the frequently
contradictory interestsof the environment.

Themain characteristicsof PIL and India’sjudicia
approach to the same areworth enumerating here—a
non-adversaria and problem solving approach,
common gppointment and participation of amicus
curiae, frequent appointment of expert monitoring or
investigative committeesby the court, and theregular
issuance of detailed orders(e.g., intheform of
continuous Mandamusunder Article 32 and 226
respectively by the Supreme Court of Indiaand High
Courts of the States) to address or remedy the matter
inquestion.

Indealingwith PIL cases, India'scourtsrealizethat for
variousreasonsgovernmental authoritiesinIndiaoften
abdicatetheir roleand do not enforce applicable
environmenta law. Asaresult, irresponsibleindustries
often continueto pollutetheenvironment. Therefore,
whenaPIL isfiled, Indian courtsfrequently takeaction
through their order authority toimmediately stop
further environmenta damage and thereafter remedy
environmental harm by industria or other activity. This
hasresultedinIndid scourtsretaining the
environmental casesonther docketsfor significant
periods of times, and passing appropriate ordersor
issuing continuous mandamusfromtimetotime. This
also has, in effect, resulted in the Supreme Court and
the State High Courtsthemsalves monitoring the
implementation of their judicia orders. Insome
instances, the courts establish expert monitoring
committeesto seetoit that court directionsare
complied with, whilein other cases, the partiesare
required to submit reportsto the courtsdirectly and
monitor progressthemselves.

Further Evolution of Environmental
Jurisprudence in India

Another important judicial developmentinindiaisthat
the Supreme Court of Indiahasheld that both the

“Precautionary Principle’ and the* Polluter Pays
Principle’ areessentia featuresof “sustainable
development” and are part of theenvironmental law of
India

The* Precautionary Principle’ washeldtomeanin
Vel lore Citizens' Welfare Forumvs Union of India:

Environmental measures—by the State
Government and the statutory authorities—must
anticipate, prevent and attack the causes of
environmental degradation. Wherethereare
threats of seriousandirreversible damage, lack of
scientific certainty should not be used asareason
for postponing measuresto prevent environmental
degradation. The'onusof proof’ isontheactor or
thedeve oper/industridist to show that hisactionis
environmentaly benign.

The*" Polluter PaysPrinciple’ hasbeeninterpretedin
Indiato mean that liability for harm to the environment
extendsnot only to compensate thevictimsof
pollution, but also to the cost of repairing the
environmental degradation.

A thirdimportant legal concept embraced by the
Supreme Court of Indiaisthe®Public Trust Doctrine,”
held asinherently part of Indianlaw in M.C.Mehta v/s
Kamal Nath, 1997(1) SCC 388. ThisDoctrine
harkensback to thelegal theory known asthe
“Doctrineof the Public Trust” devel oped inAncient
Roman jurisprudence andin English common law.
Accordingtothisdoctrine, asexpoundedinthelndian
context by the Supreme Court, “the Stateisthetrustee
of al natural resources, which areby nature meant for
public useand enjoyment. . . . [t|he State astrusteeis
under legal duty to protect the natural resources.” Not
only that, the Supreme Court instructsthat each
generation holdstheenvironment intrust for future
generations. Therefore, thetrusteeship duty devolves
not only on the State, but also on al the Indian people
collectively.

Consstent with the above-noted judicial
developments, the Indian courts have departed from
the practice of not themsealves computing damagesin
environmental cases, and leaving the partiesto make
clamsintort by way of civil suits. Instead boththe
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State High Courtsaswell asthe Supreme Court at
timesundertake thetask of assessing the quantum of
damagesthe polluter isrequired to pay. Inassessing
the extent of damage caused, the courtsfrequently
appoint expert committeesto examine and report
about the extent of environmental and other damage
caused and a so the amount of money that isrequired
torepair the damage and the extent of loss suffered by
thepeople. Inestimating, determining andlevying
damages, another factor which Indian courtskeepin
mind isthedeterrent element. In other words, the
amount should not be so small that apolluter considers
the breach of law and payment of damagesasthe
cheaper option than taking measuresto control
pollution by employing therequisitetreatment
technology and maintaining thesame,

Indianjudicial decisonsand ordersrelating to
environmental mattersaso haveled to anissueof
whether the courtsare usurping thefunctionsof the
other government branches. The Supreme Court of
India, however, explainedinitsEnviro-Legal Action
decison:

A publicinterest litigation like the present, would
not have been necessary if theauthorities, aswell
asthe people concerned, had voluntarily obeyed
and/ or complied with the [applicable
environmental law] or if theauthoritieswhowere
entrusted with the responsibility had enforced the
[law]. Itisonly thefailureof enforcement of [the
law] which hasled tothefiling of the present
petition. Theeffort of thisCourt whiledealingwith
publicinterest litigation rel ating to environmental
issues, isto seethat the executive authoritiestake
stepsfor implementation and enforcement of [the]
law. Assuch the court hasto passordersand give
directionsfor the protection of thefundamental
rightsof the people. Passing of appropriate orders
requiring theimplementation of thelaw cannot be
regarded asthe court having usurped thefunctions
of thelegidatureor theexecutive. Theordersare
passed and directionsareissued by the Court in
dischargeof itsjudicid function, namely, to see
that, if thereisacomplaint by apetitioner regarding
theinfringement of any congtitutional or other legdl
right, asaresult of any wrong action or inactionon

the part of the State, then such wrong should not
be permitted to continue.

Asaresult, it doesnot appear that India sjudiciary will
giveupitsroleinenforcing India senvironmenta laws
and protecting I ndia senvironment any time soon.

Impact of Judicial Environmental Activism
in India

What hasbeen achieved asaresult of judicia
intervention regarding environmenta issuesinIndia?
Has court time been well spent? Theanswer isinthe
affirmativeto both questions.

Firstly, India s courts have hel ped to remedy poor
environmental performanceinIndiaand asotoclean
up environmenta contaminationin Indiathat would
have otherwise gone unaddressed. For example,
without Supreme Court intervention, atmospheric
pollutionlevelsinIndia scapitd city of Delhi would not
have been addressed by prohibiting old, diesal-fueled
vehiclesfrom operating on city streetsand by requiring
the use of clean natural gas(CNG) by thelargefleet of
publictransport vehicles, thereby providing relief to the
entire population of thecity.

India sjudicid environmenta activismasoisthe
impetusfor new legidation encouraging moreeffective
and qui cker executiveresolution of environmental
issues. For example, in 1995, Indiaenacted the
Nationa Environment Tribunal Act (1995) extending
the principleof no-fault liability beyondthe
compensation limits prescribed under the Public
Liability InsuranceAct (1991). TheAct dea swith,
inter dia, compensation relating to accidents
concerning toxic substances. TheTribunal set up
under theAct hasexclusivejurisdiction over clamsof
compensationinthesecircumstances. Inaddition, the
National Environment AppellateAuthority Act (1997)
was enacted to enabl e the government to establish the
Nationd Environment AppdllateAuthority. The
Authority isempowered to hear appeal schalenging
executiveordersgranting environmentd clearancein
designated sengitiveareaswhereindudtria activity is
restricted under India sEnvironment Protection Act.



Lessons of Judicial Environmental Activism
in India

What then arethelessonsto be drawn fromthe
activismof Indid sjudiciary relating to environmenta
issues? Firstly, protection of the environment and the
economic devel opment needs of an underdevel oped
country arenot mutually exclusiveand can beand must
be harmonized, to ensuretheimmediate aswell asthe
long-terminterestsof society. Secondly, thereisa
needfor al countries, particularly developing ones, to
enact comprehensivelawsto protect al facetsof the
environment, which giveboth thejudiciary aswell as
the public at large an effective weapon to protect the
environment. Finaly, thejudiciary indeveloping
countriesmay needtointerpret the“right tolife”’
broadly and recognizetheimportance of entertaining
ClassActionor PublicInterest Litigation to further
societd interestslike protection of the environment.
India sjudiciary hasproved that judges cannot and
should not remaininan“ivory tower” confinedtoa
narrow interpretation of thelaw. Rather, the courtscan
and should takeapro-activerolein protecting the
long-terminterestsof society, includingmaintaininga
hedlthy environmen.
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A DECADE OF SHEHLA ZIA

Dr. Parvez Hassan

Tenyearsago in 1994, the Supreme Court of Pakistan
was presented aunique petition: someresidentsof the
capital, | amabad, had approached the Court
regarding the construction of ahigh voltagegrid station
by theWater and Power Devel opment Authority
(WAPDA) inaresidential areaof Islamabad. The
residentsof thisneighbourhood, led by Ms. ShehlaZia,
apprehended that the el ectro magnetic radiation of the
grid stationwould likely beharmful for the health of the
residents. The extraordinary aspect of thispetition was
that it sought thejurisdiction directly of the Supreme
Court of Pakistan under Article 184(3) of the
Congtitution of Pakistan whereunder the Supreme
Court can enforcethefundamental rightsguaranteedto
the people of Pakistan under the Congtitutionif such
protectionisamatter of “publicimportance.”
Ordinarily, theHigh Courtsintheprovincesare
mandated to protect the fundamental rightsof the
citizensof Pekistananditisonly inexceptiona
circumstancesthat Article 184(3) can beinvoked. The
second unusual feature of thispetitionwasthat it did
not pertain, strictly speaking, to any of thefundamental
rightsguaranteed by the Congtitution. Theclamwas
toward aright to aclean environment when the
Congtitution did not in any manner providefor sucha
fundamentd right.

The Supreme Court of Pakistaninthe ShehlaZia
caset broke new ground: in an unprecedented
judgment, it declared that thefundamentd rightstolife
and dignity guaranteed by the Congtitution, infact,
includeand cover theright to aclean and healthy
environment. Thisinnovativeinterpretation of therights
tolifeand dignity hasbeenthe most salutary
development to protect the environment and promote
sustainable development in Pakistan. Tenyearslater,
in 2004, weneed to revisit thisjudgment and to assess
itsimpact onthe quest for environmenta protectionin
Pakigtan.

Theauthor had the privilege of being the counsel tothe
petitionersinthe Shehla Zia case. Oneof the greatest
challengesin the casewasto convincethe Supreme
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Court that afundamental right guaranteed by the
Congtitution of Pakistan had been violated and that
such violation wasamatter of “publicimportance” for
purposesof Article 184(3).

It was because of the United Nations Conferenceon
the Human Environment (Stockholm Declaration) that
nations started making commitmentsto environmental
protectionintheir congtitutionsadopted or amended
after 1972; thesecommitmentsincluded highlighting the
importanceof environment protection and proclaiming
that natural resourcesareto beusedintrust for future
generations. Somecongtitutionsincludetherighttoa
hedlthy environment asafundamenta right whilesome
declarethat the protection and defense of the
environment and the promotion of thequality of lifeare
aduty for all and for the States. The Constitution of
Indig, for example, imposesacongtitutiona duty to
protect the environment on the State. But, although
the Congtitution of Pakistan wasadopted in 1973, one
year after Stockholm 3, and has specificArticleson
Fundamenta Rightsdealing withtherightsto equality,
religion, association and property, thereisno specific
referenceto environmenta protection either asa
fundamental right or asaprincipleof policy. Infact,
theonly referenceto theenvironmentisfoundina
scheduleto the Congtitution that provides* environment
pollution and ecology” asaconcurrent subject that can
belegidated by both the Federal Government aswell
asby theprovinces.

Inthe absence of acongtitutional directive, ShehlaZia
may have seemed animpossiblechalenge. But, public
interest litigation had, by 1994, founditsplacein
Pakistanfollowingtheearlier leadinIndia. Further, in
expanding publicinterest litigation to environmental
causes, thelndian superior judiciary had by then held
that theright to life guaranteed asafundamental right
includestheright to aclean environment. In Pekistan,
inadditiontotheright tolifeunder Article 9, the
Congtitution a so guaranteestheright to dignity under
Article14. Pakistani courtsfollow their own
precedentsbut it wasfortunatethat in Shehla Zia, it
was accepted, asthe author had contended, that the
congtitutionaly-protectedright tolifeand theright to
dignity included theright to ahedlthy environment.
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Another plausiblereason for thefavourableruling was
that thetime had comefor the courtsto protect the
peopleof Pakistan from the ever-increasing and totally
neglected environmental degradationinthecountry.
The Supreme Court was unmistakably influenced by
theinternationa developmentsinthefield. The
Stockholm Declaration of 1972 had been followed by
theWorld Charter for Nature adopted by the U.N.
Genera Assembly in 1982 and the Rio Declaration on
Environment and Devel opment adopted by the historic
Earth Summit organized by the United Nationsin
1992. Declarations, unliketregties, arenot formally
signed or ratified by Statesand, therefore, are
consdered “ soft law” and not binding as* hard law.”
But for thefirst time, in Shehla Zia, the Supreme
Court of Pakistan gaverecognitionto aninternational
declaration, asopposed to atreaty, and applied its
provisonsasabinding force. Theauthor took the
Supreme Court through an extended personal report of
Pakistan’sleadership, asthe chair of the Group of 77,
on behalf of the developing countriesat the Rio Earth
Summitin 1992, and of itsroleasone of the principal
architectsof the Rio success.

Thenext innovative response of the Supreme Court
wasthat it adopted and applied the“ precautionary
principle’ containedinthe” soft law” of Principle 15
theRio Declaration, 1992. Under the* precautionary
principle,” scientific uncertainty isnot to beused asa
basisof failureto moveforward with aproposed
regulatory activity. Theresdentsinthe Shehlazia
petition claimed that the construction of thehigh
voltagegrid stationin |d amabad might endanger their
health and safety but therewas no certainty that this
would happen. Whileextensvescientificliteraturewas
produced to show thelikelihood of harm, the
respondent produced equally impressivescientific
documentation to show that therewould be no harm.
Inthese circumstances, the petitionersinvoked the
precautionary principle coveredinthe Stockholmand
RioDeclarations.

Courts, ordinarily, decide casesintheadversaria and
confrontationa posturing of the partiesbased onthe
evidencebeforethem. Inthe ShehlaZiacase,
however, faced with the clash of scientific opinionand
invocation of the precautionary principle, the Court



appointed expertsto atechnical commissionto

eval uate the contentionsof the partiestoward assisting
theCourtinafinal decision. Pendingthe
recommendationsof suchacommission, the Supreme
Court stayed the construction of thegrid station. The
approach of gppointing commissionsto solve complex
policy issuesbeforethe Court hasbeenfollowedin
subsequent environmental casesto great advantage.

Another important result in the Shehla Zia casewas
therecognitiontoinvolve public participationin
decison-making. The Court directed that infuture
WA PDA would not construct ahigh voltagegrid
dtation any wherein Pakistan without including full
public disclosure and participation beforeafina
decison.

Theresult in Shehla Zia was beyond the expectations
of the petitionersand evenitscounsal.* Inonebroad
sweep, the Supreme Court had laid down law to be
followed by all the Courtsin Pakistan:

(2) environmental rightsarecoveredintherightstolife
and dignity guaranteed inthe Congtitution;

(2) environmental rightsareto beinterpretedin
accordancewith developmentsat theinternationa
level; (3) commissionscomposed of technica experts
may be established by courtsin determining complex
policy issues; and (4) public disclosureand
participation are essential in decision-making by
governmentd agencies.

Shehla Zia hasattracted agreat ded of international
attention and comment.® Itisincludedinthe UNEP/
UNDP Compendium of Judicial Decisionson Matters
Related to Environment: National Decisionscompiled
in1998. Itisasoincludedinarecommended syllabus
for thelaw schoolsof theAsaPecificregioninAsian
Development Bank, Capacity Building for
Environmental Law intheAsiaand Pacific Region:
Approachesand Resources (2002).

Shehla Zia has been cited with approval in many
subsequent casesboth laterally in the Supreme Court
andinthecourtsbelow. In General Secretary Salt
Miners Labour Union (CBA) Khewra, Jhelumv.
The Director, Industriesand Mineral Devel opment,
Punjab, Lahore®, which cameup for hearinginthe

sameyear, the Supreme Court, citing Shehla Zia,
stated that “ Theright to have unpolluted water isthe
right of every person wherever helives’.” Thiswas
another caseinwhich the Supreme Court appointed a
five-member Commission headed by the author to
ingpect the stream and reservoir supplying the Khewra
region to ensurethat water supplieswerenot being
polluted by effluents of theminesoperating inthe areas
and to recommend methods of preventing further
damage. The Commission undertook adetailed visit of
theareaduring which, apart frominspectingthedite, it
also conducted hearingsinvolving the partiesto the
case, the mine operatorsand membersof the general
publicinthearea. 1nsubsequent months, |aboratory
testsand mapsof catchmentsareaswere procured,
andtwo listswere prepared, oneto identify mines
recommended for closure and the other for those
which should bealowed to continue. The Commission
kept the Supreme Court informed through interim
reportsand also submitted itsfinal report. Thiscase
showsthat with the hel p of multi-disciplinary and
inclusiveteamsworking against abackground of court
appointed deadlines, it ispossibleto make progressin
contentiousand technical issues. At thevery minimum,
researchisdoneand al shadesof opinionare
considered, and all of thisbecomesapart of thepublic
record that can be used when necessary and
expedient. Themediapublicity that often accompanies
court hearingsin important mattersa so helpstofocus
attention onissuesthat might otherwise be neglected.

Notwithstanding these benefits, publicinterest litigation
presentsdifficultiesat variouslevels. Froma
jurisprudentia point of view thereisthe concern that
having cast away the burdensof traditional adversarial
litigation the court must also do without itsbenefits.
After al, adversarid litigationismeanttoleadtoa
conclusiveresult onamatter that isfully argued onal
gdes. Inaseminal publicinterest decision affecting
bonded labour, Bandhua Mukti Morcha v. Union of
Indiag, the Indian Supreme Court highlighted the
problem of adequate representation that may lead to
serious procedura mishaps.

Not infrequently publicinterest litigation affectsthe
rightsof personsnot beforethe Court, andin
shaping therdlief the Court must invariably take
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into account theimpact onthoseinterests.
Moreover, whenitsjurisdictionisinvoked on
behalf of agroup, itisaswell to remember that
differencesmay exist in content and emphasis
between theclaimsof different sectionsof the
group. For all thesereasonsthe Court must
exercisethe greatest caution and adopt procedures
ensuring sufficient noticeto dl interestslikely tobe
affected.®

When it comestorelief, courtsinthe common law
world areused to givinginterlocutory ordersand
monetary judgmentson aparticular set of facts. In
contrast, when multi-faceted and politically divisve
issuessuch asenvironmenta degradation areraisedin
publicinterest litigation, the challenge of rendering
meaningful decisonsthat can beimplementedinany
reasonabletimeframeisnot easy to discharge.X’

M oreover, the question of the proper role of the courts
in arepresentative democracy aways castsashadow
whenjudgesact to correct policy failures. Although
the proverbid “floodgates’ have not opened by the
lowering of procedura hurdles, abuse of publicinterest
litigation for private endsin Pakistan has been noted.™*

In spite of thesedrawbacks, publicinterest litigationis
particularly suited to conditionsin South Asia, apoint
made explicit by the LahoreHigh Courtin Satev.
M.D. WASA!2:

Therationdebehind publicinterest litigationin
developing countrieslike Pakistan and Indiaisthe
social and educational backwardnessof its people,
the dwarfed development of law of tort, lack of
developed ingtitutionsto attend to the matters of
public concern, thegenerd inefficiency and
corruption at variouslevels. Insuchasocio-
economic and politica milieu, thenon-intervention
by Courtsin complaintsof mattersof public
concernwill amount to abdication of judicia
authority.3

Inacountry such asPakistan, where environmental
awarenessisinitsinfancy and enforcement agencies
find themsal ves short of both technical capacity and
political support against competinginterests, the courts
sometimesprovidethe only effectiveforumfor action.
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For thisto occur, not only must thejudiciary havea
keen appreciation of domestic and international
ecological trends, but it also must haveon hand alega
doctrineand method of intervention. The ShehlaZia
case hasprovided thejudiciary in Pakistanwith sucha
frame of reference and thereby enabled many positive
environmenta initiativesinthecountry.** Urban
environmentd managementisanillugtrationof a
domain wherethe courtsare attempting to providean
effective check to widespread malpractices.™ In
common with many developing countries, urban blight
isendemicin Pakistan and alack of proper planning
and enforcement of ruleshastakenafamiliar toll inthe
form of unauthorized construction of high-rise
buildings, illega conversion of amenity plots, and lack
of potablewater and sewerage. Dueto the expansive
definition of the“right tolife” given by ShehlaZiaand
relaxed rulesof standing, concerned citizen groups
(particularly inthelargest city of Karachi whereadl
urban problems get magnified) havebeen ableto
mount successful challengesagainst theland mafiaand
planning authorities.’®

Themodd of using expert commissonsin complex
issuesalso continuesto be an effectivedevice. Thus, in
City District vs. Muhammad Yusaf (ICA No. 798 of
2002), the petitioners sought an environmentally
appropriate solid waste disposal sitein Mahmood
Booti inLahore. TheDivison Bench of theLahore
High Court appointed a Solid Waste M anagement
Commissionin February 2003to look into the
grievancesof the petitioners, to review the suitability of
the solid waste disposal measuresin Mahmood Booti
and to recommend remedia measurestoward
environmentally appropriate solid waste management.
Following thelead of the Supreme Court inthe
Khewra Mines case,” the Court appointed a
Commission comprising government officidsand city
administrators, academicsand scientists,
parliamentarians, specidists, environmentaistsand
membersof civil society. The Solid Waste
Management Commission, chaired by the author, has
already set up asub-committeefor hospital waste
disposa under the Provincial Secretary, Health, whois
inchargeof al the public sector hospitals. Itisasoa
reflection of the public-private sector partnership and
harmoniousworking of theCommissonthat it



persuaded the City Government Lahoreto arrange and
financethe Environmental |mpact Statement (EIA) of
Mahmood Booti by NESPAK, aconsultancy firm
chosen by the Commission. Based ontheEIA, the
Commissionfiled itsrecommendationsto the Court.

Similarly, inanother petition, Syed Mansoor Ali Shah
V. Government of Punjab (WP 6927 of 1997), Mr.
Justice Muhammad Sair Ali of the LahoreHigh Court
appointed, in July 2003, aL ahore Clean Air
Commission, also chaired by the author and co-
chaired by theAdvocate Generd, Punjab, to
recommend measuresfor theimprovement of Lahore
air quality. The Commission hasset up sub-
committeeswith respectto (1) cleanfud,

(2) rickshaws, (3) publictransport and

(4) coordination withloca councils. TheRickshaws
sub-committee, for example, worksunder the
chairmanship of theProvincia Secretary, Environment,
and the Clean Fuel sub-committeeworksunder the
chairmanship of the District Coordination Officer,
Lahore. All theoil companieshavebeeninvited by the
Clean Fuel sub-committeeto support thework of the
Commission and someof their representativesrecently
attended anationa workshop in Lahore convened by
the Commissiontoformulateajoint strategy for air

qudlity.

Shehla Ziahasa so enabled adirect petition before
the Supreme Court and the Sindh High Court at
Karachi inrespect of theoil spill disaster in Pakistan's
coastal watersin 2003. Asamicuscuriae appointed
by the Supreme Court, the author’ srecommendations
included the appointment of acommission under the
chairmanship of aretired Chief Justice of Pakistanto
handl e the unprecedented issues presented in the
petition beforeit.

Theapproach of resolving complex mattersaffecting
society at largethrough the appointment of
commissionscomprising eminent leadersfromall walks
of lifeand with thereevant skillsand backgroundshas
been animportant legacy of ShehlaZia. Itisa
welcomeaaternativeto the adversaria and contentious
approachtypical of thelitigationa culturein Pakistan.
The commissionswork under thedirectionsand with
theauthority of the Court. The Court eventually issues
directionson therecommendationsof thecommission.

Outsidethe adversarid spotlight, thecommission,
guided by thetechnical and scientific expertiseonit,
seeks, developsand recommendsalineof actioninthe
best interest of the public good. Thisway, the
commission can serve and assist the Courtsin meeting
the ends of justice expected of them. ShehlaZiahas
been of enormousimportanceto the effortsof
environmentaliststo provideasafe and hedlthy quality
of lifeto our country. Thiscandlelitin 1994, itsglow
continuesto radiate hopein the yearsahead.’®

Dr. Parvez Hassan, B.A. (Punjab), L.L.B. (Punjab),
LL.M (Yale), SJ.D. (Harvard), is Senior Partner,
Hassan & Hassan (Advocates), Lahore, Pakistan.
Dr. Hassan isthe President, Pakistan
Environmental Law Association (PELA). This
article has been devel oped from the author’s
Presidential address at the First Annual Seminar of
Pakistan Environmental Law Association held at
Dr. Parvez Hassan Environmental Law Centre,
University of the Punjab, Lahore, Pakistan, on
March 14, 2004.

Notes.

1. Shehla Zia and othersv. Wapda, PLD 1994 SC
(Supreme Court of Pakistan) 693 (Pakistan).

2. Articles48A and 51A wereadded tothe
Condtitution of Indiaby aconstitutiona amendment
in1976:

48A The State shall endeavour to protect and
improvetheenvironment and to safeguard the
forestsand wildlifeof thecountry.
51A Itshal betheduty of every citizen of
India—(g) to protect and improvethe natural
environment including forests, lakes, riversand
wildlife, andto havecompassonfor living
Creatures.
Nepal, Indonesia, PapuaNew Guineaaso have
condtitutional commitmentsto protect the
environment. The Congtitution of Mali 1992
providesthat, “ Every person hasarighttoa
hedlthy environment. The protection and defence
of theenvironment and the promotion of thequality
of lifeareaduty for dl and for the State.” Similar
provisonsexist inthe Constitution of Congo, 1992
and the Congtitution of Vanuatu, 1980.
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3. Although Pakistan wasto play aleadingroleinthe

Rio Earth Summitin 1992, it wasbarely visblein
the United Nations Stockholm Conference onthe
Human Environment in 1972 for it had just come
out of thetraumaand shame of thewar of
secession that led to the creation of Bangladeshin
1971. Thismay also explain the absence of
environmenta provisonsinthe 1973 Congtitution.
. AsAkhund and Qureshi note“ The Shehla Ziavs.
WAPDA case sets out two of themost critical
foundationsof environmenta law in Pakistan.
First, by virtue of the broad meaning of theword
“life” ascontainedinArticle9 of the Congtitution,
together with therequirement for dignity of man
contained inArticle 14, thefundamental righttoan
unpolluted environment hasbeen established.
Secondly, the case established the application of
the precautionary principlewherethereisahazard
tosuchrights.” NelmaAkhund and Zainab
Qureshi You Can Make a Difference- A
Lawyer’'s Reference to Environmental Public
Interest Casesin Pakistan (IUCN, Karachi,
1998), at 13.

. Okidi in particular noteshow the casereinforces
the need for lawyersto draw on international
scholarshipin presenting their cases: “Thisfact
enjoysclear testimony inthe opinion of the
Supreme Court of Pakistanin Shehla Zia v.
WAPDA, wherethe profuse citation of scholarly
literature confirmsthereadiness of thenational
courtsto draw on research resultsfrom various
countriesto support their decision. Butit
underscoresone additional point, namely that the
quality and wide acceptability of court decisons
may also reflect thequality of theplaint and
professiond literacy of thecounsd for the plaintiff.
Theeasiest task for the courtsisto follow
precedents. However, itisthecomped ling quality
and argumentsin aplaint that may leaveacourt
with no option but to set new precedents. Inthe
abovecase, the counsel for theplaintiff assistedin
the progressive devel opment of environmental
law,” Ben Boer, Koh Keng-Lian, C. O. Okidi and
NicholasA. Robinson, “ Training the Trainers
Program” (1999) 4 (2) AsiaPacific Journal of
Environmental Law 175, at 181.

6. 1994 SCMR 2061.
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7.
8.
9.

Id., at 2070.
AIR 1984 Supreme Court 802.
Id., at 841.

10. Theattendant factorsthat acourt must consider

11.

12.

have been described asrequiring “ morethan legal
scholarship and aknowledge of text book law. It
isof theutmost importancein such casesthat when
formulating ascheme of action, the Court must
have dueregard to the particul ar circumstances of
the case, to surrounding reditiesincluding the
potential for successful implementation, andthe
likelihood and degree of responsefromthe
agenciesonwhom theimplementationwill depend.
Inmost casesof publicinterest litigation, therewill
be neither precedent nor settled practiceto add
weight and forceto thevitdity of the court’saction.
Theexampleof smilar casesin other countriescan
affordlittlesupport. Thesuccessful implementation
of the ordersof the court will depend uponthe
particular socia forcesin thebackdrop of local
history, the prevailing economic pressures, the
duration of thestagesinvolvedinthe
implementation, themomentum of successfrom
stageto stage, and the acceptance of the Courts
actionsat al timesby thoseinvolvedin or affected
byit,” id., at 843-844.

Menski notesinrelationto apolitician’ ssuit that
“the Benazir Bhutto case[Benazr Bhutto v.
Federation of Pakistan, PLD 1988 SC 416]
demonstratesthat wearenow inascenarioin
Pakistan (asin India) where peoplewith money
and power, and with the resources needed in order
to gpproach the courtsthrough normal litigation,
havelearnt to use publiclitigation techniquesfor
their own benefit, but thereby a so claim to defend
thepublicinterest....” SeeWerner Menski,
Ahmad Rafay Alam and Mehreen RazaK asuri
Public Interest Litigation in Pakistan (Pakistan
Law House, Karachi, 2000), at 124. Onthe
menace of frivolouslitigation, Menski pointsout
that “ Pakistani judges. ..have been concerned to
keep the doorsof the court open to genuine
complainants, whileshutting out those caseswhich
deserveno hearing beforethecourt,” id. at 128.
2000 CLC 471 [Lahore].

13.1d,, at 475.
14. See Parvez Hassan, In Pakistan, The Judiciary



15.

16.

17.
18.

LeadstheWay, The Environmental Forum, 15(1)
January/February 1998, Environmenta Law
Institute, Washington, D.C. Menski makesthe
“poignant observation that today, SouthAsialeads
theworldin publicinterest litigation, not America
or Europe’, see Menski supranote 11, at 109.
Theauthor recently delivered apaper on“Urban
Environmental Management in Pakistan” at the2nd
Colloguiumon“Land Usefor Sustainable
Development” held at Nairobi, Kenya, on Oct. 4-
7, 2004 under the auspices of the lUCN Academy
of Environmental Law andthe University of
Nairobi.

See Dr. Zahir Ansari v. Karachi Development
Authority PLD 2000 Karachi 168; Shehri v. the
Province of Sndh 2001 YLR 1139.
Supranote6.

Themesinthisarticle have also been subsequently
addressed in Parvez Hassan, FromRio 1992 to
Johannesburg 2002: A Case Sudy of

I mplementing Sustai nable Development in
Pakistan, (2002) 6 Sngapore Journal of
International & Comparative Law 683-722 and
in Parvez Hassan, Securing Environmental
Rights through Public Interest Litigationin
South Asia, Global Judges Symposiumon
Sustainable Devel opment and the Role of Law, at
Johannesburg, South Africa, Aug. 18-20, 2002,
organized by the United Nations Environment
Program (published asco-authored withAzim
Azfarin 22.3 irginia Environmental Law
Journal 216-236 (2004)).
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Issues of Legal Ethics in the Practice of Environmental Law
by Irma S. Russell

This book is an essential guide for every environmental lawyer on

representing industrial clients, government agencies, individuals, and @
public interest groups. It focuses primarily on the rules of ethics that raise

significant concerns for the environmental practitioner. A proactive :‘ﬁ :faﬁg:fﬁ'ﬂ
approach to ethics helps lawyers avoid problems by making reasoned Environmental Law

decisions before ethical problems arise in urgent or complicated context.
This book helps you anticipate and analyze these difficult ethics issues.

It also examines the American Bar Association’s Model Rules of
Professional Conduct (Model Rules), judicial decisions, formal and
informal ABA Opinions, and opinions of state boards of professional
responsibility. Contents Include:

Regulation of Lawyers

The Duty of Competence and the Lawyer’s Duty of Diligence
The Lawyer-Client Relationship

Confidentiality

Conflicts Concerns in Environmental Law
Imputed Conflicts

Duty of Candor

The Lawyer’s Duties to Non-Clients

Alternative Dispute Resolution

The Anti-Contact Rule

Multi-Disciplinary Practice

Multijurisdictional Practice

Pro Bono Representations

Lawyer Advertising

Lawyer’s Fees

The Lawyer’s Role in Working with Consultants
The Lawyer Role in Working in Use of the Media
Termination and Withdrawal from Representation

2003 6x9 480 pages
Product Code: 5350097
Price: Section of Environment, Energy, and Resources members $64.95; Regular $79.95

TO ORDER ABA BOOKS, CALL 1-800-285-221 OR
VISIT THE ABA PUBLISHING WEB SITE AT WWW.ABABOOKS.ORG.
QUESTIONS? E-MAIL: SERVICE@ABANET.ORG
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