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dealing with food, forestry and agriculture.  If you have
questions or would like to expand the dialogue about
these issues, please contact us since both newsletters
will continue to publish articles (together or separately)
on this important question of sustainability in
international agricultural operations.

We are pleased to introduce the new chairpersons
who will be taking over our respective committees.
Effective Aug. 1, 2006, Jane Luxton (jluxton@
kslaw.com) will chair the International Environmental
Law Committee and Brandon Neuschafer
(bwneuschafer@bryancave.com) will chair the
Agricultural Management Committtee.  If you are
interested in writing an article for one of the
newsletters, please contact current International
Environmental Law Committee Newsletter editor,
Jane Luxton at jluxton@kslaw.com or continuing
Agricultural Management Newsletter editor Tom
Redick at tpr@geeclaw.com

Please do not hesitate to contact either of us with your
suggestions for committee activities.  We look forward
to your support and participation for another
productive year.

GLOBAL AGRICULTURAL
REGULATORY UPDATE

This regular feature of the Agricultural Management
newsletter has taken an international angle for this joint
issue with the International Environmental Law
Committee.  With the interdisciplinary spirit in mind,
the regulatory update goes from local to global in its
scope.  With the exception of the Michigan and Santa
Cruz laws relating to biotech crops, the references are
all to multilateral environmental agreements.

International Environmental Update

These news items all feature some component of
sustainable agricultural development.  The editors plan
to sponsor another joint issue in summer 2007, and
welcome authors who would like to volunteer to
monitor the law and report on it next year.
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Agriculture and the Millennium
Development Goals

A new report from the World Bank and the
International Food Policy Research Institute (IFPRI)
looks at agriculture’s role in achieving the “Millennium
Development Goals” and sheds new light on the
barriers to sustainable agricultural development.  The
UN’s 2000 Millennium Declaration stated a renewed
commitment to human development via eight
Millennium Development Goals (MDGs):
(1) eradicate extreme poverty and hunger, (2) achieve
universal primary education, (3) promote gender
equality and empower women, (4) reduce child
mortality, (5) improve maternal health, (6) combat
human immunodeficiency virus/acquired immune
deficiency syndrome (HIV/AIDS), malaria and other
diseases, (7) ensure environmental sustainability and
(8) develop a global partnership for development.

With 70 percent of target populations living in rural
areas (Asia, Africa, etc.), sustainable forms of
agriculture are essential to achieve MDGs.  Agriculture
gives immediate income gains in poor households via
direct or indirect linkages with agriculture, through
nutrition, economic growth, increased employment,
rising wages and preservation of ecosystem services.
(Rosegrant, et al. Agriculture and Achieving The
Millennium Development Goals (World Bank
2006).  Available  at www.ifpri.org/pubs/cp/
agmdg.asp (site visited July 2, 2006).

While most of the MDGs touch on agriculture in some
respects, the first and seventh goals— defeat hunger,
preserve environment—clearly require the agricultural
sector to innovate in times of rising populations and
challenging environmental changes (climate,
desertification, etc.).  The poor are disproportionately
found employed as subsistence farmers and herders.
Target 2 of MDG 1 (halving child malnutrition levels)
can be reached using a combination of agricultural and
economic growth together with larger investments in
social sectors.  This will include health improvements
(defeating the advance of AIDS and other adverse
health effects) and improvements in education.  These
efforts can substantially narrow the gap between
outcomes for 2015—with a striking 24 percent of

developing-country preschool children malnourished,
millions would benefit from reaching the goal of
reducing to 17 percent the number of children in the
malnourished category.  This will require investments of
more than $161 billion in agricultural and supporting
sectors during 1995–2015, with accompanying policy
and governance reform needed.

Doha Round subsidy reduction may level playing fields
and give farmers added incentives to seek sustainable
technologies, including higher-value crops.  The report
suggests that trade barriers to high-value agricultural
products and commodities prevent multiple economic
opportunities.  Suggested reforms include eliminating
export subsidies and supporting income-generating
activities, not simply stimulating production and
improved food aid governance.  Developing nations
need favorable macroeconomic and trade policies,
infrastructure financing, and credit, land and market
access.

In closing, the report notes that the lack of progress
toward achieving MDGs has triggered global attention.
Increased investment in the critical arenas of
sustainable agriculture productivity and food and
nutrition security will be essential for responding
effectively and responsibly to reach the MDGs.

Costa Rica Starts Ecosystem Services
Payments Scheme for Water Use

Costa Rica enacted legislation implementing its
obligations under the Ramsar Convention on Wetlands
with a new national environmental system of payment
for water use.  Payments will internalize environmental
costs from use of water through payment for this
ecosystem service.  The law adjusts costs of water
based on source (surface or underground) with eight
end user categories.  In the next seven-year period,
implementation with adjustments for inflation will occur.
The program will channel about 50 percent of income
to build national water infrastructure and conduct
research.  The other half will service recovery of
watersheds and ecosystems that supply water.

Costa Rica is home to reservoirs of biodiversity and
large multinational food companies (bananas,
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pineapples, etc.) that are active in environmental
management (with ISO 14000 and the Global
Reporting Initiative finding homes there for Chiquita,
Dole and other companies).  The ecosystem services
provided by waters serve these companies who in turn
employ and educate thousands of citizens.  Without a
sustainable food production strategy at the
multinational level, these employers might not have a
sustainable platform for continued production in Costa
Rica.

EU Adopts Renewed Sustainable
Development Strategy

The EU heads of state adopted a renewed sustainable
development strategy (SDS) that targets: (a) climate
change and clean energy, (b) sustainable transport,
(c) sustainable consumption and production,
(d) conservation and management of natural resources,
(e) public health, (f) social inclusion, (g) demography
and migration, and (h) global poverty and global
sustainable development challenges.  The 2001 SDS
was updated when a review revealed unsustainable
trends.  The current Austrian EU Presidency submitted
compromise text at the June 2006 summit of EU
leaders.  See, EU Sustainable Development Strategy,
avail. at Council of the European Union Web site,
http://register.consilium.europa.eu/pdf

Wildlife Impact of Avian Flu Raises Concern

The potential impact of avian flu in biodiversity “hot
spot” areas was addressed in a meeting held in
Curitiba, Brazil, on March 19, 2006.  Suggested
measures include:  (a) increased surveillance and
monitoring of wild birds and mammals in affected
countries; (b) improved training of wildlife and
veterinary staff in developing countries; (c) increased
surveillance and (d) consideration of increasing
penalties on illegal trade in wild birds and mammals;
(e) vaccination of rare species at risk both in the wild
and in zoos; and (f) realistic compensation for owners
of culled poultry in poor countries, presumably via
overseas development aid.

States Seeking Sustainable Agriculture

The debate over the “sustainability” of biotech crops
has permeated the local law of agricultural
management.  As the last issue of Agricultural
Management Committee Newsletter reported, the
“preemption” of local seed laws continues to
proliferate using model language developed by the
Biotechnology Industry Organization.

Michigan Adopts Statute Preempting  Local
Regulation of Genetically Modified Seeds

[Ed. Note: This item was contributed by Ronald
Redick.  See the February 2006 issue of
Agricultural Management Committee Newsletter
for A. Bryan Endres’ article summarizing laws of
other states adopting similar legislation.  Michigan
is the 15th U.S. state to pass a seed preemption
law, with California still considering a proposed
preemption bill.]

In response to the concerns of Michigan farmers that
local governments might adopt ordinances prohibiting
the use and planting of genetically modified seeds
(reacting to 3 California counties (Marin, Mendocino
and Trinity) that banned the use of  genetically modified
seeds), the Michigan Legislature amended the
“Michigan Seed Law” to preempt local regulation of
agricultural seeds and other plant seeds.  Michigan
Public Act 132 of 2006 (the “Act”), effective May 5,
2006.

The Act is intended primarily to prevent local units of
government from regulating or prohibiting the use and
planting of genetically modified seeds, but the
preemptive scope of the Act is actually broader,
providing that a local unit shall not:

[A]dopt, maintain, or enforce an ordinance that
prohibits or regulates the labeling, sale, storage,
transportation, distribution, use, or planting of
agricultural seeds, vegetable seeds, flower seeds,
turf grass seeds, or forest tree seeds.

The Act defines agricultural seeds, vegetable seeds,
flower seeds and forest tree seeds, as used in the
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above-quoted provision, as follows:

“Agricultural seed” means the seed of grass,
forage, cereal, fiber, oil plants and any other
seed commonly recognized within this state as
agricultural or field seed, lawn seed or mixtures
of those seeds.
“Vegetable seed” means the seed of those
crops which are grown in gardens or on truck
farms and that generally are known and sold
under the name of vegetable or herb seed in
this state.
“Flower seed” means the seed of those plants
usually grown for their blooms, ornamental
foliage or other ornamental parts and
commonly are known and sold under the name
of flower seed in this state.
“Forest tree seed” means the seeds of those
forest trees that are usually grown in nurseries
and forests in this state, and that are listed in
the rules under this Act.

An omission in the Act (perhaps unintended) is that it
does not define the term “turf grass seed,” and so it is
not entirely clear what the Legislature intended by the
use of this term.

The Act also states that it does not limit the authority of
a local government to regulate weeds defined as
“noxious” under existing state law.  The Act also
provides an exception to its preemptive effect.  A local
government may obtain approval from the State
Commission of Agriculture to adopt and enforce an
ordinance prescribing standards different from those
contained in or promulgated pursuant to the Michigan
Seed Law.  The exception requires the local
government to show that, in the absence of local
regulation:

Unreasonable adverse effects on the
environment or public heath will exist in the
local government; or
The regulated activity has or will result in the
violation of other existing state or federal law.

A request for commission approval of a local
ordinance must be submitted to the state Department

of Agriculture with a resolution specifying how the
required standards have been satisfied.  Following a
public meeting, the department must issue an opinion
on the local ordinance.  The commission must approve
or disapprove the ordinance within 30 days thereafter.

Santa Cruz Becomes Fourth California
County to Go “Non-GMO”

Santa Cruz County’s Board of Supervisors voted to
impose a moratorium on biotech crops.  California’s
North Coast now has four GM-free counties:  Marin,
Mendocino, Trinity and, as of June 21, 2006, Santa
Cruz.  In Sacramento, however, the GM-Free zone
movement may run aground.  California’s Senate is
considering a vote to approve for floor vote the
preemptive legislation prohibiting local governments
from establishing GM-free zones.

Vermont Governor Vetoes GM Liability Law

The “offensive” victory in Michigan for the biotech
seed industry was followed by a “defensive” victory for
biotech crops in Vermont, which has considered
several anti-biotech legislative proposals.  The
governor of Vermont vetoed a biotech-specific liability
law that industry opposed.  Vermont dairy farmers
cheered this in recognition of higher costs for animal
feed this law would impose upon Vermont’s prized
dairy industry.  Similar animal feeding interests were
instrumental in defeating the Sonoma County California
GM-Free Zone.

SECTION ON THE WEB

To learn more about the
ABA Section of Environment, Energy, and

Resources and its committees, visit:

www.abanet.org/environ/
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RECENT DEVELOPMENTS
CONCERNING TRADE IN

GENETICALLY MODIFIED ORGANISMS

Brett Grosko

Introduction

Two recent developments provide practitioners
guidance on the legal framework governing trade in
genetically modified organisms (GMOs).  First, in
February 2006 a World Trade Organization (WTO)
panel found in an interim report concerning GMOs
(referred to as “biotech products”) that the European
Communities (also known as the European Union
(EU)) had violated the WTO’s Sanitary and
Phytosanitary Agreement (SPS Agreement) by failing
to import certain biotech products.

Meanwhile, in March the Conference of the Parties to
the Cartagena Protocol on Biosafety to the Convention
on Biological Diversity (BSP) further spelled out what
information exporters will need to include in
documentation accompanying shipment of certain
GMOs (called “LMOs” under the BSP, for “living
modified organisms”).  The BSP allows nations that are
Parties to impose regulatory barriers to entry, based on
a “precautionary approach” to LMOs.

This article summarizes these two developments.

The WTO EU-Biotech Measures Affecting
the Approval and Marketing of Biotech
Products Case (EU-Biotech )

On May 13, 2003, the United States, Canada and
Argentina requested formal consultations with the EU
to resolve a dispute that had arisen between the parties
regarding certain biotech products, including transgenic
maize and cotton.  According to U.S. industry groups,
the manner in which the EU implemented its regulations
and a number of EU Member State bans had blocked
biotech imports, costing U.S. exporters $300 million a
year in the $5.5 billion global biotech market.  The
complaints challenged the EU’s implementation of
Directives 90/220 and 2001/18 regarding “the
deliberate release [of GMOs] into the environment”
and EU Regulation 258/97 concerning “novel foods

and novel food ingredients,” as well as the EU
Member State bans.  After the negotiations failed, on
Aug. 7, 2003, the complainants requested that the
WTO establish a dispute resolution panel.  The panel
held meetings with the parties on June 2-4, 2004 and
Feb. 21-22, 2005 and the parties completed briefing
March 2005.

After several delays, on Feb. 7, 2006, the WTO panel
issued its preliminary ruling.  The 1,050-page report
largely found for the complainants.1 On May 11, 2006,
the panel issued a final ruling to the parties, which is
reported to have largely confirmed the earlier findings.2

This article is based on the text of the interim ruling.

Specific Findings

The panel analyzed the EU’s policies under the SPS
Agreement, which applies in cases analyzing countries’
national rules protecting human health and the
environment from pest and food-borne risks.  The SPS
Agreement requires members to ensure that they apply
SPS measures “only to the extent necessary to protect
human, animal or plant life or health [, in a way that] is
based on scientific principles, and [is] not maintained
without scientific evidence.”  Countries must base their
measures on available scientific evidence evaluated
through a valid risk assessment.  Annex C of the SPS
Agreement also requires WTO members to ensure that
procedures are “undertaken and completed” without
“undue delay.”  The panel’s first major finding was that
the EU’s failure to import affected the operation and
application of the EU’s approval procedures and
resulted “in a failure to complete individual approval
procedures without undue delay.”  The panel therefore
found that the EU had indeed established a de facto
general moratorium on biotech approvals from June
1999 through August 2003.

Second, the panel analyzed the claim that the EU failed
to approve applications concerning 27 products for
which the EU had begun its approval procedures
(“product-specific moratoria”).  The panel found that
the product-specific moratoria also caused undue
delay with respect to 24 of the 27 products analyzed.
It therefore concluded that as to these products, the
EU had breached its SPS Agreement obligations
because they were inconsistent with Annex C.
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Third, the WTO found that the nine EU Member State
bans violated the SPS Agreement because the
countries took action without conducting a valid risk
assessment.  In making this finding, the panel made a
number of observations, three of which will be
mentioned here.  First, it observed that for each of the
products at issue, the EU’s relevant scientific
committee had evaluated potential health and
environmental risks prior to granting EU-wide
approval, and found no significant risk to be present.
For this reason, the panel considered that the states at
issue had sufficient scientific evidence to permit them to
conduct a risk assessment as required.  This conclusion
also led to the rejection of the EU’s argument that
Article 5.7 of the SPS Agreement allowed its member
states to put in place what the EU called “temporary”
bans.  Article 5.7 permits parties to “provisionally
adopt” a measure based on available information
where relevant scientific evidence is insufficient to
conduct a fully fledged risk assessment.

The panel also examined and rejected the contention
that the risk assessments undertaken by EU scientific
committees could provide reasonable support for a
prohibition of the biotech products at issue.

Finally, the panel considered whether, separate and
apart from the work done by the EU scientific
community, the EU had presented any risk assessment
that the Member States had taken into account that
could reasonably support their import prohibitions.
The panel noted that although some of the Member
States produced certain studies, they did not provide
anything that could qualify as an acceptable risk
assessment.  In light of this, the panel concluded that
each of the Member State bans violated the SPS
Agreement.

At the same time, the panel also made clear that it did
not address a number of issues, including:

(a)  Whether biotech products in general are safe
or not;

(b)  Whether the biotech products at issue in this
dispute are “like” their non-biotech
counterparts for the purposes of WTO law;

(c)  Whether the EU has a right to require the pre-
marketing approval of biotech products (the

complainants did not raise this issue); and
(d)  Whether the EU’s approval procedures, which

provide for a product-by-product assessment
requiring scientific consideration of various
potential risks, are themselves consistent with
the EU’s obligations under WTO law (the
complainants did not raise this issue, either).

In sum, the panel confined itself to analyzing only the
issues it thought necessary for disposition of the case—
in essence, whether the moratoria existed, whether the
manner in which the EU implemented the moratoria
caused “undue delay,” and whether the EU had
adduced sufficient scientific evidence to support the
Member State bans.

The BSP Parties’ Decision Regarding the
Handling, Transport, Packaging and
Identification of Living Modified Organisms
Intended for Direct Use as Food or Feed, or
for Processing (LMO-FFPs)

In a separate development, the Parties to the BSP held
their third meeting in Curitiba, Brazil, from March 13-
17, 2006 (Third Meeting of the Parties or MOP-3).
The BSP was adopted in January 2000, and seeks to
protect biological diversity from the potential risks
posed by LMOs. The agreement entered into force in
September 2003, establishing an advance informed
agreement procedure to provide importing nations with
the information necessary to make informed decisions
before agreeing to permit entry of LMOs destined for
direct introduction into the environment (primarily
seeds at this  stage).3  The BSP permits parties to act
based on the precautionary approach when
considering whether to import such seeds.  It also
establishes a Biosafety Clearing-House to facilitate the
exchange of information on seeds and the other
regulated category of LMOs—LMO-FFPs—to assist
countries in their implementation efforts.

MOP-3 considered a number of issues and adopted
18 decisions.  These decisions notably included one
concerning the requirements for the handling, transport,
packaging and identification of LMO-FFPs, which this
article will refer to as the “Curitiba Rules.”  These
rules, which were still in draft at the time this article
was published, request that, where the identity of the
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LMO is known, Parties take measures to ensure that
documentation accompanying LMO-FFPs clearly state
that the shipment “contains” LMO-FFPs.  They also
request that parties list with their shipment a contact
point and a general reference to the Biosafety
Clearinghouse.4

Where the identity of the LMO is not known, on the
other hand, the Curitiba Rules still allow that the
documentation merely state the shipment “may contain”
one or more LMO-FFPs.  While this paragraph also
appears to imply that the exporting Party should
require the listing of each such event along with a
contact point and a reference to the Biosafety
Clearinghouse, it is somewhat ambiguous on this point
(i.e., how does an exporting party know whether to list
an event that is not reasonably “known”?).  The
Curitiba Rules also acknowledge that the phrase “may
contain” does not require a listing of LMOs of species
other than those that make up the shipment.  This
requirement does not apply to shipments between
Parties and non-Parties or to shipments of seeds.

MOP-3 also decided to review and assess the
experience gained under the “may contain”
documentation regime at future meetings with a view to
considering whether to require that documentation
accompanying food and feed shipments clearly state
that the shipment “contains” LMOs.

Conclusion

Depending in part on whether the WTO decision is
appealed and, if so, whether it is upheld by the WTO
Appellate Body, the WTO EU-Biotech and BSP
MOP-3 decisions will likely influence Parties’
implementation of their BSP obligations.  The issue of
trade in GMOs will remain an important one for
developing countries, European Union nations, and
E.U.-U.S. relations alike.

Endnotes:

1.  The preliminary ruling is available on the internet
and its substance has been commented upon in
newspapers worldwide, by the U.S. Secretary of
Agriculture and U.S. Trade Representative, and on
several U.S. government websites. See USDA

Statement: US Trade Representative Rob Portman
and U.S. Agriculture Secretary Mike Johanns on
Agricultural Biotechnology and the WTO, Feb. 7,
2006, available at www.usda.gov/wps/portal/!ut/p/
_s.7_0_A/7_0_1OB/.cmd/ad/.ar/sa.retrievecontent
/.c/6_2_1UH/.ce/7_2_5JM/.p/5_2_4TQ/_th/J_2_9D/
_s.7_0_A/7_0_1OB?PC_7_2_5JM_contentid=2006
%2F02%2F0040.xml&PC_7_2_5JM_parentnav=LATEST_
RELEASES&PC_7_2_5JM_navid=NEWS_RELE
ASE; WTO Upholds U.S. Challenge to European
Ban on Biotech Food, Feb. 8, 2006, available at
http://usinfo.state.gov/ei?Archive/2006/Feb/08-
779825.html; Bradley S. Klapper, WTO Faults EU
for Blocking Modified Food, May 11, 2006, avail-
able at www. washingtonpost.com/wp-dyn/content/
article /2006/02/07 /AR2006020701184.html; Rich-
ard Waddington, WTO confirms ruling against EU
GMO moratorium, May 11, 2006, available at http:/
/today.reuters.com/business /newsArticle.aspx?type
=ousiv&storyID= 2006-05-11T154500Z_01_
L10105775_RTRIDST_0_BUSINESSPRO-
TRADE-WTO-GMOS-DC.XML; EU to hold firm
on modified seeds despite WTO, May 11, 2006,
available at www.iht.com/bin /print_ipub.pp?file_/
articles/2006/05/11/business. wto/php.  The discussion
here concerning EU-Biotech is based purely on the
version available on the internet. For a copy of the
panel’s interim report, see www.foei.org /media/2006/
WTO _report_ descriptive.pdf and www.foei.org/
media/2006/WTO_report_findings.pdf.  All Web sites
last visited June 8, 2006.
2.  The EU-Biotech WTO panel has communicated to
the parties that, in view of the report’s unprecedented
length and complexity, it will complete the translation
and circulate the final report to all WTO members by
the end of September 2006.
3.  Because seeds are the main category of LMOs
intentionally introduced into the environment (microbes
and animals are generally used in confinement) the
reference to “seeds” here refers to all LMOs
intentionally introduced into the environment.
4. See CBD Secretariat, Clearing-House
Mechanism, available at www.biodiv.org/chm/
default.aspx (last visited July 9, 2006).

Brett Grosko is an attorney-advisor at the
National Oceanic and Atmospheric Administration
(NOAA) Office of General Counsel, and a former
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judicial law clerk at the U.S. Court of International
Trade.  The views expressed here are solely the
author’s and do not reflect those of NOAA, the
Department of Commerce or any other agency.

CERTIFYING SUSTAINABLE SOY

Jane Earley

The Roundtable on Responsible Soy (Soy Roundtable)
is quietly emerging in the Brazilian countryside as an
alternative to the endless debate about whether
biotechnology and crops produced from it are
environmentally beneficial.  Producers from several
countries, multinational companies, social organizations
and financing institutions are engaged in a process
designed to achieve global consensus on international
standards for sustainably grown soy.  Their results will
be important to the global soy value chain for biofuels
as well as for food and feed uses.

The first meeting of the Roundtable on Responsible
Soy was held in March 2005.  The second plenary
meeting is scheduled for summer 2006 (Aug. 31
through Sept. 2 in Asuncion, Paraguay).  A technical
workshop attended by 60 people was convened in
April 2006.  (See Roundtable Web site at
www.responsiblesoy.org.)

The Soy Roundtable is a multi-stakeholder project
with multiple sponsors and participants from all parts of
the soy value chain; producers, processors and retail
consumers, and also public sector participants and
non-governmental organizations.  The World Wildlife
Fund, one of the founding members of the Soy
Roundtable, has sponsored a number of commodity
certification processes resulting in sustainable
production standards, such as the Forest Stewardship
Council and the Marine Stewardship Council, and the
Roundtable for Sustainable Palm Oil.  Other sponsors
of the Soy Roundtable include Unilever, Grupo Andre
Maggi, ABN-AMRO, the International Finance
Corporation and the Swiss State Secretariat for
Economic Affairs.

The Roundtable on Responsible Soy is modeled on the
Roundtable for Sustainable Palm Oil (RSPO), which
has recently generated principles and criteria for
sustainably grown palm oil.  Its mission is to promote
the growth and use of sustainable palm oil through co-
operation within the supply chain and open dialogue
between its stakeholders.  After a two-year
stakeholder consultation process, the RSPO (see
www.sustainable-palmoil.org) was formally established
in April 2004 as an association.  It is now in the
process of creating additional consensual, global
indicators and standards for sustainable palm oil
production and is engaged with its members in refining
and reviewing aspects of implementation.  The RSPO
is working with its members on a number of projects to
develop solutions to practical problems relating to palm
oil plantation establishment and management,
procurement, trade and logistics.  It has also produced
a guidance document, or workbook, for members.

The Roundtable for Responsible Soy has similar
ambitions.  However, it has had to come to grips with
the biotechnology issue in soy in ways that have not
been necessary for palm oil, where the technology is
not yet well-established or a barrier to trade.  The Soy
Roundtable’s organizers explicitly recognized that the
process cannot proceed unless it is “technology
neutral.”  The same approach has also been adopted in
Roundtables working on sustainably grown cotton and
sugar.

Although the biotechnology issue furnished the subtext
for some of the negotiations that took place in the first
Soy Roundtable meeting in 2005, participants explicitly
recognized as a common basis for the Roundtable that
it must include the entire value chain in order to be
credible.  They adopted the following statements as
evidence of this intention:

“It is essential that all stakeholders participate
in the process, regardless of whether they
grow, sell or consume organic, conventional or
genetically modified soy.”
“The Round Table process will not promote
the production, processing or trading of either
genetically modified or non-genetically
modified soy.”
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The technological neutrality of the forum was
maintained in the recent technical workshop in April,
which was organized as a science-based forum to
identify the key environmental and social impacts of
soy production.  The workshop identified as key
environmental impacts:

Habitat conversion and biodiversity loss
Soil degradation and erosion
Contamination and health effects of
agrochemicals on man and environment
Qualitative and quantitative hydrological
changes, and
Infrastructure.

The workshop identified as key social impacts:

Workers’ rights (violations of ILO standards)
Loss of livelihoods for small scale land use
systems
Migration (rural to urban areas and rural to
forest ecosystems), and
Land rights conflicts (illegal acquisition, land
use rights violations and indigenous land rights)

Like the Palm Oil Roundtable, the Soy Roundtable
is expected to proceed in a multistakeholder process
to refine and articulate the best environmental, social
and economic management practices for soy
production.  Given the environmental concerns
relating to soy production, these will need to address
the site of the production (e.g., possible illegal land
conversion), the manner of production (measures to
prevent soil erosion, use of crop rotation where
required, water use and responsible application of
chemicals, and other attributes of management
(management plans, including for biodiversity
retention).  Organizers also hope that the process
will result in stakeholder agreement on a set of
indicators for the priority key environmental and
social impacts, and that these can be used as
performance goals.

Sustainable soy and palm oil standards and
certification are seen as critical by many of the
stakeholders involved in these processes not only to
maintain the integrity of the supply chains for both

products in major markets, but also to enable
certification of biofuels derived from them.  The
current and anticipated momentum of the transport
biofuels market is expected to lead to greatly
increased production of biofuels feedstocks in many
countries where biodiversity and fragile ecosystems
are at risk.  Increased production of commodity
feedstocks, which include corn, wheat, canola, sugar
and soy, is expected to deliver environmental
benefits and to enhance energy security, but it will
also come at an environmental price.  This price can
be minimized if best management practices are
observed for these crops where they are grown.

The sustainability footprint of the current generation
of biofuels crops will be most important in areas with
high conservation value lands, such as tropical
producers of sugar and soy, and those with large
amounts of acreage available for biofuels crops.
Countries without large natural resource bases are
looking to imports of biofuels for their transport and
power generation needs, and many countries would
prefer to import those that are certified as
sustainably produced.  The European Union is in the
process of reviewing its Biofuels Directive in light of
concerns that biofuels be produced sustainably, and
the government of the Netherlands has recently
enacted legislation requiring such certification.

While the Soy Roundtable does not yet provide a
way for producers to obtain such certification, it will
hopefully continue to make progress toward these
goals.  Its technology neutral focus may therefore
provide a viable alternative to the biotechnology
debate, and increased market access for sustainably
produced soy.  For producers and consumers alike,
this presents both new opportunities and new
challenges.

Jane Earley is director of the Center for
Conservation Innovation with the World Wildlife
Fund in Washington, D.C.  She can be reached at
jane.earley@wwfus.org.



11

U.S. SOYBEAN PRODUCTION IS MORE
SUSTAINABLE THAN EVER BEFORE

Kimball Nill

For many years, the American Soybean Association
(ASA) has worked—often in conjunction with the
U.S. Department of Agriculture (USDA)—to help
U.S. farmers grow soybeans via production
methods that are more ecologically sustainable (i.e.,
able to be done without net loss of topsoil or of soil
fertility; and using the least feasible amount of fuel).
Toward that end, ASA and USDA published a book
for U.S. soybean farmers in 1998 entitled Soybean
Management & the Land:  a Best Management
Practices Handbook for Growers.  Among other
farming practices, that handbook promoted
adoption of conservation tillage practices (e.g., “no
tillage” or “low tillage”) in which plowing/mechanical
cultivation for weed control is replaced by use of
herbicides in whole or in part.1

It had been possible for some U.S. farmers (e.g.,
living in certain latitudes, on farms of some soil
types) to adopt conservation tillage practices prior
to the 1996 introduction of biotech herbicide-
resistant soybeans.  Before 1998, however, when a
large amount of Roundup Ready® biotech soybean
seed first became available for planting, U.S.
adoption of conservation tillage had essentially hit a
plateau.  The arrival of the biotech soybean made
wider use of conservation tillage possible, and
conservation tillage adoption rates soared.

A 2001 study conducted by ASA found that a
majority of U.S. soybean farmers had adopted
conservation tillage practices since the introduction
of biotechnology-derived herbicide-resistant
soybeans specifically due to the fact that the biotech
herbicide-resistant soybean varieties had made it
more feasible.  During that time period, use of
conservation tillage in soybean fields approximately
doubled—so by 2001, 49 percent of total
U.S. soybean hectares were no-till and an additional
33 percent of total U.S. soybean acres were low-
till. 2 Subsequent to that 2001 study, the fractions of
U.S. soybean hectares utilizing both conservation

tillage methods and biotechnology varieties have
continued to increase.

Moreover, the post-1996 no-till soybean acres had
a new feature that had generally not been previously
seen, which was planting of the soybeans too close
together to be able to ever get a mechanical
cultivator between the rows.  U.S. farmers did this,
because on the biotech soybeans they knew that for
the first time ever, their weed control would be
reliable enough to not have to ever fall-back on
usage of mechanical cultivation.  Previous “no till”
production practices always held risk that inclement
weather could lead to a “weed escape” which would
necessitate use of mechanical cultivation between the
soybean rows to control “escaped” weeds.  During
America’s severe drought of 2003, these narrow-
row no-till soybeans conserved enough topsoil
moisture (because the topsoil was shaded between
rows) to still yield a crop, when conventionally tilled
soybeans  in adjacent fields suffered total crop
failure.  Therefore, the best available agricultural
management practices have been improved via
biotechnology-derived crops, and will almost
certainly improve even more in the future.

A research study at Michigan State University
showed that “no tillage” methods of crop production
reduce modern agriculture’s impact on global
warming by approximately 88 percent.3  The rate of
global warming (i.e., the postulated increase in the
Earth’s average temperature resulting from activities
of mankind) would tend to be increased by activities
that place more carbon dioxide (a “greenhouse gas”)
in the atmosphere.  However, the adoption or
increased utilization of “no tillage” and “low tillage”
methods of crop production—which is facilitated by
the new herbicide-tolerant biotech crops—removes
net carbon dioxide from the atmosphere by
sequestering it into the soil of cropland.  As more of
that carbon is added to the topsoil each year, the
cropland is able to absorb increasing amounts of
rainfall, with a concomitant reduction in runoff. 4

Background

Modern agriculture accomplishes control of weeds
either through mechanical cultivation or via the
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application of herbicides.  Weed pressure will vary
by location, but the maize and soybean farmers who
use only mechanical cultivation (e.g., “organic”
farmers in America) have to cultivate their fields as
many as fourteen times per growing season.5  By
contrast, the “no tillage” and “low tillage” crop
production methods utilize one, and 2-4 cultivation
passes-over-field respectively; which decreases soil
erosion (due to wind and water) by 90 percent or
more.

When a farmer switches from intensive mechanical
cultivation to “no tillage” or “low tillage” crop
production, the population of earthworms
subsequently increases in direct proportion to the
amount by which mechanical cultivation is avoided.
As mentioned above, that same switch in crop
production methods also helps remove carbon
dioxide from the Earth’s atmosphere, because
avoidance of over-cultivation allows the natural fungi
that grow on plant roots to produce glomalin, a
protein that sequesters carbon taken in by plants and
keeps it within the soil.  Glomalin also helps to
improve the fertility of soil by acting as the sort of
“glue” to cause soil particles to properly clump
together; for subsurface spaces to be created which
allow water, oxygen and plant roots to permeate the
soil.  Glomalin is one of the primary differences
between fertile cropland soil and lifeless desert sand.

Another result of the switch to “no till” or “low till” is
a reduction in soil compaction, a process in which
the soil particles were compressed together.  That is
both because heavy tillage equipment is no longer
driven over the “no till” field, and because the large
topsoil particles are no longer ground-down to
smaller size via cultivation/abrasion.  Again, this
benefit of conservation tillage results in the relevant
field absorbing more rainfall, with little or no runoff.

The Convention on Biological Diversity’s mandate to
pursue conservation and sustainable use of biological
diversity would be well-served by parties to that
convention making use of no-till —and using biotech
crops where their use is best suited to achieve
conservation goals.  The United Kingdom is
conducting a review of the role that no-till could play
in conserving soil and water—but given barriers to

entry to biotech crops in the EU (e.g., no planting
approval has been granted for any herbicide-
resistant soybean to date), there is little hope at
present for a balanced approach to sustainable
agriculture.

While the Soy Roundtable referenced by Ms. Earley
has a “technology neutral” stance, there are other
efforts at certifying soybean production in Brazil
which would bar the use of biotech soybeans.  The
“Basel Criteria” earlier emerged from Brazil with
input from various environmental groups, including
WWF, and those are now being used to ship
soybeans to Europe that are certified sustainable
(and only “NonGMO” soybeans may be used).  For
U.S. growers, there is no certification of the
sustainability available as a commercial standard, but
scientific studies have shown that the U.S. approach
ensures a more sustainable approach by allowing
growers to choose that soybean which facilitates
more sustainable crop production practices in their
local environment.

The Basel Criteria require: (1) protection of
“Conservation Value Areas” including compensation
for conversions that occurred between 1995 and
2004, (2) soil and water quality by introducing
better management practices (but no use of biotech
crops), (3) minimum social standards (e.g., a living
wages, no child or slave labor)(4) traceability and
independent control throughout the supply chain.
See, Producer Group Toolkit, Summary (Aug. 25,
2004) available at www.proforest.net/objects/
publications/basel-criteria-august-04.pdf (site visited
July 2, 2006).  With annual soy production
worldwide exceeding 210 million tons in 2005
(annual EU animal feed needs are over 25 million
tons (2002 to present)), the Basel Criteria serve a
narrow market need—but limiting the growers’
choices for best management practice can lead to
adverse impacts to the Brazilian environment.

Future

For the first time in the history of agriculture, farmers
on a broad scale (i.e., millions of hectares) are
actually increasing the amount of topsoil in their
fields during a given growing season.  This has long
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been a dream of agriculturalists, but its actual
adoption on a broad scale required the arrival of the
biotechnology-derived herbicide-resistant soybean
(also analogous biotechnology-derived maize and
cotton, which is grown in a given field during the
out-rotation year).

Kimball Nill is Technical Issues director with the
U.S. Soybean Export Council St. Louis, Missouri.
He can be reached at knill@ussoyexports.org.

Endnotes:

1. American Soybean Association (ASA) and
U.S. Department of Agriculture (USDA Soybean
Management & the Land:  a Best Management
Practices Handbook for Growers (1998)).
2. ASA Study Confirms Environmental Benefits
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SUSTAINABLE RAINFOREST:
PRECIOUS RESOURCES

FOR TOMORROW

Donald Melancon

Since the mid-1960s, Brazil has had a “Forest
Code” designed to promote sustainable use of its
rainforest.  The code stipulated that at least
20 percent of any property area covered by forest
should be kept as forest, thus allowing the owner to
clear-cut up to 80 percent of its area.  In the
Amazon region, the code went further, designating
50 percent of property in areas covered by native
forest as legal reserves.  This undertaking was
intended to protect the forest from being clear-cut
while allowing sustainable forestry to continue within
property boundaries.  However, the lack of law
enforcement frequently led to deforestation beyond
these limits.

After record deforestation in 1995, when 29,000
km2 of Amazon rainforest was destroyed in a single
year, the Brazilian government used a Presidential
Transitory Act to strengthen the Forest Code.  This
raised the legal reserve area for the Amazon region
from 50 percent to 80 percent of the property in an
attempt to stop the devastation of the rainforest.
Increasing the legal reserve area has lowered the
annual deforestation average to 17,000 km2.

Revision of the Brazilian Forest Code is helping to
curb the legal disappearance of the Amazon
rainforest, but it is not a countermeasure to illegal
practices, which remains at the heart of the
deforestation problem.  Enter the Law on Crimes
Against the Environment Act, which has restructured
the crimes and punishments provided under Brazilian
environmental legislation.  Under the act, respondent
or co-respondent companies to an environmental
infraction can be penalized, even dissolved, if
created or used to facilitate or conceal a crime
against the environment.  On the other hand,
punishment can be annulled if reparation of the
environmental damage can be proven. With fines
ranging from R$50 (Brazilian Reals) to R$50 million
and up to four years imprisonment, there is a great
amount of discretion left to the courts.
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Brazil’s penal courts are not the only forums where
one might be confronted with the topic of
deforestation.  In an effort to combine efforts, the
federal government has held the final round of public
consultations for its Sustainable Amazonia Plan
(PAS).  PAS is a strategic development plan for
Brazil’s Amazon region, established by an agreement
between the federal, state and local governments,
the business sector and civil society.  The struggle to
protect one of the world’s last great unknowns has
extraordinarily broad support.  Numerous groups,
both public and private, national and international,
are playing active roles in attempting to pull back the
reins on the logging industry.  One of the PAS
objectives is to implement a development model
based on valorizing the potential natural and socio-
cultural heritage of the region in an effort to render
dynamic economic activities feasible, while
promoting the sustainable use of natural resources
and maintaining an ecological balance.  PAS’s
interest in sustainable use of natural resources
revolves mainly around the logging industry.

Commercial logging is the single largest factor in the
Amazon region, accounting for numerous species
extinctions and loss of unique ecosystems.
However, the logging of timber of commercial value
will begin to be accounted for through a system
developed by a partnership between the National
Space Research Institute, an agency based in Sno
Paulo responsible for yearly calculations of
deforestation in the Amazon, and the Institute of
Man and the Environment of Amazonia.  A system is
almost ready that will monitor “selective logging” of
the Amazon forest, a type of logging in which only
commercially valuable trees are felled and for which
the federal government had no volume statistics to
date.

The Ministry of the Environment has promised a
mere R$1.4 million to put the project into practice. 
Current deforestation monitoring systems for the
Amazon are not programmed to capture this type of
logging.  Selective logging does not open large
clearings and maintains the forest canopy, as seen by
satellites from above, almost intact.  What can be
perceived visually is a thinning of the forest.  The

ministry hopes to use the system to monitor public
and private forest logging concessions.

This new monitoring system is needed now more
than ever.  In October 2005, the Carnegie Institute
in Washington published a study which suggested
that selective logging’s contribution to deforestation
has increased from 60 percent to 123 percent
between 1999 and 2002.  It is uncertain whether the
new monitoring system will be able to address the
situation caused by selective logging.  Hopefully,
adequate resources will be provided to keep
commercial loggers from staying “one step ahead” of
law enforcement.

It is good to know that efforts are being made to
retain the world’s largest rainforest, but the statistics
are still mind boggling.  Today more than 20 percent
of the Amazon rainforest has been destroyed and is
gone forever.  More than half of the world’s
rainforests have been destroyed by fire and logging
in the last 50 years.  Over 200,000 acres are burned
every day around the world, or over 150 acres
every minute.  At this current rate of destruction,
there are estimates that the last remaining rainforests
could be destroyed in less than 40 years.  Despite
the widespread concern, and the efforts discussed
earlier in this article (the Forest Code, selective
logging and the new accounting system), no real dent
has been made in the problem—and presumably
stronger or different measures are needed to stop
the destruction.

Donald Melancon is of counsel to Delta Law
Group, LLC, in New Orleans, Louisiana.  His
areas of concentration are transnational business
practice and environmental law.  He may be
reached at donmelancon@gmail.com.
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the market (approximately 1,000 substances).
Since then, about half those substances have been
withdrawn from the market, largely for commercial
reasons.  Progress on the review has been slow;  it
took almost 15 years to assess the first priority list of
90 active substances.  There are still a large number
of active substances that need to be assessed before
the 2008 deadline for completing the review.  The
review procedures have been streamlined, which is
expected to mean that the much delayed program
should now produce quicker results.

The key weakness in the current regime is that it
focuses on the initial marketing and end of life stages
of pesticides and does not adequately control their
use.  Consequently, the policies and initiatives
introduced in some Member States to control the
use of pesticides are not co-ordinated.  Also, there
has been a lack of indicators for monitoring the use
of pesticides and the effects of such use on human
health and the environment.

The European Union’s Second Call for
Action

The EU adopted the Sixth Community Environment
Action Programme (6EAP) on July 22, 2002.3  The
6EAP sets out a framework for the EU’s
environmental policy up until July 2012 and includes
the EU’s environmental objectives and priority areas
for actions.

Achieving a more sustainable use of pesticides is one
of the EU’s objectives and policy areas for action in
the 6EAP.  In particular, the EU is to review the
effectiveness of the current legal framework on
pesticides in order to ensure a high level of
protection and prepare a Thematic Strategy on the
sustainable use of pesticides.

The 6EAP includes the following five objectives for
the Thematic Strategy:

(a) minimizing the hazards and risks to health
and environment from the use of pesticides;

(b)  improved controls on the use and
distribution of pesticides;

(c )  reducing the levels of harmful active
substances including through substituting the
most dangerous with safer, including non-
chemical, alternatives;

(d) encouraging the use of low input or
pesticide-free cultivation among others
through raising users’ awareness, promoting
the use of codes of good practices and
promoting consideration of the possible
application of financial instruments;

(e) a transparent system for reporting and
monitoring progress made in fulfilling the
objectives of the strategy including the
development of suitable indicators.

The European Commission’s Proposal
for the Thematic Strategy

On July 1, 2002, the Commission issued a
Communication to the EU entitled “Towards a
Thematic Strategy on the Sustainable Use of
Pesticides.”  The purpose of the Communication
was to launch a public debate on the proposed
contents of the Thematic Strategy.

In its Communication, the Commission outlined
various possible measures to achieve the five
objectives set out in 6EAP.  Notably, the
Commission did not propose an EU-wide scheme of
levies on pesticides or propose specific pesticide use
reduction targets.

The Commission consulted stakeholders and invited
the EU and all interested parties to comment on its
proposals.

The EU’s Response

In January 2003, the EU Committee on the
Environment, Public Health and Consumer Policy
issued a report and a motion for a European
Parliament resolution.  In its report, the Committee
regretted the Commission’s “lack of ambition” and
emphasized the need for urgent and mandatory
action on pesticide use reduction.  The Committee
called for clear goals and timetables for each
Member State, stressing that the EU cannot afford
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further delay, and in particular called for a
50 percent cut in pesticide use within 10 years as an
“overall and indicative” target.  Also, the Committee
urged the Commission to develop a regulatory
framework for taxes and/or other levies on
pesticides, with the revenues raised to be used to
support other policy measures, and asked that the
scope of the Thematic Strategy be extended to non-
agricultural pesticides.

In March 2003, the European Parliament adopted a
resolution on the Commission’s Communication
based on the Committee’s proposed resolution.
However, the European Parliament removed from
the resolution the Committee’s proposed “overall
and indicative” target of a 50 percent cut in pesticide
use within 10 years.  Also, the European Parliament
did not adopt the Committee’s call for a regulatory
framework for taxes and/or other levies on
pesticides to be introduced.

The next significant stage in the process occurred in
April 2006, when the environment directorate of the
Commission circulated a draft proposal for a
directive on the sustainable use of pesticides for
review within the Commission.  A new directive was
proposed as it will be needed to implement the parts
of the Thematic Strategy that cannot be integrated
into existing legislation or policies.

A Thematic Strategy on the Sustainable
Use of Pesticides

On July 12, 2006, the European Commission
adopted its Thematic Strategy on the Sustainable
Use of Pesticides.  The overall objective of the
Thematic Strategy is to reduce the impact of
pesticides on human health and the environment, and
it includes a number of specific measures that will
either be implemented through existing EU laws or
policy or, if that is not feasible, will be proposed as
new legislation.  On the same day that it adopted the
Thematic Strategy, the Commission also published
its proposal for a new Framework Directive on the
sustainable use of pesticides and a draft Regulation
that will revise the EU’s pesticide approval regime.

Measures That Can Be Integrated into
Existing EU Law and Policy

The Thematic Strategy sets out the changes to
existing EU laws and policy that will be made in
order to further the objectives of the strategy.  In
particular, there will be an overhaul of the EU’s
pesticide approval regime (Council Directive 91/
414/EEC), a reinforcement of monitoring programs
on pesticide residues in food and feed, improved
monitoring of pesticide concentrations in the
environment, further research on pesticides and
alternatives to chemical pest control, and an
invitation to Member States to apply normal VAT
rates to pesticides in order to reduce the incentive
for illegal cross-border exchanges of non-authorised
pesticides due to price differentials.4

The Commission’s Proposal for a
Framework Directive on the Sustainable
Use of Pesticides

The draft directive issued by the Commission on
July 12, 2006 is a watered down version of the
environment directorate’s draft directive that was
circulated within the Commission in April 2006.

The Commission’s draft directive includes the
following new measures:

1. Member States will be required to adopt
national action plans (NAPs) to set up
targets, measures and timetables to reduce
risks, including hazards, and dependence on
pesticides.  These plans must be prepared
within three years of the directive coming
into force.  Member States must give the
public early and effective opportunities to
participate in the preparation of NAPs.

Although the environment directorate had
included an Annex to its version of the draft
directive which detailed the elements that
have to be addressed in NAPs, the Annex
has now been dropped.

2. Member States must create a system of
training professional pesticide users,
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distributors and advisers in order to ensure
that they are fully aware of the risks
associated with the use of pesticides and
establish a system of certificates to prove
attendance at training sessions.  Member
States will also need to ensure that pesticide
application equipment in professional use is
inspected regularly and at least once within
five years of the directive coming into force.

The environment directorate had proposed
that the draft directive require Member
States to take all appropriate measures to
ensure that pesticide application equipment
is only placed on the market if it does not
endanger the health or safety of persons or
the environment and it specified the essential
requirements that new pesticide application
equipment must meet.  That requirement has
not been included in the draft directive.
Instead, the Thematic Strategy indicates
that, by 2008, the Commission is to adopt a
proposal on essential requirements for new
pesticide application equipment that is
placed on the market.

3. Aerial spraying of pesticides will be banned.
However, derogations may be granted
where aerial spraying has health and
environmental benefits compared to other
spraying methods or where there are no
viable alternatives.

4. Specific measures to protect the aquatic
environment must be introduced, including a
requirement on Member States to establish
pesticide pollution reduction programs in
their River Basin Management Plans
(prepared under the Water Framework
Directive).  These plans must include
mandatory buffer strips or the use of special
equipment to reduce spray drift.

5. Member States must designate areas where
the use of pesticides is to be “strongly
reduced” or banned (e.g., playgrounds and
special conservation areas).

6. Member States must adopt measures to
ensure that the handling and storage of
pesticides and their packaging and remnants
does not endanger the health or safety of
humans and the environment.  The
environment directorate’s proposal that
Member States should be required to
establish national quantitative targets for the
collection of packaging and obsolete
pesticides has been dropped.

7. Member States must take all necessary
measures to promote low pesticide-input
farming.  Low pesticide-input farming will be
promoted through the implementation by
Member States of several measures and
initiatives that are available under the
Common Agriculture Policy.  Community-
wide standards of IPM will be developed
and become mandatory as from 2014.

8. The Commission will develop harmonized
risk indicators, which would be made
binding for all Member States for regular
reporting, and establish a system of
information exchange at Community level in
order to continuously develop and update
appropriate guidance and best practices.

The draft directive will now be referred to the
European Parliament and then the Council under the
EU’s co-decision procedures and amendments may
be made during that process.  It is expected that it
will be at least a year before the directive is formally
adopted.  The draft directive indicates that Member
States may be required to transpose the directive
within two years of its coming into force, although it
is not clear when it would come into force.

The Commission’s Proposed Overhaul of
the EU’s Pesticide Approval Regime

The Commission has proposed a draft Regulation,
which will revise Council Directive 91/414/EEC.
The draft Regulation includes measures to streamline
and simplify the current authorization procedures for
pesticides.  In particular, the time-span for the
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approval of active substances would be shortened
and after authorizations have been renewed once
after the first 10-year period, they would not need to
be renewed again.  It is proposed that the EU will
be divided into 3 zones with similar climatic and
ecological features, and pesticides authorized by a
Member State in one zone will automatically be
cleared for use in other Member States in that zone.

The draft Regulation promotes comparative
assessment and substitution of the more dangerous
pesticides with other safer alternatives (“the
substitution principle”).  Also, the draft Regulation
introduces a new rule prohibiting the duplication of
tests on vertebrate animals, in order to reduce
animal testing and improve animal welfare.

The draft Regulation will be submitted to the Council
and the European Parliament for adoption.  The
Commission expects that the Regulation will come
into force in 2008, when the current review of all
existing active substances on the market should have
been completed.

What Is Missing from the Thematic
Strategy

Two particularly contentious measures were
proposed during the Commission’s consultation on
the proposed Thematic Strategy.  Neither of those
two measures were included in the Thematic
Strategy, but the Commission has indicated that they
could be examined again at a later stage.  The first
was the inclusion of quantitative use reduction
targets and the second was the establishment of a
system of taxes/levies to influence pesticide use.

In the Thematic Strategy, the Commission stated that
no legally binding quantitative use reduction targets
were proposed because there is currently no
evidence that proves a direct link between the
reduction in the quantity of pesticides used and the
risks involved.  Also, there is inadequate information
on the baseline consumption of pesticides.  With
respect to pesticide taxes/levies, the Commission
considered that for scientific and administrative
reasons it would be virtually impossible to devise an

efficient and manageable system of taxes/levies that
would reflect adverse effects of individual pesticides,
particularly as the externalities of individual
pesticides are extremely difficult to assess.

Also, the Thematic Strategy does not currently
cover biocides.  The Commission has indicated that
the scope of the Thematic Strategy may be
expanded in 2007 to include biocides.

Conclusion

The need to review the use of pesticides in Europe
has been on the Commission’s agenda since 1993.
After years of study and consultation on future
strategies for the use of pesticides in Europe, the
Commission finally adopted its Thematic Strategy on
the Sustainable Use of Pesticides on July 12, 2006.
Alongside the Thematic Strategy, the Commission
published its proposal for a new Framework
Directive on the sustainable use of pesticides and a
draft Regulation that will revise the EU’s pesticide
approval regime.

The Thematic Strategy includes measures that will
be implemented either through existing law and
policy or through new legislation.  The Commission’s
proposal for a new Framework Directive includes a
requirement on Member States to adopt national
action plans, to establish a system of training
professional pesticide users, distributors and
advisers, to introduce specific measures to protect
the aquatic environment, to designate areas where
pesticide use is to be strongly reduced or banned, to
adopt measures regarding the handling and storage
of pesticides, and to promote low pesticide-input
farming.  In addition, it is proposed that aerial
spraying of pesticides is to be banned, although
derogations may be granted.  The draft Regulation
that the Council has proposed in order to revise the
EU’s pesticide approval regime promotes the
substitution principle and includes measures to
streamline the current authorization procedures for
pesticides.

Notably, the Thematic Strategy does not include an
EU-wide scheme of taxes/levies on pesticides or
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propose specific pesticide use reduction targets.
However, the Commission has indicated that these
two measures could be examined again at a later
stage.

It is clear that the Thematic Strategy will lead to
further restrictions on the use of pesticides in the EU.
Also, the overall use of pesticides in the EU is likely
to fall over time as a result of the encouragement of
low pesticide-input farming and restrictions on the
use of pesticides in sensitive areas.  The Commission
has concluded that the net expected overall impact
of the measures in the Thematic Strategy is “clearly
positive.”  However, for some manufacturers of
active substances that are used within pesticides and
of the pesticides themselves, these proposals may
result in reduced sales and possibly even job losses
and a reduction in turnover.  Therefore, these
proposals signal the need for manufacturers to
review the substances and products that they
produce particularly in light of the emphasis on the
substitution principle.  For farmers, there will be
more stringent controls on their use of pesticides and
additional costs associated with training and the
certification and maintenance of application
equipment.  However, it is anticipated that there will
be cost savings for farmers due to more efficient and
reduced pesticide use, and new market
opportunities for training, maintenance and certifying
firms.  For the general public, it is expected that
further controls on the use of pesticides will have
major benefits for the environment and human
health.  However, it may be some time before these
benefits are realized.  Exactly how long will depend
on when the measures in the Thematic Strategy are
actually introduced and how well they are enforced.

Endnotes:

1. Pesticides include all substances or products that
kill unwanted or harmful organisms (pests).  Plant
Protection Products include not only pesticides but
also other products that are used to protect plants or
plant products against pests, e.g., by creating a
physical barrier, by repelling pests or by attracting
pests away from plants.  Such products may be
used for agriculture, forestry, amenity or domestic

uses.  Plant Protection Products do not include
biocides, which are products that are used to
destroy, deter or prevent the action of unwanted or
harmful pests in non-agricultural sectors, e.g., wood
preservation and household uses.  In this article
where the term “pesticides” is used it includes all
Plant Protection Products.
2. OJ C 138 of 17.5.1993 as revised OJ L 275 of
10.10.1998
3. OJ L 242 of 10.9.2002
4. Currently, VAT on pesticides in the Member
States ranges between 3 percent and 25 percent.

Sue Davidson is a senior associate in SJ Berwin
LLP, resident in the firm’s London office.  Sue
advises on a variety of environmental issues,
including EU Directives, producer responsibility,
contaminated land, waste regulation issues, the
appointment of environmental consultants and
contractors, compliance with environmental law
and nature conservation issues, and on the
environmental and health and safety aspects of
corporate, real estate and banking transactions.
She may be contacted at sue.davidson@
sjberwin.com.

ABA SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

Calendar of Section Events

14th Section Fall Meeting
Oct. 4-7, 2006
San Diego, California

25th Annual Water Law Conference
Feb. 22-23, 2007
San Diego, California

36th Annual Conference on
Environmental Law
March 8-11, 2007
Keystone, Colorado


