ENVIRONMENT

ENERGT Lk HERTHG S

Environmental Enforcement and Crimes
Committee Newsletter

Vol. 6, No. 3

May 2005

MESSAGE FROM THE CHAIR

Walter D. James llI
Walter D. James, Il, PLLC
walterjames@jamespllic.com

Greetingsfromthe Chair!

It scemsthat every Messagefrom the Chair openswith
“Onceagain, we have been somewhat busy sincethe
last newdletter.” Itisnodifferentthistime...wehave
been busy.

We submitted aproposal forapanel at the

13th Section Fall Meeting which hasbeen accepted, in
part. Other committeessubmitted ssimilar proposalson
€l ectronic discovery and so we are cosponsoring a
panel. Mark your calendars now for Sept. 21-24,
2005 for the 13th Section Fall Meetingin Nashville,
Tennessee.

Asl previoudy reported, the committee met inAtlanta,
Georgia, onAug. 10, 2004, to discussthe upcoming
year and what the committeewill try to accomplish.
We had afollow-up meeting in Scottsdale, Arizona, on
Feb. 8, 2005. At thislatest meeting, wetried
something new . . . weinvited Environmental
Enforcement and Crimes Committee (EECC)
membersintheareato attend. Several took usupon
theoffer. Thosethat did heard Bruce Pesfield talk
about the U.S. EPA’senforcement accomplishments
report and enforcement trends. They aso heard
another oneof our vicechairs, Larry Gustafson, give

theoverview of theinternd investigations
teleconferencematerid.

Thelast newd etter was chock full of good, useful
information. Weare continually working on creating
and presenting even better newdetters. Whilewehave
regional reportersin place, weare alwayslooking for
moreparticipation. If you haveaninterestingetting
timely regiona informationinto the newd ettersfor your
colleagues, pleaselet meknow. The newdetter editors
work very hard to put aquality product together and
with the help of our membership, it can only get better.

Now isasothetimeto get involved inthe committee.
If you havean interest in participating onthis
committeeasavicechair, let meknow and | will pass
your nameontotheABA leadership for consideration
for next year’'scommitteeleadership. Wewouldlove
to haveyour active participation!
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MESSAGE FROM THE
PUBLIC SERVICE VICE CHAIR

Terri A. Czajka
Ice Miller
terri.czajka@icemiller.com

Inthelast issue of the Environmenta Enforcement and
Crimes Committee (EECC) Newdl etter, | mentioned
that | wasableto spend sometimewith Public Service
vicechairsof other committeesat the 12th Section Fall
Meeting in San Antonio in October 2004. Those
discussionsledtoaplanto compilealist of contactsin
each U.S. EPA regionfor environmental
whistleblowers. We are seeking assistancefrom
EECC membersfrom each regiontohelpwith
providing contact information for whistleblowers, and
ideasonwho might beinterested inreceivingthe
information wecompile. Please contact medirectly at
(317) 236-2262 or terri.czajka@icemiller.com with
any feedback or information you may wish to provide
onthisissue. Thank you.

COMMITTEE NEWS

SUCCESSFUL EECC MEETING IN
SCOTTSDALE, ARIZONA

Laurence K. Gustafson
Haynes and Boone, L.L.P.
Dallas, Texas

OnFeb. 8, 2005, the Environmental Enforcement and
Crimes Committee (EECC) metinapublicsessonin
Scottsdae, Arizona, to conduct committee business
andto providearesourcefor environmental
practitionersinthe Phoenix areainterested inlearning
about environmenta enforcement devel opments.
During themorning meeting, Bruce Pasfield, Ass stant
Section Chief, Environmental Crimes Section,

U.S. Department of Justice, presented aninformative
survey of environmental enforcement trendsanda
summary of new initiativesby the Environmental
Crimes Section. Larry Gustafson, aformer



Department of Justice prosecutor and currently a
partner with Haynesand Boone, L.L.P, provided a
summary of many of the new and still unsettled issues
involvedinconducting aninterna investigation of a
corporation. Larry recounted many of thedifficult
problemsfaced by the government, the company being
investigated and counsdl conducting theinvestigation.

Theformat of the Scottsdale meeting wasnew. Walt
James, chair of the EECC, isstriving to makethe
committee moreresponsive and moreaccessibletoits
membership throughout the country. Inthisvein, the
EECC Scottsdale meeting wasdesigned with adud
purposein mind: aregularly scheduled committee
meeting to discusscommitteework and upcoming
projects, and an open public meeting to present useful
informationtolocal practitionersand to dicit feedback
from those practitionersto makethe committee more
responsivetotheir needs.

Theresponse at the Scottsdal e meeting confirmed the
need for such an*outreach” format inregional areasof
the country. With the successof the Scottsdale
meeting, and with thepromiseof futureinterestin such
meetings by committee members, the EECCisnow
planning similar public sessonsto beheld severd times
ayear inadditiona regions.

For moreinformation about the Scottsdal e meeting,

contact Larry Gustafson at (214) 651-5635 or
laurence.gustaf son@haynesboone.com.

MEMBERSHIP NEWS

Matthew Klein, formerly of Kroger, Gardis& Regas,
L L P, hasbeen appointed by Indiana sgovernor Mitch
Danielsto the position of assistant commissioner of
Compliance & Enforcement withthelndiana
Department of Environmental M anagemen.
CongratulationsMatt! Mr. Klein’snew contact
informationisMatthew T. Klein, Esg., Assstant
Commissioner of Compliance & Enforcement

| ndiana Department of Environmental Management,
100 North SenateAve., Indianapolis, Indiana 46206-
6015, (317) 233-3978 phone, (317) 233-6647 fax,
mklen@idem.in.gov.

TOPICAL REPORTS

INTENTIONAL RELEASE HELD “USE OF A
DEADLY WEAPON” — State v. Lashley,
No. FO4-01663 (283rd Dist. Ct. Dallas
County, Tex. Jan. 4, 2005)

Fran Phillips
Gardere Wynne Sewell LLP
fphillips@gardere.com

[Inorder totimely report thiscase, thissynopsiswas
prepared from factsobtained from interviews of the
Honorable JudgeVickersL. Cunningham, S., Judge,
283rd Crimina Didtrict Court; Jay Ethington, counsdl
for the defendant; and Robert P. Abbott, appellate
counsdl, without the benefit of thetria transcript.]

Introduction

The state of Texasmay have set anational precedent
last month by successfully convincingaDdlasjury that
anintentional release of sewagewas" use of adeadly
weapon” with theintent to causeharm. Inadditionto
theruling, thefactsandtrial of thiscaseareloaded
with enough “ smoking guns’ to cause some corporate
and municipd officidstorunfor cover.

Thedefendant, an unemployed computer specidist,
found work maintaining portabletoilets. Hisjobwas
to empty “porta-potties’ after adding disinfectant to the
human wasteand, when hisvacuum truck wasfull, to
transport thematerial to awastewater treatment plant
for disposal. Hehad worked for lessthan four months
when, during “ Sweeps,” alocd televison station
broadcast avideotape showing the defendant rel easing
the contentsof histruck into aditch/creek onfour
Separateoccasions. Theintermittent stream eventualy
ledtothe Trinity River, thelongest river in Texas,
whosewater inthe Dallasareais approximately 85
percent wastewater effluent from publicly-owned
treatment works.

Not surprisingly, thebill of indictment, addressing only
thereleasein January 2004, charged the defendant



with theintentiona and knowing discharge of waste
and pollutant, “towit: sewage’ into awater of the state
without apermitinviolation of Section 7.145 of the
TexasWater Code. The penaty —nomorethan5
yearsimprisonment and/or afine of $1,000-$100,000.

However, in asurprisetactic after the defendant would
not accept the state’ s offer of apleabargain requiring
mandatory incarceration, the Statere-indicted the
defendant amonth beforetria toincludetheallegation
that the defendant intentionally and knowing used a
deadly weapon, “towit: sewage’ inamanner that was
capableof causing death and seriousbodily injury in
violation of Section 1.07(17) of the Texas Penal Code.

Analysis

The*“deadly wegpon” offenseistraditionally used
whenfirearmsareinvolved with acrime or sometimes
when anautomobileisdriven sorecklessly that it
causesadeath. However, thedefinitionisbroader.
TheTexasPenal Codeat 1.07 (17) (B) defines
“deadly weapon” to mean: “anythingthat isused or
intended to be used with theintent to causeandis
capableof causing death or seriousbodily injury.” So,
theoretically, anything can beadeadly weapon
depending upon the manner and meansused solong as
itiscapableof causing aserioustort. Inastrangeway,
it arguably supportsthescientificaly recognized
principlethat “the dose makesthe poison.”

Inreality, the deadly weapon offense carriesmore
punishment than meetsthe eye—especialy when
compared to pollution cases. Therulesgoverning the
opportunity for parole/probation are different and more
stringent. Most importantly, if adefendant issentenced
to prison, heisnot igiblefor paroleuntil one-half of
the sentence has been served. Theappeal bond
consderationsaredifferent and usually more stringent.
And, prisoner privilegesand work assgnmentsare
morerestricted thanfor polluters.

Attrid, thejudgealowed thetelevison gtationtofilm
theproceedings. Theorigina broadcast and additional
footage was shown to thejurors—including ascene
wherethetelevision reporter waded inthewasteto
samplethewater wearing minimal protectivegear. The

televison producer offered testimony about the
incidents. No mention wasmade of thetiming of the
disclosure or why the mediataped four events (rather
than one or two) before coming forward. Therewas
no videotape of the state-approved clean up
conducted by the defendant’ semployer.

The County Hedlth officer testified that 500 gallons of
sewage (the maximum that the vacuum truck could
hold) was capabl e of causing seriousbodily injury,
particularly in children. The defenseproffered arecent
unprosecuted incident by way of comparison. In
March 2004, aduice gate malfunctioned at the Trinity
River Authority (TRA) sewagetreatment plant
dumping millionsof gallonsof raw sewage*launching
manhole coversinto theair and sending geysersashigh
as4feet” before depositing thewaste onto agol f
courseandintotheTrinity River. Thehedthofficia
discounted the seriousness of theincident explaining
that the TRA'sraw sewage wasdiluted and would not
likely cause harm becausethe spilled sewage contained
both toilet waste and waste from domestic activities,
such aswashing, bathing and food preparation. A
TRA spokesman, commenting ontelevision about its
incident, said the spill would not harm peopledthough
itcouldkill afew fish.

The defendant admitted that hereleased the material
but denied that heintended to hurt anyone. He pointed
out that the ditch was already contaminated with other
refuseand theriver intheareahad previoudy been
classfiedas” septic.”

Thejury wascharged with determining not only
whether the defendant had intentiona ly caused water
pollution without apermit but also whether the
defendant “ used adeadly weapon, namely sewage,
during thecommission of theoffense?’ Thejury
chargedefined “deadly wespon” as. “anythingthatin
the manner of itsuse or intended useis capabl e of
causing death or seriousbodily injury.”

Thejury found the defendant guilty of thewater
pollution offenseand made adeadly wegpon finding.
Thejury assessed punishment at 5 yearsimprisonment
with a$10,000 fine and recommended probation. The
judge, incensed by the crime, required 5 months of



incarnationinthecounty jail, “onemonthfor each
month of employment” inadditionto a10-year term of
probation and a$10,000fine. Beforethe defendant
wasled away in handcuffsto begin serving his
sentence, thejudgefurther chastised the defendant
stating that the offensewas, “Nasty.”

Conclusion

The caseisbeing appea ed by acourt appointed
lawyer whowill likely arguethat therewasinsufficient
evidenceto support thefinding of useof adeadly
weapon. However, until suchtimeasan appellate
decisionisrendered, thiscase standsas Texas
precedent. Terrorists, septic tank owners,

bus nessmen and city employeesbeware—if you
conscioudy releaseanything “nasty” intowatersof the
state of Texas—therelease may trigger afinding and
punishment more egregiousthan merely causing
pollution. And, at least in Texas, adose of sewage
maly be poison.

Perhapsanother court on another day will determine
whether the mediahasanimmediate duty to report its
observation of acrimewhen adeadly wesponis
involved.
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ENVIRONMENTAL ENFORCEMENT:
HOW TO GET, AND KEEP, THE
ATTENTION OF THE GOVERNMENT

Mitchell J. Klein
Bryan Cave
Phoenix, Arizona
mitchell.klein@bryancave.com

[ The editors solicited this article from EECC
member Mitchell Klein, formerly the senior envi-
ronmental civil prosecutor for the Arizona Attor ney
General’s Office. Among Mitchell’s many talents
and abilities, heiswell known to his Arizona
colleagues for his sense of humor. Inthisarticle
Mitchell provides us with some tongue-in-cheek
advice for those who use a terminally gaffe prone
approach to dealing with government officials.
Thanks Mitchell, well put this advice into practice
right away!]

Overcoming Regulatory Attention Deficit
Disorder

You havejust been retained by aclient that has
received aletter froman environmental agency aleging
variousviolations. Theletter demandsthat the
activitiescomplained of ceaseimmediately, and the
payment of penaltiesto resolvethematter. Let us
assumethat theagency’sclamsarearguable, and your
client hassomelegitimatedefenses. You know that the
agency isoverwhelmed and overworked. It hasother,
more serious problemsto deal with. Not to mention
newer issues, ingpectionsand permitsto concentrate
on. Withtheagency facing such pressing demands,
how can you keep the agency’ sattention focused on
your client? That iswhat your client needs, right —the
full attention of the regulators and their attorneys?

Thefollowingtipscanassst youin preventing those
regulatorsfrom being distracted by other things, and
keep them focused on your client’scase. By following
thesetips, youwill ensurethat theregulatorstakea
deep and abidinginterest not justinthiscase, butinall
aspectsof theclient’sbusiness. Itisjust what your
client needs.



The Underlying Allegations

Thefirst thingtorecognizeisthat if aperceived
problemiscorrected, theagency will losealot of
interest. Do not let thishappen. Do not correct or
changethe so-called problem. After al, theclient has
alegitimate defense, so thereisno reason to change
anything. Evenif correcting the so-called problemwill
not cost very much or affect theclient’sbusinessina
negative manner, do not giveinto temptation. Do not
examinewhy thedtuationisperceived asaproblem.
Do not offer any reasonabl e changes or compromises
that would givetheregulator an opportunity to close
thefile. Simply insst upon therighteousness of your
position, and makeit amatter of principle. Donot give
the agency an opportunity to makeagraceful exit. If
you put theregul ator into aposition wherethey can not
do anything to resolvethe Situation other than admit
their positionistotally wrong and theletter was
completely unwarranted, it will prevent theregulator
fromever losng focusonthecase.

Next, make sureto frustratetheinvestigation. Do not
provide documentsor even explanations. After al, the
regulatorsmust already know everything, or elsethey
would not have sent theletter. If you areforcedto
respond, wait for monthsbefore sending anything.
Then, send theinformation piecemed. Behaveas
though you misunderstood what wasrequested. Some
attorneysmistakenly believethat acting likethiswill get
thegovernment frustrated, and theregulatorswill lose
focus. Not toworry. Thistype of behavior keeps
your client’sfileontop of thepile. 1t'slikeplaying
hardto get with adate. Mystery demands attention.
Withany luck, theregulatorswill call inthelr attorneys
for assistance. That isalwaysagood thing.

Theonly thing better than failing to cooperate, is
pretending to cooperate. Write carefully phrased
lettersthat sort of answer questions, but inreality do
not. Use misdirection by omitting certainfactsand
details. If you get caught later, you can dwaystell
themthat you never lied; you merely failed to correct
their misconceptions. They will bevery impressed with
your cleverness. Because such clevernesswould only
be devoted toward something important, they will want
to continueto look into the matter ever morecarefully.
Now they will beinterested!

Thenext thingto doiswritelong detailed lettersonthe
legal issues. Try toinclude obscurereferencesto
guidance at other agenciesand lengthy quotesfrom
casesdiscussing thecomplex interplay of statutory
construction. Regulatorslovethat stuff. Makesureto
stay away from anything that would beacommon
sense gpproach to the subject. Theregulatorsdo not
want simple and straightforward responses, they like
anything that makesthe eval uation of the problem seem
complex and difficult. A complex caseisanimportant
case. Themoreimportant the case, the more attention
will bepaid.

If theissueinvolves guidance documents, remind the
regulatorsthat your clientisspecial. Rather than
explaining how thesituation fitsinwith theguidance,
suggest that the guidance should beignored in your
case. Itsjust guidance. Your caseissoimportant that
it deserves specid attention.

If thereisno questionthat your client isviolating the
law, make suretoinsist that theregul ator proveto you
that everyonee seintheregulated community isin
compliance. Thereisnojustificationfor your client to
be compelled to obey thelaw unlesseverybody else
has been compelled aswell. Regulatorshavethe same
respect for thisargument astraffic patrol officers, andit
isguaranteed to grab attention.

Finally, makean offer to resolvethe matter that isso
low or ridiculousthat you can be certain theregulators
recognize how littleyour client caresabout thismeatter,
and regulatory complianceingenerd. Thiswill
definitely keep their attention.

Dealings with the Regulators

But what if your client redly hasn’t doneanything very
wrong, anditspositionisrighteousor theviolaionsare
minimal? How canyou make sureto keep the
regulator’sattentioninthisdifficult scenario?

Easy - all you haveto know ishow to act with
regulators, anditisvery smple: Makesurethat the
regulatorsbelieveyou think they areinept, poorly
educated and lazy. Theeasiest way of doingthisisto
smply tell them. Remind them that you and your
consultantsare much smarter thanthey are. (Itis



awayshelpful to haveasmug, dismissveconsultantin
these matters). Becondescendinginyour tone, and
insult their education or background. Remindthem
that your client’staxespay their salaries. A persond
favoriteistovagudy remind themthat their inferiority is
why they work for thegovernment. Tell them about all
thepolitically powerful peopleyou know, and how
easy itwould beto havethemfired. That will definitely
get ther attention.

Another easy way of accomplishing thisgoal istogo
over their heads. Ignorethe project manager and call
theboss. Direct al of your correspondenceto only the
top program people. If you are one of those people
whose personality doesnot fit with personal
confrontation, thisisan easy way of saying*“| am much
tooimportant to deal withalow level peonlikeyou.”
Itisvery important that you do these thingsin person.
At meetings, you want to maketheright impression, so
make sureto talk down to theregulatorsand scream a
lot. Thisiseven moreeffectiveif therearealot of
peopleat themesting, and it works particularly well if
youinsultthehighleve regulatorsinfront of their staff.
Makesureyour clientispresent. Evenif theclient
doesnot joinintheinsults, it isimportant that the
regulatorsbe humiliated infront of theclient. That
way, theregulator doesnot forget who really deserves
theattention.

Thissort of behavior isguaranteed to keep the
regulatorsattentive, evenif the casedoesnot really
merit theattention. You need not worry about how this
behavior may affect any futuredealingswiththe
agency. Regulatorsand government attorneysnever let
their emotionsor personal feelingsabout casesor
individualsaffect theway that they handle cases.

Insummation, you must deal with government
regulatorslikethey aresmal childrenwith short
attention spans. Do not allow themto get distracted
fromyour case. Make sureyou regularly remind them
how important your caseis by keeping things
interesting and mystifying. If youtreat themwith
respect and recognizether positionsaslegitimate
concerns, their mindswill wander off onto other cases.
You would not want that to happen, would you?

ACCESS TO GOVERNMENT
PROSECUTOR NOTES

Brian L. Flack, Esq.
Venable LLP
Washington, D.C.
BLFlack@Venable.com

David E. Roth, Esq.
Bradley Arant Rose & White LLP
Birmingham, Alabama
droth@bradleyarant.com

Itisoneof themost sacred and cherished tenets of the
legd profession: alawyer’snotesare shielded from
productioninlitigation. Soundsgood, doesn’tit? Ina
criminal prosecution, however, therulesaredifferent
and adefendant may actually get accessto at least a
portion of the government prosecutor’s handwritten
notesin at least four different situations. Whilethree of
these situationsare commonly recognized, thefourthis
not. Obviously, such accesscan provide defense
counsel withapotential gold-mineof information.

Thefirgt threesituationswhereagovernment lawyer
may haveto discloseaportion of her notesarisefrom
three U.S. Supreme Court cases: Brady v. Maryland,
373 U.S. 83 (1963), Giglio v. United Sates, 405
U.S. 150 (1972), and Jencks v. United Sates, 353
U.S. 657 (1957) (whichwas codified at 18 U.S.C.

§ 3500). Under these cases, the government must
produceto acrimina defendant al excul patory
materid (Brady), dl discussonsof leniency withan
accomplicewitness(Giglio) and dl statementsmade
by atestifying witness (Jencks). Inthesesituations, the
fact that therelevant information iscontained inthe
notes of agovernment prosecutor doesnot bar its
production. Thisisnot to say that the government has
willingly conceded thispoint. Indeed, in Goldbergv.
United Sates, 425 U.S. 94 (1976), the government
litigated thisissuein the Jencks context all theway to
the Supreme Court (whereit lost).

But what about thefourth situation? Imagineazedous
prosecutor leading theinvestigationinto XY Z Corp.’s
environmentd practices. Thecrimind investigation
focuseson dleged violationsof federal air and



hazardouswastelaws. Not content to merely sit on
thesdelinesand serve asan advocate, the government
lawyer participatesin and indeed leadstheinvestigation
of XY Z Corp. Throughout theinvestigation, the
government lawyer, dlong with case agent, conduct
interviewsof numerous current and former employees
of XYZ Corp. Further, both thegovernment lawyer
and case agent take copious notes during the
interviews. Now flashforward ayear later and XY Z
Corp. hasbeenindicted, along with the president and
vicepresident of EHSfor XYZ Corp. Assuming that
the prosecutor’ snotes are not discoverable under any
of thethreetheories described above, how can
defendant XY Z Corp. get accessto them?

Theanswer isthat the government lawyer’ snotes may
be“awritten record containing the substanceof . . . [a]
oral statement” made by the defendant and may thus
be discoverableunder Rule 16(8)(1)(B)(ii) of the
Federal Rulesof Crimina Procedure. Tellingly, the
Ruledoesnot differentiate between different typesof
records—oncearecord containsthe type of
information covered by Rule 16(a)(1)(B)(ii) it must be
furnished to the defendant upon hisrequest. Rule
16(a)(1)(B)(ii) isnarrow inthat it only appliesto
writtenrecordsof oral statementsmade by the
defendant. Therule doesnot requirethe government
to disclose statementswhich relateto awitness. See
18 U.S.C. 8§ 3500.

Inthisexample, itisimportant to keepin mind that the
government lawyer interviewed anumber of current
and former employeesof XY Z Corp. Under Rule
16(a)(1)(C), if thegovernment contendsthat any of
these employeesmade astatement that waslegally
abletobind XY Z Corp., then XY Z Corp. isentitled to
that statement. Thisisbecause XY Z isessentialy
seeking itsown statements as a corporate defendant.
Thestuationisana ogousto onewhereanindividua
defendant charged with afederal crime seeksthe
production of astatement that he himself madetothe
government.

It goeswithout saying that thegovernment will dmost
certainly strongly opposethisargument. Inadditionto
abroad, totemic invocation of thework-product
privilege, thegovernment will likely invokeRule

16(a)(2), which incorporatesthework-product
privilegeinto Rule 16. Indoing so, thegovernment will
ignoretheexclusion that beginsRule 16(a)(2), which
exceptsout Rule 16(a)(1) from the scope of Rule
16(a)(2). Usingacommon sensereading of Rule
16(a)(1) and Rule 16(a)(2) yieldsthefollowing: to the
extent that adocument fallswithinthe scopeof Rule
16(a)(1), it may not bewithheld by the government
under Rule 16(a)(2).

When you think about it, this approach makes perfect
sense. A government lawyer’snotesshould not be
protected merely because she happensto bealawyer.
I nstead, the protection should only apply whenthe
lawyer isacting asalawyer. If thegovernment lawyer
participatesin aninvestigation, and takesnotesthat fall
within the scope of Rule 16(a)(1), thenthelawyer is
acting likean investigator and her notes should not
receive heightened protection. Conversely, aslongas
thegovernment lawyer istaking notesaslawyer —
addressing her internal thoughtsand tria strategy —
thosenoteswill not fit within thelimited reach of Rule
16(a)(1) and will be protected from production under
Rule16(a)(2). In many cases, adefendant will be
provided acopy of the case agent’s FBI 302 report,
whichisatyped statement contai ning the statement of
theemployeethat the agent deemed relevant.
However, to the extent that the government lawyer
writesdown the substance of any relevant ora
statement (i.e., Mr. Smith said....), than that statement
must a so be provided to the defendant upon request,
evenif thedefendant has been provided acopy of the
FBI 302 report.

Thefocuson the actions of the prosecutor, as opposed
to her title, iscons stent with long-standing Supreme
Court precedent. Inthe42 U.S.C. § 1983 context,
government prosecutorsinitialy argued that they were
entitled to absoluteimmunity for all of their actions
becausethey werelawyers. Startingin 1976,
however, the Supreme Court handed down a series of
caseswhereit rgected this* absolutist” view and opted
instead for a“functiona” analysis. Imbler v.
Pachtman, 424 U.S. 409 (1976), Burnsv. Reed, 500
U.S. 478 (1991), Buckley v. Fitzsimmons, 509 U.S.
259 (1993), Kalina v. Fletcher, 522 U.S. 118
(2997). Inthese cases, the Court held that a



government lawyer wasonly entitled to absolute
immunity if hewasacting asan advocate. If thelawyer
acted asaninvestigator, helost the shield of absolute
immunity and only receivedthequalifiedimmunity of a
policeofficer or other investigative agent. Theanaogy
which can bedrawn fromthislineof casesisclear: a
court should not grant agovernment lawyer’ snotes
heightened protection from Rule 16 when sheisacting
asaninvestigator and interviewing witnesses.

Whilethe gpplication of Rule 16 to government lawyer
notes can be animportant tool for defenselawyers, the
limitationsonitsuseshould berecognized. The
government will likely fight vigoroudy any attemptsto
obtain such notesunder Rule 16. Courtsalso may well
beredluctant, asameatter of principle, toalow a
defenselawyer accessto another lawyer’snotes.
Furthermore, thegovernment will likely beableto
redact non-relevant portionsof thenotes. Finaly,in
order for the Rule 16 analysisevento be applicableto
thegovernment lawyer’ snotes, the government lawyer
must affirmatively decideto participateintheinterview
and take detailed notes of that interview.

Despitetheselimitations, however, defendantsshould
consder serioudy drafting Rule 16 discovery requests
inasufficiently broad manner to cover aprosecutor’s
noteswhichfall withinthe scopeof Rule
16(a)(1)(B)(ii). Making such arequest, particularly at
an early stageinthe prosecution, may givethe
defendant accessto potentia ly significant information.
Thisissue has, surprisingly, not been the subject of
many published decisonsand it will beinterestingto
seehow thefederal courtsaddressit inthefuture.

Environmental Enfor cement and
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On Sept. 3, 1987, thegrand jury impaneled inthe
Southern Didtrict of Texas, Houston Division, handed
down a37-count indictment against two corporations
and 19individuals, charging crimesunder the Resource
Conservation and Recovery Act (RCRA), theClean
Water Act (CWA), the Comprehensive Environmental
Response, Compensation Liability Act (CERCLA)
and, for thefirst time, the Marine Protection, Research
and SanctuariesAct (MPRSA). Theindictmentsaso
charged al individua sand thetwo corporate entities
with conspiracy and eachindividua withading and
abetting dl crimes. Inall, over 200 different charges
wereleveled against Odfjell Westfal-Larsen (U.SA.),
Inc. (OWL), awholly-owned subsidiary of Odfjell
Westfal-Larsen SA. (aNorwegian shipping
company); Baytank (Houston), Inc. (Baytank), a
wholly-owned subsidiary of OWL ; Baytank’s
president, operations manager, traffic manager and
technical manager; theengineer employed by OWL
who designed Baytank; aswell as 14 ship officers
employed by Odfjell Westfa-Larsen TankersSA.
Thismatter was styled United Satesv. Odfjell
Westfal-Larsen (USA), Inc., et al, Crim. No. 11-87-
220.

After numerouspre-tria skirmishesover discovery and
the Department of Justice' sattemptsto disqualify
defense counsdl, thetrial began on Oct. 18, 1988.
Onemonth | ater, after hearing over 45 witnessesfrom
both the prosecution and the defense, and after having
the case pared down significantly by thejudge, thejury
returned itsverdict and found Baytank and three
individua sguilty onninecounts. On post-trid motions,
thedistrict court granted judgmentsof acquittal tothe
individuas, denying themotion to Baytank and granted
conditional new tridlsto dl defendantson dl of the
misdemeanor counts. Baytank was subsequently fined
$50,000.00 and was ordered to undertake community



service. Onapped, theFifth Circuit upheldthe
conviction of Baytank and reversed the grant of anew
trid to Baytank onal other counts. TheFifth Circuit
also reversed thejudgments of acquittal astothe
individuals, however, it upheld thegrant of new trid to
theindividuason each count. Asaresult of theFifth
Circuit’sopinion and extensive negotiations, a
settlement and pleawas entered asto al parties
disposing of all mattersleftinthecase. The
government had obtained two felony and six
misdemeanor convictionsagainst Baytank and, through
pleaagreements, two misdemeanor convictionsagainst
each of two of theindividua sand one misdemeanor
convictionagainst oneindividud. Thefinepaid by
Baytank and theindividua stotaed $1,150,000.00,
plusthe specia assessments. With that background,
thisarticlewill explore selected aspectsof thetrial.

Jury Selection

Selecting ajury inany caseisadaunting task, even
moresoinanenvironmental criminal case. Thiscase
provided someuniquetwistsaswell, astherewere
two corporate entities of foreign parentage, of the 19
individual defendants, twowereU.S. citizens, onewas
Yugodavian-born clamingArgentinean citizenship (and
holding aBrazilian passport) and 16 were Norwegian
citizens. Theactual jury selection processinvolveda
two-prong approach. First, the defenserequested
additional timeto conduct voir dire; and second, the
defenseretained ajury consultant to devel op anidedl
juror profileand ajuror questionnaire. Thedecisonto
ask for additiona timefor counsel to examinethe panel
during voir direwasrequired becausethedistrict
court’sprocedure manual only allowed each sde 15
minutesto examinethejury panel. Duetothesengtive
nature of the chargesbrought, the complexity of the
issues, the scope of theindictment, the number of
defendants, aswell asthe nationality of the defendants,
thedistrict court granted the defendants' request and
allowed each side one hour to conduct voir dire after
thedistrict court conducted itspreliminary questioning.
The other areawhich the defense concentrated on was
theactua jury selection. Thedefensesubmitted a
questionnairewhich it requested the court havethe
veniremenfill out and attach to the court’sstandard
jury questionnaire. Thecourt allowed theuseof the

questionnaire; however, the court asked the questions
from the questionnairerather than having thevenire
menfill it out inadvance.

Mastery of Documents

Duringthetrial, adisgruntled ex-employeewascalled
totestify regarding an overt act alleged under the
conspiracy chargethat drumsof hazardouswaste were
loaded aboard aship for disposal at sea. The
indictment alleged that drumsof ethylenedibromide
wereloaded onboard aship in December 1984, and
disposed of at sea. Inresponseto aspecific request
by the defenseteam, the district court ordered the
government to identify itsevidence asto that overt act.
Inresponse, the government identified one document
andsixindividuals. Theonedocument identified by the
government, aninvoicedated July 16, 1983, described
six drumsof deionized water (purified drinking water)
whichwasused by theshipinrinsingitstanks. Upon
cross-examination with the document provided by the
government during pre-tria discovery, it became
eminently clear that the government’ sproofswere
serioudy defective asthe ex-employeecalled to
support the document was not empl oyed by Baytank
at thetimethe document wasgenerated. Upon
eliciting thesefactson cross-examination, the
defendants moved that the testimony be struck as
beinginfata conflict with theindictment andthe
discovery provided by thegovernment

THECOURT: ... | havebeensditting herefor three
weeks, thisisatwo-year enterprise, it hasin[sic]
engaged thegovernment severd different departments
of thegovernment and in responseto my order | don’t
carethat you charged themwith acontinuing
enterprise, | told you to disclosethe basisof your
proof for anincident. Andyou givetheman ‘83
document and the name of somebody who wasn'’t
employedin ‘83, who doesnot know anything, you
know that’s not beyond areasonabledoubt. That
evidencewon'’t get you anywhere. Hedoesn't know
anything about the operative eventsexcept hethinkshe
recallshaving doneit once.

PROSECUTION: Withall respect your Honor, that's
amischaracterization. Thosearedifferent drums.
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THE COURT: Which drumsarewhich?
PROSECUTION: Wadll.

THE COURT: Andif you know which drumsare
which, why didn’t you discloseit to the defendantsin
responseto my order? You givethem oneinvoiceand
awitness.

PROSECUTION: Who agree.

THE COURT: No, you gavethem awitnessthat
didn’t know anything about theinvoice. Apparently
you gavetheman‘ 83 invoice, thenameof awitness
whowasn't eventherein‘*83. And then; oh, well, it
wasacontinuing enterprise, could have beenany time
during thefour-year period. The defensemotionwill be
granted.

Inan exampleof cross-examination by useof rebuttal
evidence, another disgruntled ex-employeewastotal ly
discredited. Count 25 of theindictment charged the
defendantswith the discharge of raw sewagefroma
septictank into theturning basin. Thisex-employee
testified that he had been ordered by one of the
defendantsto stop calling vacuum trucksout to the
facility to remove septic waste because it wastoo
expensive. Thegovernment also sought to provethat
the ex-employeewastold to pump the septic waste
outintotheturningbasin. Inthepre-trid investigation,
it waslearned that the ex-employee had been fired for
bei ng uncooperativewith management and for
incompetence. In stair-step cross-examination, the ex-
employee, after denying calling avacuumtruck on each
occasion, was presented with paid invoicesbearing his
own signaturefor each of the vacuum trucks he had
testified that he had been ordered not to call. When
the government objected to the exhibits, thedistrict
court commented: “Your man got up thereand lied
through histeeth and they sprung atraponhim.” The
specific cross-examination isroughly 35 pagesand too
long to reproducein the Newd etter format.

Tobefair, the government cannot select the witnesses
it usesat trial to prove up itscase because thefact
witnessescomewiththecase. Inthisparticular case,
the defenseteam was extremely fortunatethat it had

aufficient timeto properly and fully investigatethefacts
andtofully preparefor the cross-examination of the
disgruntled ex-employee.

Technical Experts

Oneof themost time-consuming pre-trial projectswas
finding, interviewing, retaining and educating the
technical experts. Because of thetight timeframes
dictated by the Speedy Trial Act, itisimperativethat
expertsand consultants beretained early oninthe
process. Thisassuresthat you will get the expert of
your choiceand givestheexpert alonger learning
curvewith both thelawyersand the defendants. Many
of thefieldsof expertise overlap. For thiscase, the
defenseteam retained awastewater/stormwater design
expert, atoxicologist, an expert on hazardouswaste
identification, disperson modeling experts, terminaling
expertsand atank cleaning expert, aswell asa
forensic/clinica psychologist. Each expert wasgiven
full access. Detailsof areasof testimony were
discussed and further refined asdictated by the
discovery andthetrial preparation.

Thedefensed so sought to limit expert opinionsand
testimony inthegovernment’scase. Oneof the
primary areas of concern wasthetendency of the
government inspectorsand investigators, and other
technical people, torefer to substancesas*“ hazardous
wastes.” Therewasalso aconcerned that various
definitionsoutlinedin the statutes might be construed or
misconstrued by government witnesses. To address
these concerns, the defendantsfiledamotioninlimine
to keep unqualified personsfrom expressing opinions
of law indluding“knowingly,” “willfully,” “ hazardous”
“materid,” “treatment facility” and“ solidwaste.” The
motioninliminewasgranted and asaresult, the
government’ stechnica witnesseslimited their use of
theword * hazardous,” aswell asother termsin
rendering opinions. It seemed asmall victory at the
time; however, it wasakey ruling preventing the
government from portraying the defendantsas
purveyorsof hazardous materialswithout regardto the
environmental hazards associ ated with the handling of
thosematerias.
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Jury Instructions

Much likethe selection of thejury for thiscase, the
jury instruction posed some problemsin that thereare
no pattern jury instructionsfor an environmental crimes
case. Thedefense beganworking onthejury charge
approximately sx monthsprior totria and continualy
refined them up through thetimeof trial. Thedefense
submitted 42 pages of proposed jury instructionsand
interrogatoriescovering all e ementsin the 37-count
indictment. Whenthe casefinaly went tothejury, the
special instructionswerereduced to nine pages, and
the court’sinstructionsto thejury werereduced to
seven pages. During the preparation of the matter for
trial, thejury instructionswere considered to be one of
thekey componentsof tria preparation.

Conclusion

Thedefensein an environmental crimescase, inmany
respects, isno different that the defense of any crimina
prosecution and, infact, istruly no different than any
civil environmental prosecution. Thereisonebig
difference, however; jail loomsasthe ultimate pendlty.
Ultimately, thesamebasicrulesof trid preparation
apply to an environmental crimescase. Inthat respect,
preparationisparamount.

LIKE TO WRITE?

The Environmental Enforcement and Crimes
Committee welcomes the participation of
members who are interested in preparing this
Newsletter. If you would like to lend a hand
by writing, editing, identifying authors, or
identifying issues please contact one of the
co-editors:

Robert Matthews
(rmatthews@mckennalong.com)

Norman Higley (normhigley@nwhlaw.com)

Charles McElwee, 1l (cmcelwee@ssd.com)

Ari D. Levine (alevine@levinelegal.com)

INTERVIEW WITH DAVID M. UHLMANN,
CHIEF ENVIRONMENTAL CRIMES
SECTION OF THE U.S. DEPARTMENT OF
JUSTICE, WASHINGTON, D.C.

[On Feb. 23, 2004, David M. Uhlmann, Chief
Environmental Crimes Section of the United States
Department of Justice, sat for aninterview withthe
Corporate Crime Reporter (CCR). That interview is
reproduced below with the permission of Mr. Uhlmann
andthe CCR|]

Last year, weinterviewed Dan Webb, the high-profile
Chicago criminal defenseattorney. We asked Webb
about the prosecution of environmental crimes. This
washisanswer: “1 don’t think anyoneever viewed
environmental crimesto bethein samecategory as
major businesscrimesand major public corruption
crimes. Thereredlly isnocomparison. Environmental
crimesareamost gtrict liability crimes, they areeasy to
prosecute, and they result in pleasof guilty. |1 dways
guestioned how much impact those prosecutionshad
on cleaning up theenvironment. Probably
adminigtrativeand civil actionshavehad amuch
greater impact.” (Seelnterview with DanWebb, 17
Corporate Crime Reporter 21 (13), May 26, 2003).
To besure, inthisday and age of Enron, World Com,
Martha Stewart and Tyco, and the President’s
Corporate Fraud Task Force, environmental crimes
and their prosecutionsaren’ t getting the respect they
deserve. But contrary to Webb'sview, dumping
wastesinto the oceansisnothing if not amajor
businesscrime. And somearenot “easy to
prosecute.” Togain someinsightintothefield, we
caled on David Uhlmann, thechief of the
Environmenta Crimes Section at the Justice
Department. Weinterviewed Uhlmann on Feb. 23,
2004.

CCR: What law school did you graduate from, when,
and what have you been doing since?

UHLMANN: | graduated fromYale Law School in
1988. | clerked for twoyearsinfedera district courtin
Atlantabeforejoining the Justice Department in 1990.

| started inthe Justice Department asatrial attorney in
the Environmenta Crimes Section, and servedinthat
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capacity until 1997. After that | wasasenior trid
attorney, and then an assistant chief, until | became
chief of theEnvironmenta CrimesSectionin

June 2000.

CCR: Giveasense of the nature and scope of the
Environmenta Crimes Section: number of attorneys,
budget, and your work.

UHLMANN: We prosecute environmental crimes
nationwidein conjunction with United States
Attorney’soffices. Today, we have 30 attorneys, as
well asparalegalsand support staff. In additionto our
work on cases, we addresspolicy issuesthat arisein
environmental crimina casesand providetrainingto
federal, state, and local environmental prosecutorsand
investigators.

CCR: What isyour budget?

UHLMANN: The Environment and Natura Resources
Divigon, whichincludesthe Environmenta Crimes
Section, hasabudget of approximately $100 million.

CCR: How many attorneysdoesthe Environment
Divisonhave?

UHLMANN: TheEnvironment Divisonhas
approximately 400 attorneys. The Environment
Divisonisresponsblefor representing the United
Staesinadl litigationinvolving environment and natural
resourceissues, both civil and criminal enforcement
casesbrought under the variousenvironmentd laws,
and a so thedefense of lawsuits brought by industry
and by citizensgroups challenging government actions
inthe environment and natural resource areas.

CCR: My senseisthat over the past couple of years,
crimind prosecutionsof mgjor environmental crimesby
big businesshasdipped. Isthat right?

UHLMANN: No, | think that iswrong. Our office
and the United StatesAttorney’ sofficesthat prosecute
environmentd crimeswithushaveaggressvely
prosecuted corporate crimethroughout thelast decade
or more. Andthat prosecution activity hascontinuedin
thelast severd years.

CCR: How many major American corporationshave
been prosecuted inthelast couple of years?

UHLMANN: Wedo not track that per se, but you do.

CCR: Wedo, and my senseisthat there haven’t been
that many crimina prosecutionsof major corporations
intheenvironmental areainthelast coupleof years.

UHLMANN: Well, you recently put out areport
entitled The Top 100 Corporate Criminalsof the
1990s, and 38 of those 100 were environmental
crimescases. By amargin of two to one,
environmental crimesled al other areasof corporate
crime, intermsof number of prosecutions. That
prosecution activity has continued sincetheend of the
1990s. Inthelast two years, we have successfully
prosecuted Tyson Foods, Emery WorldwideAirlines,
Ashland Oil Company, Carniva CruiseLines, andthe
listgoeson. So, | donotthink itisfair to say that
corporate prosecution hasdipped. It hascontinued at
apacethat hasequaled, if not exceeded, therate of
prosecution activity inthe preceding years.

CCR: Aremost of these criminal prosecutionsof magjor
environmental crimesgenerated inyour office, or at the
U. S.Attorneysleve?

UHLMANN: Themgority of environmenta crimes
prosecuted nationally are handled by United States
Attorney’soffices. Whenyoulook at thebig
corporate cases and the more complex matters, those
tend to bethe oneswherewe areinvolved, but almost
alwayswith aUnited StatesAttorney’sofficeasour full
partner. Our office speciaizesin complex multi-digtrict
cases, in casesthat involve new areas of enforcement
activity, and inthekind of big casesthat you areasking
about involving mgor corporations, wherefrequently
wewill see10 or 12 or even morelawyersonthe
other side.

CCR: Doesthe Environmental Crimes Section havea
Separatevoluntary disclosure program?

UHLMANN: TheEnvironment Divisonhasa
voluntary disclosure policy, which hasbeenin effect
since1991. Voluntary disclosureasoisaddressedin
the Holder and Thomjpson memos.
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CCR: Did the Holder and Thompson memos change
thepolicy at al?

UHLMANN: No, | do not think so. Holder and
Thompson requirethat we consider acorporation’s
voluntary disclosureasoneof severd factorsin
deciding how to exercise our prosecutorial discretion
with regard to corporate prosecution. If youlook over
timeat how we have handled voluntary disclosure, you
seeaclear pattern emerge. Corporationswho come
forward and provideevidenceof crimina activity
amost dwaysreceve substantia credit for doing so.
But leniency, not amnesty, ismost often theresult of a
voluntary disclosure. | say leniency, not amnesty,
becauseif you comeforward and confessto acrime,
you should get credit. You should betreated more
leniently than somebody who does not cooperatein
that way. But adisclosure alone doesnot excuse
criminal liability. Wehavenever treated it that way,
and neither haveour partnersinthe United States
Attorney’soffices.

CCR: Do you believethat how acorporation responds
toacriminal chargeisindicative of wrongdoing, one
way or another?

UHLMANN: A corporation’sresponsewhenit learns
of wrongdoing within the corporation isone of many
factorsthat prosecutors consider in deciding whether
or not acorporation should be charged criminaly. We
have dready talked alittle bit about voluntary
disclosure. Certainly, acompany that learnsit has
committed crimind activity, voluntarily comesforward
with that information, cooperateswith thegovernment,
and doesdll of that beforethegovernment dready is
investigating the company standsin alot better shoes
than acompany that learnsof misconduct withinthe
organization, triesto hideit from regulatorsand
prosecutors, and then fightsthe government every step
of theway oncethat information hasbeen brought to

light.

CCR: When adefense attorney comesto you to
negotiateaglobal settlement, they clearly want torid
themselvesof thematter inal aspects. If they offer up
the corporationin exchangefor executivesnot being
charged, canyoutakethat kind of pleainto
congderation?

UHLMANN: Corporationsfrequently cometo usand
say they want aglobal resolution, and by that they
mean that they want al claimsthat can be brought
against the corporation addressed at once. They also
frequently ask what our intentionsarewith regard to
corporateofficialsand other individualswho might
have beeninvolvedinthewrongdoing. Our policieson
both subjectsareclear. Withregardto global
Settlements, we do not negotiate global settlements,
and neither do our partnersinthe United States
Attorney’soffices. Theauthority over civil
enforcement mattersand administrative actionsdoes
not resdewith criminal prosecutors. Any agreements
between acorporation and administrative or civil
authorities need to be negotiated separately with those
authorities. With regard toindividuas, we do not
negotiateor discussthe statusof individualswith
counsel for the corporation. Weawaysarewillingto
discussthestatusof individua defendantsor targets
withthe attorneyswho represent thoseindividuals. But
wewill not havethosediscussonswiththe
corporation, and wewill notinany circumstanceagree
to acorporate pleathat providesrel easelanguagefor
individuals. By releaselanguage, | meanaplea
agreement that saysthe government will not prosecute
responsbleindividuas.

CCR: Putting asde any formal agreement, istheregive
and take on the question of whether individua sshould
be charged in exchangefor charging the corporation?

UHLMANN: Thereisnot give and takeon that
subject, and there should not be. If thereweregive
and take on that subject, what wewould besayingis
that acorporation, if itiswilling to pay abig enough
fineor take other actions, could effectively buy off the
criminal prosecution of itscorporate officersand any
responsibleindividuas. Wesmply cannot agreeto do
that. It would bewrong for the government to do that.
Theremay be cases, and there certainly have been
cases, wherewe will make aseparate and independent
decision that, having charged the corporation, thereis
not an appropriate evidentiary basisto go forward
againgt individuals. But weawayskeepthose
decisonsseparate.

CCR: You havewritten and spoken about the question
of scienceinthe courtroom. Thisweek, agroup of
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environmental scientistsrel eased astatement saying
that the Bushadministrationisdistorting scienceinthe
environmenta area. Russdll Train, aformer Republican
EPA adminigtrator, aso signed ontothat letter. How
important arolein aprosecutor’ swork does science
play, and what'syour take on thisaccusation?

UHLMANN: We havereceived consistent support
acrossadministrationsfor our effortsto enforcethe
nation’senvironmental laws. That support hasnot
waned inthelast threeyears. To theextent that our
casesinvolvedifficult issuesof science, wehavehad
the benefit of someof the nation’sbest scientific
expertsat theEPA. Inthefina anaysis, however,
most of our cases are not decided based on science.
Scienceplaysarole, but our casesarecriminal cases,
and they are decided based on our ability to persuade
ajury that the defendants committed criminal acts.

CCR: Oneareawhereyou have madealot of
progressisvessal pollution enforcement. How did
those casescomeinthedoor?

UHLMANN: Vessdl pollution enforcement hasbeena
major part of our efforts, startinginthemid-1990s,
and it continuesto be acenterpiece of our work today.
Thefirst casescameto usinlarge part asaresult of
Coast Guard surveillance activities. Thebiggest case
wasthe prosecution of Royal Caribbean CruiseLines.
Inthat case, Coast Guard surveillance planes
videotaped Royal Caribbean shipsasthey were
dumping bilgeand other waste materiasintothe
oceans. When those cruise shipscameinto port, the
recordsthat wererequired to bemaintained onthe
shipshad been fasified to conceal thefact that the
dischargeshad occurred. Bypasslineswere
discovered on the ships, which had been used to dump
waste overboard, rather than having thewastego
through the pollution control equipment that isrequired
to beonboard shipsof that size. Sincethat
prosecution, we have prosecuted other cruiseships.
We have prosecuted in other areas of the maritime
industry. Wefound that there waswidespread
noncompliancewiththelaw. Fortunately, asour
prosecution activity has continued, we have started to
see changesintheindustry, and | am confident that
thereisamuch higher rate of compliancethaninthe
past. But thereality remainsthat for decades, if not

more, thiskind of conduct occurred onthe high seas,
and occurred on shipscoming into American ports.
For alongtimeitwasnotillega. Onceit was
prohibited, it wasnot dwaysaggressively prosecuted.
So, wedtill seeafair amount of illegal activity inthe
vessal area, and weare committed to vigoroudy
prosecutingiit.

CCR: Giventhat the cases keep coming, how doyou
know that you are having adeterrent impact?

UHLMANN: Deterrentimpactsaredifficult to
demondtrate, particularly when the caseskeep coming
through thedoor. Thecruiseshipindustry isagood
exampl e of how we continueto prosecute major
companies. Withinthelast year and ahalf, we
prosecuted both Carnival CruiseLinesand Norwegian
CruiseLines. Thecruiselineindustry now getsit,
however, and they are making concerted effortsto
ensurethat they are complying with environmental
laws. If youlook at their advertising campaignsand
promotional materias, they al talk about the efforts
they are making to comply with environmental laws. It
has become part of their marketing, which showsthat
cruise ship companiesarefinaly coming on board and
making aconcerted effort to comply withthelaw. As
for therest of themaritimeindustry, they still may be
playing catch up. Thereare many casesbeing brought.
Weare seeing casesinvolving freighters, tankers, and
other partsof themaritimeindustry. But, if youlook at
theindustry asawhole, and the effortsthey are making
to ensure compliance, thereisalevel of deterrence, no
question.

CCR: Isthereaunit within the Justice Department that
prosecutesjust occupational safety cases?

UHLMANN: Thereisnot aworker safety unit within
the Justice Department.

CCR: Should therebe?

UHLMANN: Theworker safety lawsarelargdly civil
andadminigrativelaws. Theonly crimind provisonis
amisdemeanor provision that applieswhenthereisa
willful violation of worker safety sandardsand
somebody dies.
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CCR: Should that law be upgraded?

UHLMANN: | am not in apositionto comment on
whether that law should be upgraded. But | do have
some experience prosecuting intheworker safety area.
Before becoming Section chief, | prosecuted acase
called United Satesv. Alan Elias. Alan Eliaswasan
|daho fertilizer manufacturer who repeatedly subjected
hisworkersto wantonly unsafeworking conditions. In
1996, he sent hisworkersinto atank of cyanide
waste, and a20-year old Idaho man was| eft
permanently brain damaged. We prosecuted the Elias
case, dong withthe United StatesAttorney’sofficein
Idaho. Hewasconvicted after athree-and-one-half
week jury trial and sentencedto 17 yearsinjail. But
our ability to prosecute Eliaswaslimited to the
knowing endangerment provisionsof theenvironmental
laws. That wasafelony conviction. But therewasnot
an OSHA statute that we could have prosecuted

under.

CCR: Because?
UHLMANN: Fortunately, nobody died inthat case.

CCR: The OSHA crimind provisononly dealswith
death?

UHLMANN: Yes.

CCR: Asaprosecutor, you must cringewhen you look
at thisOSHA law.

UHLMANN: There hasbeen much comment inthe
pressabout OSHA, and the challenge of administering
theworker safety lawsinthiscountry. But, as
prosecutors, our jobisto enforcethelawsasthey are
written.

CCR: If Congressdecided that there should befelony
sanctionsfor any employer whowillfully violatesthe
OSHA lawsthat result ininjury or death, would you
havejurisdiction to prosecutethoselaws?

UHLMANN: That isahypothetical that | cannot
answer. But thereisanimportant connection between
worker safety and environmenta protectionlaws.

What we have seen over theyearsisthat companies
frequently designate the same peoplewith

respons bility for assuring compliancewith
environmental and worker safety laws. They areoften
called environmenta, hedlth, and safety (EHS) officers.
There have been many casesthat camethrough our
sectionwherethe EHS officerswereredly only
handling hedlth and safety. They madesignificant efforts
to ensurethat their companies complied with worker
safety laws. But they did not dwaysmakethe same
effortsto comply withtheenvironmenta laws. Infact,
inmany cases, they madeno effort to comply with the
environmenta laws. If companiesarenct even
bothering to protect their workersand comply with
worker safety laws, itisafair bet that they also arenot
complying with theenvironmental laws. We haveseen
that inanumber of cases. | mentioned the Elias case.
We a so saw that inamajor prosecution downin
Georgiawhereworkerswere being exposed to
hazardous mercury wastes. Wehaveseenitinthe
asbestosarea. We have seenit pretty much acrossthe
boardinahost of cases. We are committed to
prosecuting environmental crimeswheretherealsoare
worker safety issues, and where people are being
exposed to unsafe working conditionsin the course of
environmenta crimes.

CCR: Attheend of last year, therewas an indictment
handed down againgt Atlantic States, aunit of
McWane. The company wasasubject of along series
intheNew York Times. Didthe coverageinthe Times
trigger theinvestigation?

UHLMANN: TheNew York Timesarticlesand the
Frontline storiesthat ran about McWanewere
extremey helpful tothat investigation. That caseis
being run out of our officeand the United States
Attorney’sofficein New Jersey. Weare prosecuting
Atlantic Statesfor awhole host of environmental
crimesand worker safety violationsin New Jersey.
Thereisa35-count indictment aleging afar reaching
congpiracy toviolate environmental and worker safety
laws, and to cover up thoseviolationsthrough false
statements, witnessinti midation and obstruction of
justice. Thedllegationsinthat casearevery serious. It
will beupto ajury to decide what happened, but the
caseisatop priority for our office.
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CCR: Some stateshavewhat are called audit and
immunity statutes. What isthe Justice Department’s
positiononthem?

UHLMANN: Inthemid-1990s, severa states passed
lawsthat provided protection for environmental audits.
Somedtatelawscreated aprivilegefor environmental
audits, so regulators could not require companiesto
producethem. Other states created immunity
provisions, so that companieswho disclosed violations
uncovered by audits could not be prosecuted. That
wasabigissueinthemid-1990s. Butinrecent years,
there hasbeen an understanding that, while companies
should have programsto make surethey are
uncovering violations, prosecutors need to befreeto
evaluateall of theevidence. Moreover, thepublicis
entitled to have accessto information about violations
occurring intheir communities, and that information
should not be shielded from discovery by privilege
laws.

CCR: You havealimited budget and staff. What is
your caseload?

UHLMANN: At any pointintime, wehave
approximately 200 casesintheoffice.

CCR: Those are active cases?

UHLMANN: Yes, they areeither under investigation,
or aprosecutionisgoing forward. That number has
been consistent over the past fiveor Six years, even
though the number of prosecutorsin our office has
dropped somewhat over thelast fiveor six years.

CCR: What'sthe screening processlike?

UHLMANN: Whenwefirst hear about acase, we
haveto decide whether itisacasethat warrants
congderation by our office. Doesitinvolvethekind of
crimina activity appropriatefor anational
environmental crimesoffice? Or isit happeningina
part of the country wherethere arefew of these cases,
andit would be hel pful in devel oping the environmental
crimesprograminthat part of the country? Inthe
courseof aninvestigation, weare constantly evauating
theinformation that isbeing received to determine

whether thereisabasisto continueto go forward with
acase. That processisongoing throughout the
investigation of acase. Thefinal stageisour
prosecution review process. Before any casesgoes
forward to indictment by our office, we present the
caseto acommittee of attorneysintheoffice. Itis
chaired by the Section chief, and includesthe
immediate supervisor of the case, the prosecutorsfrom
our officeand the United StatesAttorney’soffices, as
well asother peoplein the section who have subject
matter expertise. Wediscusswhether thereissufficient
evidenceto support crimina charges. Wetalk about
legal issuesand potentia defensesthat may beraised.
We consider whether the caseisan appropriate
exerciseof prosecutoria discretion, whether other
defendants should be added, whether other charges
should be considered, or whether chargesthat have
been proposed should not be brought. So, itisafairly
thorough process. By thetime acase comesthrough
our section and isselected for prosecution, weare
confident inour ability to present the casetoajury and
to successfully prosecutethe case.

CCR: Arethereany guidelinesintheU.S. Attorney’s
Manual or el sewhere governing how aprosecutor
dealswith overt political interference—say aletter or
cal from Congressor from someonein theexecutive
branch?

UHLMANN: Any callsfrom Congressarereferred to
our officeof legidativeaffairs, and the Department’s
policy isthat we do not comment about pending
matters. | have been here 13 years, and | cannot think
of asingleinstancewhen our office’ s prosecutorial
judgment concerning an environmenta crimewas
influenced because of aCongressiond inquiry. It has
not happened.

CCR: Defenseattorneyswill tell usthat thereare
opportunitiesto lessen theimpact of an environmenta
crimeby pleading out adefunct unit.

UHLMANN: We chargethe corporate entitiesthat are
criminally responsiblefor theviolations. Inthecourse
of pleanegotiations, wefrequently havediscussions
with acompany about which of the variouscorporate
entitiesmight berequired to plead guilty inaparticular
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case. Whenwe prosecuted Koch Industriesthree
yearsago for crimind violationsof the CleanAirActin
Texas, we ultimately decided to accept apleafrom

K och Petroleum Group, which alsowaschargedinthe
case and which wastheKoch facility that was most
directly responsiblefor the crimesthat occurred.

CCR: Why did you decideto settlewith the
subsidiary?

UHLMANN: Asl indicated, inthat case, we madea
determination that Koch Petroleum Group wasthe
entity most responsiblefor thecriminal conduct that
had occurred.

CCR: Isthereacorrelation between the number of
prosecutorsyou haveto the number of casesyou can

bring?

UHLMANN: Yes, thereisacorrelation. Butthatis
only onefactor. Itisasoimportant to look at
investigativeresources, and thetype of casesweare
handling. Number of casesthat are brought isnot the
best measure of how successful we are as prosecutors.

CCR: Doyouthink to yourself that had | more
resources, | could have brought chargesinan
important case?

UHLMANN: It has never been the casethat wedid
not prosecute amatter that we thought should have
been prosecuted because we did not have enough
resourcestodoit.

CCR: What aregoing to bethe hot areasintheyears
to come?

UHLMANN: Withinthelast year, wehavelaunched
aninitiativeto prosecute hazardous material
trangportation violations, which historically hasnot
been an areawhere significant prosecution activity has
occurred. Wearelooking at the connection between
environmental crimesand worker safety violations.
That isan areawheretherewill be moreprosecution
activity intheyearsto come. Wea so arelooking at
theCleanAir Act, wherehistorically therehasbeen
civil enforcement activity, but not asmuch crimina
activity. Wehave donecriminal casesfor asbestos

violations, but wehave not donemany crimina Clean
AirAct casesoutside of theasbestosarea. Thatis
alsoanareawherel believeyouwill seeincreased
activity inthecoming years.

CCR: How do casescomein thedoor?

UHLMANN: Wereceiveinformationfromawide
variety of sources. Wedo not discriminate. Weare
willingto consider caseswherever they comefrom.
Magjor sourcesincludewhistleblowers, employeeswho
have been asked to do something wrong, workerswho
lost their job because they have protested a
corporation’swrongdoing. Peopleworkinginthe
regulatory fieldsreport wrongdoing tous. Fromtime
totime, welearn about wrongdoing fromthe
newspapers, and wewill pursueit aswedidinthe
Atlantic States prosecution. Wealso receive
informationfromthegenerd public, fromcitizens
groupsor regular folkswho witnessacrimeand report
ittolaw enforcement.

CCR: Doyou haveahotline number where peoplecan
cdlintips?

UHLMANN: Wedo not, but the EPA and state
environmenta agencieshavethem.

CCR: Doesthe EPA haveacrimina unit?

UHLMANN: They havean officeof criminal
enforcement with about 200 agentsthat investigate
environmenta crimes.

CCR: Who headsthat unit?

UHLMANN: Peter Murtha, who isaformer colleague
of oursinthe Environmenta Crimes Section, was
recently named the new director of EPA’'scrimina
program. We have an extremely closeworking
relationshipwith hisoffice. Therewasatimesome
yearsago wheretherewere somestrainsin that
relationship, but we haveworked very hardto builda
strong partnership. Wework with EPA on nearly
every casethat we prosecute.

CCR: Doesthe FBI have an environmenta unit?
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UHLMANN: They continueto devoteresourcesto
environmenta crimesinvestigations. They havea
physical presencein every part of the country, which
EPA with just 200 agents cannot provide, sothe FBI's
continued participation isimportant.

CCR: When adefense attorney raises suspensionand
debarment issueswith you, what do you say?

UHLMANN: Wetell defense counsel that any
suspensi on and debarment i ssues must be addressed
with the suspension and debarment officialsat the
agencieswheretheir clientsaredoing business. Wedo
not try toinfluence suspension and debarment officias
inthe exerciseof their discretion about whether a
company should be suspended or debarred. Doing
businesswiththefedera governmentisaprivilege.
Indeed, thereismuch competition to do businesswith
thegovernment. That privilege should not be extended
to companiesthat areviolating thelaw and do not have
programsin placeto make surethat any violationsthat
have occurredin the past are not repeated.

CCR: Findly, on corporate waiversof privilege—your
take?

UHLMANN: Our view isthat corporationswho
cooperate and waive privilegeareentitled to greater
considerationin the pleanegotiation processthan
corporationswho do not. Beyond that general
principle, whether wewill requirewaiver asacondition
of cooperation depends upon thetype of information
beingwithheld on privilegegrounds. If most of the
privilege clamsconcerninformation gethered by
defense counsel inresponseto our investigation or
prosecution, wearenot aslikely to seek waiver,
particularly wherethewithheld information concerns
mental impressionsof counsal. Ontheother hand, if
informationisbeing withheld about communications
that occurred at thetime of theeventsweare
investigating, wearemorelikely torequirewaiver,
because without waiver wewill not be ableto shed
light onthefull extent of corporatewrongdoing. For
example, if corporate officiadscommitted crimes
notwithstanding warningsfromin-houseattorneys, a
law-abiding corporation should not beshielding its
officids, and should bewillingtowaive privileges, so
that corporate criminalscan bebrought to justice.

[Contact: David M Uhlmann, Environmenta Crimes
Section, Department of Justice, PO. Box 23985,
Washington, D.C. 20026. Phone: (202) 305-0321]

PRESS RELEASES

Statement of theAttorney General AlbertoR.
Gonzaleson the Resignation of Assistant
Attorney General ThomasL . Sansonetti

U.S. DOJ Headquarters, Washington, D.C.—
Mar ch 10, 2005:

Attorney General Alberto R. Gonzalesissued the
following statement ontheresignation of Assistant
Attorney General ThomasL . Sansonetti of the
Environment and Natural ResourcesDivison (ENRD):

“Tom Sansonetti vigoroudly enforced our nation's
environmental lawsduring histenure at the Department
of Justice. Although our timetogether a the
Department was short, our relationship asfriendsand
colleagues dates back to the beginning of the Bush
Administration when Tom returned to public service. |
admire Tom’scareer accomplishments, valuehis
interest in taking on new challenges, and thank himfor
hisserviceto our nation, President Bush, and the
pursuit of justice.”

Sansonetti was confirmed by the United States Senate
inNovember 2001 and presided over historictimesin
theENRD. Under hisleadership, the ENRD set new
recordsin securing civil penaltiesand obtaining
remedid action by pollutersunder environmental laws.
Over thelast four years, the ENRD promoted the
hedlth and safety of Americal scitizens, combated
illega shipmentsof hazardousmaterials, achieved
sgnificant progressin assuring cleaner water, obtained
prison sentencesfor thosewho pollutethe oceans,
secured substantial Superfund settlements, and joined
federa, state, and local effortsin cleaningupAmerica's
air and protecting itsnatural resources. Sansonetti’'s
resignationwill beeffectiveApril 8, 2005.
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Two Cor porationsand Three South
Mississippians Convicted of FillingWetlandsand
Defrauding Homeowner sAbout Suitability of L ots
for Development

U.S. DOJ Headquarters, Washington, D.C.—
March 1, 2005:

The Department of Justiceand the U.S. Attorney’s
Officefor the Southern District of Mississippi
announced that on Friday, February 25, 2005, apetit
jury in Jackson, Mississippi, returned guilty verdictson
al countsin anindictment brought against Robert
Lucas, Jr., of Lucedae, Mississippi; hisdaughter,
Robbie LucasWrigley of Ocean Springs, Mississippi;
and M. E. Thompson, Jr., of D’ [berville, Mississippi,
and two affiliated corporations,; BigHill Acres, Inc.,
and Consolidated Investments, Inc. Thethree
individua sand two corporationswere charged with
CleanWater Act violationsin connection with their
development of wetlandsina2600 acre subdivisonon
property inVancleave, Mississippi, known asBig Hill
Acres.

In addition, theindividual sand corporationswere
convicted of conspiracy and mail fraud for having sold
hundreds of homesitesin wetlands despite numerous
warningsfrom public hedth officia sthat they were
illegdly ingtalling septic systemsin saturated soil.
Warnings stated that these systemswerelikely tofall
and contaminate the property and the drinking water
aquifer below it.

“These defendants endangered the environment and
public health by disregarding thelaw and by ignoring
repeated warningsfromfederd, state, and local
officias,” said Tom Sansonetti, theAssstant Attorney
Generd for the Justice Department’ s Environment and
Natural ResourcesDivision. “InhisEarth Day
message, President Bush madeit apriority of this
Administrationto preserveand protect wetlands. This
case demongtratesthe Department’scommitment to
that god.”

“Thedefendantsillegdlly filled hundredsof acresof
wetlandsand defrauded low-incomeresidentsof Big
Hill Acreswho ended up with leaking sewagethat put

thehealth of their familiesat risk,” said Thomas\V.
Skinner, EPA'sActing Assistant Administrator for
Enforcement and ComplianceAssurance. “The
convictions should send aclear messagethat those
who knowingly jeopardize public healthwill beheld
accountablefor their crimes.”

Theindictment charged that asearly as 1996,
ingpectorsfromtheU.S. Army Corpsof Engineers
informed Mr. Lucasthat substantial portionsof the Big
Hill Acresproperty contained wetlandsand could not
bedeveloped ashomesites. Theindictment recitesa
long record of warningsthat the Mississppi
Department of Health and other regulatory agencies
issued to the defendants notifying them of thepublic
hedlth threat they were creating by continuingtoinstall
septic systemsin saturated soil. Neither those
warnings nor cease and desist ordersfromthe U.S.
Army Corpsof Engineersand theU.S. Environmental
Protection Agency restrained L ucas, Wrigley, and
engineer M. E. Thompsonfromimproperly ingtaling
systemsthat did not conformto state health
department regulationsinlotsthat they continued to
developand sll.

TheBigHill Acresresdentshave suffered from
seasonal flooding and the discharge of sewagefrom
failing septic systemson the ground around their
homes. Thedevel opment has been the subject of
numerouscivil lawsuitsby tenantsagainst the
developers.

Thiscasewasinvestigated by the FBI andthe EPA
with the ass stance of the Department of Agriculture’s
Soil Conservation Serviceand theMississippi
Department of Health. Itisbeing prosecuted by Trid
AttorneysJeremy Korzenik and Deborah Hillmann of
the Department of Justice'sEnvironmental Crimes
Section and by Assistant United StatesAttorney Peter
Barrett of the United StatesAttorney’s Officefor the
Southern District of Mississppi.
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EPA ActingAdministrator SeveJohnson Signs
Final Clean Air InterstateRule(CAIR)

EPA Region 1, Boston, M assachusetts —
March 16, 2005

BOSTON - Acting Administrator Steve Johnson today
sgnedthefinal CleanAir Interstate Rule (CAIR), a
rulethat will ensurethat Americanscontinueto bresthe
cleaner air by dramaticaly reducing air pollution that
moves across state boundariesin 28 eastern states—
including Connecticut and Massachusetts. Whenfully
implemented, pollution in the eastern part of the United
Stateswill bedramatically reduced and “ smog days’ in
New England should be athing of the past.

“CAIRwill resultinthelargest pollution reductionsand
health benefitsof any air rulein morethan adecade,”
said Acting EPA Administrator Steve Johnson. “The
actionwearetaking will requireall 28 statesto be
good neighbors, helping statesdownwind by
controlling airborneemissionsat their source.”
CAIRwill permanently cap emissionsof sulfur dioxide
(S0O,) and nitrogen oxides (NO ) inthe eastern United
States. When fully implemented, CAIR will reduce
SO, emissionsin 28 eastern statesand the District of
Columbiaby over 70 percent and NO, emissionsby
over 60 percent from 2003 levels. Thiswill resultinthe
largest health benefitsof any EPA air ruleinmorethan
adecade—amounting to savingsof amost $100 billion
per year in hedth care costsby 2015, and preventing
17,000 prematuremortalities; 1.7 millionlost work
days, and 500,000 lost school days, annually.

CAIRrequiresthat the 28 statesthat play alargerole
inpolluting theair of their downwind neighbors, control
the pollution that moves across state boundaries.
CAIRwill help over 450 countiesin the eastern United
Statesmeet EPA'sprotectiveair quality standardsfor
ozoneandfineparticles.

Therulehas profound regional impacts. CAIRIs
expected to bring almost dl of New England into
compliancewith the nation’ssmog standard withinthe
next fiveyears. Most of New England’smost
populated areas are currently out of compliancewith
theozone standard, including all of Massachusstts,

RhodeIdand, Connecticut and parts of Maineand
New Hampshire. Theregion had 13 smog-alert days
last summer, but had 43 smog-exceedance daysin
2002 —when moretypica hot summer weather
occurred.

“Thisaction, together with other air quality regulations
previoudy adopted, ensuresdramatic air quality
improvementsin New England and therest of the
country over the next decade,” said Robert W. Varney,
regional administrator of EPA’'sNew England Office.
“Thebenefitsof thisruleto New England’'sair quality
areenormous.”

CAIRisanextremely cost effectiverule, with hedth
and environmenta benefitsvalued at morethan 25
timesthe cost of compliance by 2015. Therulecreates
oneof thelargestinvestmentsever incleanair
technology, requiring nearly $17 billion of investment in
pollution contrals.

CAIRwill mandatethelargest reductioninair pollution
sincethereductions set by theAcid Rain Program
under the Clean Air Act Amendmentsof 1990. Under
CAIR, stateswill achievetherequired emissions
reductionsusing oneof two optionsfor compliance:

(2) require power plantsto participatein an EPA-
administered interstate cap and trade system that caps
emissionsintwo stages, or (2) meet anindividua state
arr emissonlimitsthrough measuresof thestate’s
choosing. By addressingair pollutantsinacost
effectivefashion, EPA and the stateswill protect public
hedlth and the environment without interfering withthe
steady flow of affordableenergy for American
consumersand businesses.

[For moreinformation, goto: http://mwww.epa.gov/
CAIR. EPA Contact: Sheryl Rosner, EPA Officeof
PublicAffairs, (617) 918-1865, rosner.sheryl @

epa.gov.]
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EPA AnnouncesFirst-Ever Ruleto Reduce
Mercury Emissionsfrom Power Plants

U.S. EPA Headquarters, Washington, D.C. —
Mar ch 15, 2005:

ActingAdministrator Steve Johnsonwill signthe Clean
Air Mercury Rule, arulethat will sSignificantly reduce
mercury emissionsfrom coa-fired power plantsacross
thecountry. Takentogether, therecently issued Clean
Air Interstate Ruleand the new Clean Air Mercury
Rulewill reducedectric utility mercury emissonsby
nearly 70 percent from 1999 levelswhenfully
implemented.

“Thisrulemarksthefirst timethe United Stateshas
regulated mercury emissionsfrom power plants,”
ActingAdministrator Steve Johnson said. “Inso
doing, we becomethefirst nationintheworldto
addressthisremaining source of mercury pollution.”

TheCleanAir Mercury Rulewill requirereductionsat
our largest remaining source of human-generated
mercury emissions, electric utilities. Mercury isa
persistent, toxic pollutant that accumulatesinthefood
chain. While concentrationsof mercury intheair are
usualy low, mercury emissionscanreachlakes, rivers
and estuariesand eventudly build upinfishtissue.
Americansareexposed to mercury primarily by eating
certain speciesof fish. Fishand shellfisharean
important part of ahedthy diet. However, pregnant
women, women of childbearing age, nursing mothers
and young children should avoid certaintypesof fish
that arehighin mercury.

Johnson noted that closeto 80 percent of thefish
Americansbuy comesfrom overseas, from other
countriesand from waters beyond our reach and
control. The United States contributesjust asmall
percentage of human-caused mercury emissons
worldwide—roughly three percent with U.S. utilities
responsi blefor about one percent of that.

“ Airborne mercury knowsno boundaries; itisaglobal
problem. Until globa mercury emissionscanbe
reduced —and moreimportantly, until mercury
concentrationsinfish caught and sold globdly are

reduced —itisvery important for women of child-
bearing ageto pay attention to the advisory issued by
EPA and FDA, avoiding certaintypesof fishand
limiting their consumption of other typesof fish,”
Johnson added.

Today’srulelimitsmercury emissionsfrom new and
existing coal-fired power plants, and createsamarket-
based cap-and-trade program that will permanently
cap utility mercury emissionsintwo phases. thefirst
phase cap is 38 tonsbeginning in 2010, with afinal cap
set at 15tonsbeginning in 2018. Thesemandatory
declining caps, coupled with significant pendtiesfor
noncompliance, will ensurethat mercury reduction
requirementsare achieved and sustained.

The cap-and-trade system established under today’s
rulea so createsincentivesfor continued devel opment
andtesting of promising mercury control technologies
that are efficient and effective, and that could later be
used in other partsof theworld. Inaddition, by
making mercury emissionsatradable commodity, the
system providesastrong motivation for somedtilities
to makeearly emission reductionsand for continuous
improvementsin control technologies.

“We remain committed to working with Congressto
help advancethe President’sClear Skieslegidationin
order to achievegreater certainty and nationwide
emissionsreductions,” said Steve Johnson. “But we
need regulationsin place now.”

[For moreinformation about the new rule, goto:
http://mww.epa.gov/mercuryruleor contact Cynthia
Bergman, 202-564-9828 or bergman.cynthia@

epa.gov.]

BACK ISSUES

Back issues of this Newsletter can be viewed
on the Environmental Enforcement and
Crimes Committee Web page at
http://www.abanet.org/environ/committees/
environcrimes/newsletter/archive.html.
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AMERICAN BARASSOCIATION
SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

Calendar of Section Events

_

\

“Little NEPA” Conference
State-Level Environmental Impact
Assessment

May 30, 2005

Boston, Massachusetts

(Cosponsored with the International
Association for Impact Assessment, for
information see www.iaia.org)

Wetlands Law and Regulation

June 8-10, 2005

Washington, D.C.

(Cosponsored with ALI-ABA and ELI, for
information see www.ali-aba.org.)

ABA Annual Meeting
Aug. 4-9, 2005
Chicago, lllinois

13th Section Fall Meeting
Sept. 21-25, 2005
Nashville, Tennessee

35th Annual Conference on
Environmental Law

March 9-12, 2006

Keystone, Colorado

For more information, see the
Section Web site at
http://www.abanet.org/environ or
contact the Section at 312/988-5724.

REGIONAL REPORTS

Region 1: Noreport thisissue.
Region 2:
NSR Enforcement Initiativein New York

Joseph Suich

LeBoeuf, Lamb, Greene & MacRae, LLP
Albany, New York

JSUICH@Igm.com

New York electric generating companieshave entered
into consent decreeswith New York State, based on
Sateadlegationsof CleanAir Act PSD and TitleV
violations, to reduce emissionsfrom six upstate coal-
fired power plants. Under settlement withNRG
Energy Inc. (NRG), NRG will reduce SO, emissions
by 87 percent and NO, emissionsby 81 percent at its
Huntley and Dunkirk plants. NRG will accomplish
thesereductionsviaacombination of ingtalling new
pollution controls, switching to cleaner burninglow-
sulfur cod, andretiring units. Theagreement also
requires NiagaraMohawk Power Corp. (NiMo), the
previousowner of theplants, to pay a$3 million
pendty, providean additional $3millionin
environmental benefit projects, and to convey 2,500
acresof land along the Salmon River tothe state.

In addition, the state has reached an agreement with
AESand New York State Electric and Gas
Corporation (NY SEG) to reduceemissionsat four
former NY SEG power plants. AESwill reduce
emissionsof SO, emissionsby at least 90 percent and
NO, emissionsby at least 70 percent. AESwill
accomplish these reductionsviaacombination of the
ingtalation of innovative clean cod technology, and
either theceasing of operationsof, or theinstallation of
pollution control technology at, itsGreenidge,
Westover, Jennison and Hickling plants. Inaddition,
NY SEG will pay a$700,000 penalty, and AESwill
provide$1 millionfor environmental benefit projects.
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EPA Region 2 Enfor cement Snapshots

The Department of Justice (DOJ) and EPA Region 2
have announced thelodging of aproposed Consent
Decree“inwhich twelve defendants, including Waste
Management, Inc., Transtech Industries, Inc., and
certain of their affiliates, will pay $2,625,000, to
reimburse EPA’s costsfor the ongoing clean-up of the
Kin-Buc Landfill Superfund site, in Edison, New
Jersey.” Each defendant will aso pay $100,000in
civil pendtiesdueto late performance.

EPA Region 2 hasannounced that it “ reached an
agreement with 11 private parties, requiring themto
immediately pay $800,000 for part of the $3 millionin
cleanup work conducted by EPA at the Bayonne
Barrel & Drum Superfund sitein Newark, New
Jersey.” Theprivatepartieswill pay the$2.2 million
balance of EPA'spast cleanup expenditures, minusthe
vaueof ther futurework.

EPA Region 2, pursuant tothe Clean Air Act, issued
Happy | ce, apackaged ice manufacturing and cold
storagefacility in Fairport, New York, an
administrative order to bring the company’ sammonia
refrigeration systemsinto compliance.

Region 3: Noreport thisissue.
Region 4: Noreport thisissue.
Region 5:

SalvageYard Ownersand Oper ator sFace Sate
Enfor cement, Possible Penalties

I ndiana Depar tment of Environmental
Management E-News Release — M ar ch 22, 2005

Enforcement actionstaken by the Indiana Department
of Environmenta Management (IDEM) mark a
milestonein the state’ sfour-year effort to help auto
salvagefacility ownersand operatorsunderstand and
follow Indiana senvironmental rules. 1n 2000, staff
membersintheagency’spollution complaint
clearinghouse recognized the need to providetechnical
assistanceand ensure continua complianceat Indiana's
auto salvagefacilities. Inresponse, IDEM obtained a

grant for $190,000 from the United States
Environmenta Protection Agency for an auto salvage
fadlity inititive

After workingtoidentify andlocateauto salvage
facilitiesaround the state, staff members sent out | etters
about theinitiative. Through aseriesof regiona
workshopsand multi-mediainspections, IDEM
technical staff provided education about managing
storm water, wastetiresand used oil, and preventing
illega open burning andillegal opendumping. Staff
members al so educated the business peopl e about
removing mercury switchesprior to shredding or
crushingvehicles.

“IDEM’sauto salvagefacility initiative showsthat clear
directionandinformation from our technica staff helps
bus nesses successfully comply with environmenta
rules,” said ThomasEasterly, IDEM commissioner.
“Many auto salvagefacility ownersand operatorshave
worked cooperatively with our staff and we commend
them for their commitment to preventing pollution.”

“Thefacilitiesrecelving Noticesof Violation have,
unfortunately, disregarded the agency’ sattemptsto
inform them about and hel p them comply withrules
that are designed to protect the public health and
environment,” said Easterly. “Their disregard for
complianceleavesusno other choice but to takethis
formd action.” IDEM hasissued NOVsto eight
salvageoperators. Each Noticeof Violation outlines
gpecific environmenta problemsthat theagency
believesthefacility must correct and requiresthe
recipient to present IDEM with an acceptable plan for
preventing futureviolations. Thereisapotentia for
penalties, aswdll.

“Weat IDEM prefer to put our effortstoward working
with businesses, and providing themwith thetechnical
assistancethey need to understand and comply with
environmentd regulations,” said Eagterly. “ But, wewill
takeaction against anyonewhosedisregard for
compliance presentsathrest to public heath and the
environment.”

Inadditionto distributing the comprehensive
ComplianceManual for IndianaAuto Salvage
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Facilities, theagency isdistributing abooklet called
“Makethe Switch,” withinformation andinstructions
about mercury switchesin vehicles, and aposter to
helpraiseawareness. Auto salvagefacilitiesandthe
public canfind moreinformation, includinganon-line
version of the compliance manua, ontheIDEM Web
gteat: http:/Amww.IN.gov/idem/autosalvege.

[IDEM contact person: Amy Hartsock, IDEM, Office
of Mediaand Communications Services,

(317) 233-4927; 1-800-451-6027 ext. 3-4927;
ahartsoc@dem.gtate.in.ug]

Region 6: Noreport thisissue.
Region 7:

Landownersin Western Nebr aska Cited for
Clean Water Act Violations

U.S. EPA Region 7, Kansas City, Missouri —
Mar ch 23, 2005:

EPA Region 7 hascited two landownersin western
Nebraskafor violating thewetlands provisonsof the
CleanWater Act, semming fromillega dumping of fill
material into astream or river without first obtaining the
necessary permit fromthe U.S. Army Corpsof
Engineers. EPA andthe Corpsof Engineersshare
responsbility for protection of our nation’swetlands
resources, and worked together closely on both cases.
EPA ordered both landownersto undertakerestoration
projectsto addressthe environmental harm caused by
theirillegd activities.

EPA cited Wayne Hansmeier and theKingdey Cattle
Company in Keystone, northeast of Ogallala(Keith
County), for theunauthorized diverson of Whitetail
Creek, atributary of the North Platte River. Hansmeler
and the Kingd ey Cattle Company dug anew channel
for the creek and filled about 1,200 feet of the creek
and one acre of wetlandsto expand their cattlegrazing
areainthe spring of 2003. Whitetail Creek ispart of
the Sandhillsecosystem, whichisaunique, fragileand
valuable natural resource areain Nebraska. Thecreek
also provideshabitat for the Northern Redbelly Dace,
aNebraska-listed sensitivefish species. EPA ordered

Hansmeier and the Kingd ey Cattle Company to
recreatethelost wetland areaand replacethelost
stream channel length, and assessed apenalty of
$20,000. Thecasewasfinalized Feb. 14.

EPA a so cited Jm Jessen of Lisco for the unauthorized
congtruction of aculvert crossing and three sand dikes
inchanne sof theNorth Platte River in Morrill County
during August and September 2003. (Liscoisabout 50
milesnorthwest of Ogallala). Jessen’sconstruction
restricted thenormal flowsof theriver, creating aflood
hazard and damaging agquatic habitat. EPA ordered
Jessen to removethe culvert crossing and sand dikes.
Jessen agreed to perform two environmental projects
for wetland enhancement and conservationin Morrill
County at an estimated cost of $52,000, as part of a
settlement agreement. Jessenwill aso pay apenalty of
$4,200. Thecasewasfinalized March 18.

Region 8:

Developer to Pay $330,000 to Restore Indian
Creek Wetlands Plus $110,000 Penalty

U.S. EPA Region 8, Denver, Colorado—
February 24, 2005:

A Lovedand, Colo. development group will provide
approximately $330,000 to correct environmental
damageit caused on Indian Creek and its adjacent
wetlandsin violation of the Clean Water Act and pay a
penalty of $110,000, according tothe U.S.
Environmental ProtectionAgency’sDenver office.

TheU.S. Department of Justice, on behalf of U.S.

EPA Region 8, filed acivil complaint andlodged a
proposed consent decree on Feb. 10, 2005 against
Frederic M. Bernstein, Henry Y. Yusem, K & J
Properties, Inc., Y & B Properties, LLC, Indian Creek
Investments, LLC, and ICR, LLC of Loveland for the
unauthorized dischargeof fill materid into Indian Creek
and itsadjacent wetlands.

EPA had ordered Frederic Bernstein, devel oper of the
Indian Creek Ranch northwest of Loveland onAug.
30, 1999 and May 15, 2000, to stop further
dischargesinto Indian Creek, itswetlandsor tributaries
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and to submit aplan for assessing and restoring the
damage. After thedeveloper failed to comply withthe
orders, EPA referred the caseto DOJfor civil action.
Sincehalf of the defendantsfiled for bankruptcy in
October 2002, DOJ has been negotiating asettlement
fortheclams.

EPA'sconcernsarefor theremoval and stabilization of
the sediment that was pushed down theriver bank and
into the creek, aswell asthefull impact of the
proposed development activitieson Indian Creek and
itsadjacent wetlandsand tributaries. Thedevel oper
impaired or destroyed approximately two acres of
stream channel and adjacent wetlands. “EPA
acknowledgesthe complexity of the negotiationsthat
wererequiredinlight of the bankruptcy actionand
appreciatesthe developer’swillingnessto performthe
restoration,” said Region 8 Assistant Administrator
Carol Rushin, Officeof Enforcement, Complianceand
Environmental Justice. “Colorado’sscarcewatersand
wetlands must be protected from al formsof pollution
that aredischarged by un-permitted activities.”

Air Quality in Rocky Mountain National Park
Focusof ColoradoAir Quality Control
Commission Meeting

U.S. EPA Region 8, Denver, Colorado—
Mar ch 16, 2005:

Representativesfrom federal and state agencies,
including research scientistsand air pollution experts,
will providean updateonair quality within Rocky
Mountain Nationa Park at ameeting of the Colorado
Air Qudity Control Commission Friday. Themeeting
isscheduled to begin at 8:30 am. in the conference
center at the Rocky Mountain Park Holiday Inn, 101
South Saint Vrainin EstesPark. Itisopentothe
public. Althoughthecommissionregularly meetsin
Denver, oneor moremestingsayear areheldin
locationselsawherein Coloradoif issuesaffectinga
particular community or regionwithinthestatearea
large part of the agenda.

TheU.S. Congress hasexpressed concernin recent
yearsabout air quality in pristinewildernessareas
scattered throughout the country. Theseareasare

known as Class| areas, and Rocky Mountain National
Park isoneof 12in Colorado. Congresshassaid that
ar qudity and other environmenta conditionsinthese
areas need to be protected.

Technica staff fromtheU.S. Environmental Protection
Agency’sRegion 8 Officeof Air and Radiation,

U.S. Department of the Interior’ sNational Park
Service and the Colorado Department of Public Health
and Environment will present information about current
ar quality and environmental conditionsthat are
believed to be occurring in Rocky M ountain National
Park, aswell astheissuesthe scientific datarepresent
and possible optionsto addressthoseissues. Itis
expected that these presentationswill introducea
discussion on what next stepswould be appropriateto
better understand the environmental mechanisms
involved.

[ Theagendafor Friday’s meeting can beviewed online
and downloaded at: http://www.cdphe.state.co.us/op/
agcc/agccdown/Agenda.pdf. Thoseinterested aso
canvigt theWeb site of the Rocky Mountain Nationd
Park Initiative, agroup formed to study and formulate
optionsto addressair quality issuesfacing the park.
Thissiteprovidesaclearinghousefor theinitiative's
information: http://www.cdphe.state.co.us/ap/
rmnp.html]

Region 9: Noreport thisissue.

Region 10: No report thisissue.

ABA SECTION OF ENVIRONMENT,
ENERGY, AND RESOURCES

13TH SECTION FALL MEETING
Sept. 21-25, 2005
Nashville, Tennesssee

For more information, call 312/988-5724 or
visit http://www.abanet.org/environ.

SAVE THE DATE!
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