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five years before the lawsuit commenced. As noted in
the prior articles discussing this issue, this case has
significant implications on enforcement actions as well
as attorneys conducting due diligence for clients that
may have affected facilities.

In a more recent case out of the U.S. Court of Appeals
for the Eleventh Circuit, involving the same litigants and
similar facts as the first case, National Parks
Conservation Ass’n, Inc. v. Tennessee Valley
Auth’y, 502 F.3d 1316 (11th Cir. 2007), the court
reached a contrary holding, finding that claims under
the CAA were time-barred. The Eleventh Circuit
distinguished its holding from the Sixth Circuit through
analysis of the differing underlying state regulations at
issue, Alabama for the Eleventh Circuit case and
Tennessee for the Sixth Circuit. The Eleventh Circuit
held that because Alabama’s regulations did not
impose a continuing obligation to apply Best Available
Control Technology (BACT) the violations were not
continuing and any penalty claims were time-barred.
502 F.3d at 1325. In addition, the court held that
claims for injunctive relief were also unavailable by
application of the concurrent remedy doctrine. That
doctrine holds that when a party’s legal remedies are
time-barred, the party’s concurrent equitable claims
generally are barred as well. Id. at 1326. The court
refused to apply cases holding that the concurrent
remedy doctrine did not bar government actions to
enforce environmental laws holding that this exception
only applied to government plaintiffs, not citizens, as
argued by the plaintiffs. Plaintiffs asserted that under
the citizens suit provisions of the CAA, they were
acting equivalent to a governmental entity in seeking to
enforce environmental laws. This reasoning was
rejected by the Eleventh Circuit. Id. at 1327.
Consequently, not only were the plaintiffs’ penalty
claims dismissed, their claims for injunctive relief were
also rejected by the court.

The plaintiffs in the Eleventh Circuit case have filed a
Petition for Writ of Certiorari to the United States
Supreme Court (No. 07-867) (Jan. 2, 2008). They
have asked the Court to address the statute of
limitations issue presented by the two cases, as well as
the application of the concurrent remedy doctrine
applied in the Eleventh Circuit opinion. (They have also
asked the Court to review the sufficiency of pre-suit
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notice given in the Eleventh Circuit case. Other claims
by the plaintiffs were thrown out because the Eleventh
Circuit held that the pre-suit notice did not sufficiently
identify the alleged violations and therefore failed to
provide adequate notice to TVA.) Whether this
certiorari petition is granted, and ultimately whether
plaintiffs are successful, may hinge in large part on
whether or not the Supreme Court perceives an actual
split in the circuits or accepts the Eleventh Circuit’s
analysis that the rulings are grounded on interpretations
of differing underlying State Implementation Plans and,
therefore, pose no genuine difference as to the
applicable law. Not surprisingly, the petitioners in their
certiorari petition argue that this is a distinction without
a difference and that the underlying requirements for
new source review and BACT analysis are
fundamental to the CAA program and do not hinge
upon perceived distinctions between state programs.

In the meantime, in an interesting development, an
Environmental Protection Agency Administrative Law
Judge (ALJ) has already applied the Eleventh Circuit
decision in an administrative enforcement action under
the Clean Water Act’s dredge and fill requirements, 33
U.S.C. § 1311(a). In the Matter of Robert G. Heser
and Andrew Heser, Respondents, CWA-05-2006-
0002, 2007 WL 4618371 (Dec. 19, 2007). In that
case, the ALJ held that an administrative complaint for
failure to secure a dredge and fill permit was time-
barred because the activity occurred more than five
years from the commencement of the administrative
action. The ALJ specifically cited to the Eleventh
Circuit opinion in reaching this conclusion. This
reinforces the view that the continuing violation issue
has significance not only to the CAA, where it has
been principally litigated, but to other potential
statutory violations as well. Therefore, the Supreme
Court’s consideration of the petition for rehearing in the
Eleventh Circuit case bears watching by all
environmental practitioners.

Carrick Brooke-Davidson, counsel with the
Austin, Texas office of Andrews Kurth LLP,
practices in the firm’s environmental section, with
an emphasis on enforcement and litigation matters.
He is a former attorney in the Environmental
Enforcement Section of the U.S. Department of
Justice.

SPECIAL JOINT DEFENSE
INSTRUCTIONS IN CONSPIRACY CASES

David E. Roth, Esq.
Bradley Arant Rose & White LLP

Brian L. Flack, Esq.
Venable LLP

It has long been acknowledged that criminal
conspiracy prosecutions present unique and troubling
dangers for defendants. Justice Jackson’s oft-quoted
description of conspiracy as an “elastic, sprawling and
pervasive offense . . . . so vague that it almost defies
definition” rings as true today as it did in 1949. See
Krulewitch v. United States, 336 U.S. 440, 445-46
(1949) (Jackson, J., concurring). As the government
continues to expand the limits of the conspiracy statute,
ensnaring more and more defendants and alleging
increasingly complicated criminal enterprises, the
inherent risks in multi-defendant, “mega trial”
conspiracy prosecutions are stretching judicial
resources and creating fundamental constitutional
problems. See e.g., United States v. Baker, 10 F.3d
1374 (9th Cir. 1993), overruled on other grounds,
United States v. Nordby, 225 F.3d 1053 (9th Cir.
2000); United States v. Delatorre, — F. Supp. 2d —
—, 2007 WL 4152841 (N.D. Ill., Nov. 21, 2007).
One practical solution that is often utilized to better
manage conspiracy mega trials is the implementation of
a joint defense agreement. While these arrangements
can allow for more efficient trial management, and
ultimately benefit both the defendants and the court,
they can also create significant challenges.

The heart of a conspiracy prosecution is the
conspiratorial agreement. The Supreme Court has
observed that the agreement among conspirators is the
defining feature of a criminal conspiracy.  See Ianelli v.
United States, 420 U.S. 770, 777 (1975). Indeed,
failure to prove an agreement is grounds for judgment
of acquittal on a conspiracy count. Accordingly, the
government goes to great lengths to establish the
collusion and collaboration of the defendants and their
membership in the alleged conspiracy. Unfortunately,
where the defendants have formed a joint defense, the
operation of that joint defense in the court room may
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itself reinforce the government’s characterization of the
conspiracy. While the joint defense will likely take
steps to minimize the appearance of collusion or
cooperation in front of the jury, there will inevitably be
a certain amount of collaborative interaction from
which the jury may conclude that they are, in fact,
watching a conspiracy in action. This can be
exacerbated when the judge, in the desire to improve
courtroom efficiency, requires that one lawyer from the
joint defense team take the lead in questioning each
witness. Regardless of the efforts of counsel to
downplay this effect, it may still send a strong and
indelible message, particularly to uncertain jurors.

One way defense counsel can try to minimize the
impact of damaging juror inferences from a joint
defense is to ask the trial judge to specially instruct the
jury about the joint defense at the beginning and at the
end of the trial. While we are not aware of such an
instruction in any of the Federal Circuit Courts of
Appeal Model Jury Instructions, one possible
approach is the use of the following as a starting point:

Counsel for the defendants have sat together here
at the trial and have [collaborated] in the defense
of this case. They are entitled to sit together and
cooperate and join in a common defense, since
their clients are charged with crimes in which they
are each alleged to have participated. This joint or
common defense does not constitute evidence that
the defendants were previously associated in a
conspiracy or other crime, and you are to draw no
inference from their joint efforts undertaken as a
matter of right in their defense of this case.

This instruction was given by a district court and
expressly approved by the Court of Appeals for the
Third Circuit in an unpublished opinion. United States
v. De Los Santos, 163 Fed. Appx. 132, 136 (3d Cir.
2006). While such an instruction is not a panacea, it
may help to minimize impermissible prejudice caused
by the joint defense arrangement. As the Third Circuit
observed: “The charge is intended to ensure that jurors
do not conclude anything nefarious about jointly tried
defendants because they sit together, interact and
appear to cooperate during their joint trial. . . .  [G]iven
the joint trial and the nature of the evidence, we would
have been concerned if the court had refused to give
this charge.”  Id.

The risk of such an instruction is that it may have
precisely the opposite of the intended effect. While the
purpose of the instruction is to (1) explain to the jury
that the defendants are cooperating in their joint
defense, and (2) instruct the jury to draw no negative
inference from that cooperation, the jury may—faced
with a complex and lengthy trial—only remember point
(1) while completely forgetting the all-important point
(2). It should be noted that the appealing defendant in
De Los Santos challenged the instruction as causing
the jury to draw the opposite conclusion—that the
instruction “suggests to the jury a unity of purpose
among defendants sharing a common goal.” Id. at 136
(internal quotation marks and citation omitted). While
the Court rejected this argument as “meritless,” id., the
answer may not actually be that easy.  Accordingly, a
joint defense should give careful consideration before it
asks for a joint defense instruction.

Furthermore, where the trial judge imposes special trial
procedures on a joint defense which directly impact
defendants’ presentation of their defense (e.g., that one
defense lawyer must take the lead on each witness),
prudence dictates that the judge explain those
guidelines to the jury and instruct them not to draw any
inferences from them. Joint defense counsel should
consider carefully whether asking for additional
explanatory instructions is necessary or appropriate.

David E. Roth is a partner at the Birmingham,
Alabama office of Bradley Arant Rose & White
LLP.  Mr. Roth practices white collar criminal
defense with an emphasis on environmental
criminal defense. Brian L. Flack is a partner at the
Washington, D.C. office of Venable LLP.  Mr. Flack
practices in the area of white collar criminal
defense and specializes in environmental criminal
defense.

For books from the Section of
Environment, Energy, and Resources

and ABA Publishing, visit
www.ababooks.org
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LOOK BEFORE YOU LEAP—
DPAS, NPAS, AND THE

ENVIRONMENTAL CRIMINAL CASE

Joseph G. Block
David L. Feinberg

Venable LLP
Washington, DC

In our profession, we aim to keep the client from being
indicted in the first place. The aim becomes an
imperative when defending a corporation. An
indictment in an environmental criminal case means
public embarrassment and reputational damage. In
addition to steep monetary penalties and years of
probation, it also may mean plummeting share price
and suspension or termination of government contracts.
With all these impacts in mind, the prospect of a
Deferred Prosecution Agreement (DPA) or a
Non-Prosecution Agreement (NPA) might simply be
viewed as the next best thing to a declination. But these
types of agreements—which have become increasingly
prevalent—cannot be entered into lightly. For
environmental criminal defense counsel weighing
whether a DPA or NPA is in the corporate client’s best
interests, counsel must be forewarned that prosecutors
wield great discretion in this realm, that the agreement
might place onerous demands on the company, and
that the agreement, while staying and avoiding
prosecution, might nevertheless invite other substantial
collateral consequences. That said, if vigorously
negotiated and artfully drafted, a DPA or NPA can be
an acceptable if unpalatable means with which to
resolve a criminal case, if a declination of prosecution
is not in the cards.

I. DPAs and NPAs—What They Are

DPAs and NPAs are species of federal pretrial
diversion. Under a DPA, the prosecutor charges a
corporation in a criminal information, but agrees to
defer prosecution for a given period of time. If the
corporation complies with the terms of the DPA, the
prosecutor dismisses the charges. Under an NPA, no
charging document is filed provided that the company
adheres to the agreement. Other than the presence or
absence of the charging document, DPAs and NPAs

often do not differ in terms of their demands on the
companies which sign them.

DPAs and NPAs have become a “standard method” of
settling major federal corporate criminal investigations,
a trend that most agree is tied to the issuance of the
Thompson Memorandum. See, e.g., Corporate
Deferred, Non-Prosecution Agreements Up
70 Percent In 2007, CORP. CRIME REP. (Jan. 8,
2008); Scott A. Resnik & Keir N. Dougall, The Rise
of Deferred Prosecution Agreements, N.Y.  L.J.
(Dec. 18, 2006); F. Joseph Warin & Peter E. Jaffe,
The Deferred Prosecution Jigsaw Puzzle: A Modest
Proposal for Reform, 19 Andrews Litig. Ref. (Sept.
2005).

These agreements have been regarded as the key tool
in the Department of Justice’s (DOJ’s) “bold new
mission” to secure “structural corporate reform.”
Brandon L. Garrett, Structural Reform Prosecution,
93 VA. L. REV. 853, 858 (2007). They also have been
referred to as the prosecutor’s “new weapon of
choice.” F. Joseph Warin & Andrew S. Boutros,
Deferred Prosecution Agreements: A View from the
Trenches and a Proposal for Reform, 93 VA. L. REV.
In Brief 107, 107 (2007) [hereinafter “A View from
the Trenches”].

As is explained in more detail below, no DOJ guidance
governs either the availability or the terms of DPA/
NPAs. The following provisions, however, have
become common to these agreements:

A recitation of allegedly illegal acts and/or an
admission of wrongdoing.
A continuing promise to cooperate with the
prosecutor.
A promise to operate lawfully.
A waiver of any statute of limitations.
A waiver of all rights to a speedy trial.
An acknowledgment that the agreement does
not bind any other federal agency.
An acknowledgment that the agreement may
be publicly disclosed.
A provision stating that the company’s
employees or agents will not publicly
contradict the agreement.
A provision stating that, upon breach, the
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company will be subject to prosecution, and
that the agreement’s statement of facts, which
effectively establish the company’s guilt, will be
admissible.

DPAs and NPAs also often contain other, more
onerous provisions, including community service,
criminal monetary penalties, compliance monitoring,
and, in some cases, agreements to waive privilege. It is
these provisions that provide the bite of a DPA/NPA.

For example, on Jan. 20, 2006, the DOJ’s
Environmental Crimes Section (ECS) and the
U.S. Attorney for the Northern District of Ohio jointly
announced a DPA with the First Energy Nuclear
Operating Company (FirstEnergy) for making false
statements to the Nuclear Regulatory Commission
(NRC) to persuade the NRC that one of its nuclear
power plants was safe to operate. Under the DPA,
FirstEnergy agreed to pay a $23 million penalty and
$4.3 million in community service projects. The
company also agreed to cooperate with the
government’s prosecution of FirstEnergy employees.
News Release, U.S. Dep’t of Justice, Nuclear
Operating Company To Pay $28 Million Relating to
Operation of Davis-Besse Nuclear Power Station
(Jan. 20, 2006), available at http://www.usdoj.gov/
usao/ohn/news/20January%202006.htm.

On Feb. 8, 2006, the U.S. Attorney for Connecticut
announced a DPA with Operations Management
International, Inc. (OMI)—a company in the business
of operating municipal wastewater treatment plants—
that settled allegations that OMI’s New Haven and
Norwalk facilities had violated the Clean Water Act.
The allegations concerned “selective reporting,” i.e.,
reporting to regulators only clean samples and burying
dirty ones. OMI committed $6 million to a
comprehensive overhaul of its compliance operations,
donated $2 million in community service projects, and
agreed to quarterly audits of its Connecticut facilities
for a two-year period of time.  News Release,
U.S. Attorney’s Office, District of Conn., OMI and
U.S. Enter into Deferred Prosecution Agreement
(Feb. 8, 2006), available at http://www.usdoj.gov/
usao/ct/Press2006/20060208.html

II. Collateral Consequences of DPAs and NPAs

In addition to complying with the terms of the
agreement, the company often must face collateral
consequences, some quite significant, that flow from its
execution.

A. Disclosure on Public Filings

If the client is a public company, entering into a DPA
may trigger Securities and Exchange Commission
(SEC) reporting requirements, assuming that the
company has not already disclosed the government’s
investigation. For example, FirstEnergy and OMI’s
parent corporation, CH2M Hill, both disclosed their
DPAs under the “Legal Proceedings” sections of their
10-Ks.

Item 103 of Regulation S-K governs the disclosure of
legal proceedings. See 17 C.F.R. § 229.103 (2007).
Generally, Item 103 requires disclosure of pending
material legal proceedings that are not ordinary and
routine to the business. Moreover, Item 103 contains
specific language directed at administrative and legal
proceedings (i) arising under any law that regulates the
discharge of materials into the environment, or
(ii) arising under any law enacted for the purpose of
protecting the environment. Id. Those proceedings
must be disclosed if the proceedings are material,
primarily involve a claim for damages that exceeds
10 percent of the company’s current assets, or if a
governmental authority is a party and the proceedings
involve potential monetary sanctions (unless the
company reasonably believes that the proceedings will
result in monetary sanctions of less than $100,000). Id.

Item 303 of Regulation S-K could also overlap to
compel disclosure of a DPA. See 17 C.F.R.
§ 229.303 (2007). Item 303 specifies the requirements
for the company’s “Management and Discussion
Analysis,” a narrative explanation that accompanies the
financial reports. The Item requires disclosure and
discussion of any known “commitments” that will have
a material effect on the firm’s financial condition or
results of operation. CH2M Hill disclosed the fact of
its DPA under the “Commitment and Contingencies”
section of its 10-K for 2006.
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That a DPA/NPA may trigger SEC reporting
requirements requires counsel to work closely with
whomever prepares the client’s public filings. This may
include assisting the drafting of the disclosures
themselves.

B. Subsequent Litigation

Put simply, DPA/NPAs may provide a perfect template
for a civil complaint. This may be particularly true with
respect to shareholder litigation, where a DPA/NPA
could encourage a putative plaintiff to dig through the
company’s prior public filings in search of a cause of
action. The agreement’s statement of facts could be
admissible as an admission. And any privileged
information that the company provided to the
government as part of the DPA/NPA likely renders that
information discoverable by a plaintiff—by providing
the information to the government, the company waives
the privilege. See, e.g., Westinghouse Elect. Corp. v.
Republic of Philippines, 951 F.2d 1414, 1424 (3d
Cir. 1991).

C. Suspension and Debarment

For many clients—particularly those who do business
with government—suspension and debarment are the
most ruinous consequences that could potentially flow
from a DPA/NPA. See 48 C.F.R. §§ 9.405(a); 9.407-
2(b) (2007). While a DPA/NPA saves the client from
mandatory statutory debarment, which ordinarily
follows a Clean Water Act or Clean Air Act conviction,
it may not protect against federal discretionary
debarment or suspension.1

Discretionary debarment lies entirely within an agency’s
judgment, and is meted out in three general
circumstances:

Upon conviction or civil judgment for a listed
offense (such as fraud, false statement, or
embezzlement) or for any other offense that
indicates a lack of “business integrity” or
“business honesty.” The Environmental
Protection Agency (EPA) has held that “an
environmental crime provides cause to debar
‘where there is a reasonable connection
between the misconduct and performance or

business integrity’ of the contractor.” Jeff
Eckland, William Roberts, et al., 4 No.1 ABA
Envt’l. Crimes & Enforcement Committee
News. 11, 12-13 (Oct. 2002) (citation
omitted).
Upon willful failure, or a history of failure, to
perform the terms of a government contract.
Upon “any other cause so serious or
compelling in nature that it affects the
company’s present responsibility.” 48 C.F.R.
§ 9.406-2 (2007).

Taking only the first bullet-point, a DPA could qualify
as a “conviction.” Agencies use either the definition of
“conviction” found under the Office of Management
and Budget (OMB) Guidelines on Government-wide
Suspension and Debarment or the narrower definition
found under the Federal Acquisition Regulations
(FAR). The OMB definition of “conviction,” which
includes “deferred prosecution,” covers DPAs.
2 C.F.R. § 180.902 (a)-(b) (2007). The OMB
definition also could sweep in NPAs if the agreement
contains an admission of guilt. See id. The FAR
definition likely does not cover either DPAs or NPAs.
See 48 C.F.R. § 2.101 (2007).

Turning to discretionary suspension, an agency may
suspend a contractor based on any “adequate
evidence” of a cause for debarment. 48 C.F.R.
§ 9.407-2 (2007). These are limited to three general
circumstances:

Indictment for a listed offense or any other
offense that indicates a lack of business
integrity or business honesty that affects the
company’s present responsibility.
Willful failure, or a history of failure, to perform
the terms of a government contract.
Any other cause so serious or compelling in
nature that it affects the company’s present
responsibility.

Id.

 Again taking only the first bullet-point, note well that
indictment is “adequate evidence” for suspension. A
zealous debarring official likely will consider the filing of
a criminal information (which often accompanies the



8

filing of a DPA), as tantamount to the issuance of an
indictment by a grand jury. Suspension proceedings
could follow immediately thereafter.

To prevent suspension/debarment trouble from coming
to pass, in some cases counsel have successfully
approached debarring officials prior to signing a DPA
or NPA to discuss whether the agreement will affect
the client’s status as a presently responsible contractor.
Some DPAs and NPAs apparently memorialize the
debarring official’s conclusion that the DPA/NPA does
not disturb the company’s status as presently
responsible. An example is the DPA between KPMG
and U.S. Attorney’s Office for Southern District of
New York (¶ 21), available at http://www.
corporatecrimereporter.com/documents/kpmg
deferred_000.pdf.

III. Negotiating and Drafting DPAs and NPAs

So nothing beats a declination. But when the
prosecutor removes that option from the negotiating
table, and when counsel believes that indictment of the
company is likely, a DPA/NPA may present an
acceptable resolution. The task is to convince the
prosecutor that a DPA or NPA, rather than indictment
and conviction, will best serve the interests of justice.

A. Prosecutorial Discretion

Prosecutors presently wield wide discretion with
respect to the availability of, and the terms appropriate
to, DPAs and NPAs.2 A dearth of central guidance
from DOJ leaves each of the department’s divisions
and the ninety-three Offices of the U.S. Attorney to
develop their own policies on who receives the
agreements.

The anecdotal evidence is that ECS has often turned a
cold shoulder to such agreements, which, if true, can
be unfortunate. In some cases (voluntary disclosure
cases excluded), a DPA or NPA may represent a just
resolution for a company willing to cooperate, reform,
and remedy past misconduct, and for which an
indictment could bring ruinous consequences.
Furthermore, elements of DPA/NPAs can resemble the
concessions that ECS seeks through traditional plea

bargaining. For example, DPA or NPAs can contain
moderate elements such as measured compliance
reform, corrective action, and supplemental
environmental projects. These are elements that often
appear in ECS-obtained guilty pleas. See generally
Christopher A. Wray & Robert K. Hur, Corporate
Criminal Prosecution in a Post-Enron World: the
Thompson Memo in Theory and Practice, 43 AM.
CRIM. L. REV. 1095, 1160-61 (Summer 2006). With
DPA/NPAs, ECS could accomplish these same goals
without indicting, which can pose a risk of harm to
innocent shareholders and to employees. That ECS
may not often consider DPA/NPAs is also inconsistent
with other sections of the department that do enter into
such agreements.

Counsel, then, will likely be pitching a DPA or NPA to
a line prosecutor from one of the ninety-three U.S.
Attorney’s Offices, which handle 70 to 75 percent of
all environmental criminal cases. See John F. Cooney,
Multi-Jurisdictional and Successive Prosecution of
Environmental Crimes: The Case for a Consistent
Approach, 96 J. CRIM. L. & CRIMINOLOGY 435, 438
(2006). These prosecutors operate with slim,
insubstantial guidance on whether a case should be
resolved through pretrial diversion, leading some
practitioners to contend that prosecutors possess
“unfettered discretion” in this realm, yielding
inconsistent, even “random” application of pretrial
diversion to otherwise similarly situated defendants.
See, e.g., Warin & Boutros, A View from the
Trenches, supra, at 111. The McNulty Memorandum
states only that “In some circumstances, granting a
corporation…pretrial diversion may be considered in
the course of the government’s investigation.”
Memorandum from Paul J. McNulty, Deputy Attorney
General, to Heads of Department Components, United
States Attorneys (Jan. 20, 2003), available at http://
www.usdoj.gov/dag/speeches/2006/mcnulty_
memo.pdf. The Memorandum does refer prosecutors
to the “principles governing non-prosecution
agreements” found in the United States Attorneys’
Manual, but those principles govern obtaining quid-
pro-quo testimony against individuals, a matter far
different than whether pretrial diversion is appropriate
for a cooperating company. See, e.g., U.S. Attorneys’
Manual, §§ 9-22.000; 9-27.220 ; 9-27.600. In sum,



9

prosecutors have few, if any, rules to guide their
discretion. This lack of central guidance has yielded
disparate prosecutions, super-sized monetary
penalties, onerous compliance monitoring regimens,
and provisions unrelated to the underlying behavior
being condemned. A View from the Trenches, supra,
at 107; 109-110.

B. Negotiating and Drafting the DPA/NPA

Given the great discretion reserved to prosecutors in
this area, and factoring in the client’s exposure, counsel
may have limited leverage to argue for a DPA or NPA.
Put colloquially, counsel will likely be on the “begging
side of the table.” And even if the DPA or NPA is
successfully pitched, the negotiation process has really
just begun. Counsel’s task now is to hash out those
terms that best exemplify the company as having
cooperated in the past, being prepared to cooperate in
the future, and as busily mending its ways for past
misconduct. All this, while doing one’s best to avoid
overly oppressive conditions.

As Joe Warin has written, one of the most appealing
aspects of both DPAs and NPAs “is the ability to tailor
each one according to the specific needs of the
respective parties, with both sides bargaining for what
they most hold dear.” Warin & Jaffe, supra, at 3. With
respect to drafting DPAs and NPAs, the old saw “he
who drafts, prevails” may not apply at its full force, but
is still a sensible maxim by which to work.

Counsel should propose the first draft. Even if it is true
that prosecutors have nearly “unbridled discretion” to
make pretrial diversion as onerous as they please, it is
also true that with defense-team drafting, counsel can
better shape a favorable document, construe facts in a
favorable fashion, and possibly eliminate some
collateral consequences. Indeed, in some rare
circumstances, counsel may be able to author a
settlement in which the company acknowledges
responsibility for its behavior but denies wrongdoing,
settling only to “avoid the delay, uncertainty,
inconvenience, and expense of  protracted litigation.”
Such was the case in the September 2007 DPAs and
NPA that the U.S. Attorney for New Jersey entered
into with five manufacturers of orthopedic implants for
the manufacturers’ alleged violations of Medicare anti-

kickback law. See Sue Reisinger, Prosecution
Agreements, Complete with Denials, NAT’L L.J.
(Jan. 7, 2008). In the DPAs and NPA the companies
acknowledged responsibility for their behavior but
denied any illegal misconduct in attached civil
settlements.

Admittedly, such a result is rare and perhaps
unprecedented. Id. But even if such a reward is
uncommon, the high-stakes nature of the task always
demands vigorous negotiation and painstaking, word-
by-word draftsmanship. The agreement and its
statement of facts section will be read by regulators
and reporters alike.

IV. Conclusion

The great discretion reserved to prosecutors, ample
precedent of onerous provisions, and real possibility of
substantial collateral consequences can combine to
make DPA/NPAs practically as harmful as a guilty plea
or a conviction after trial. The agreements simply
cannot be considered a panacea for every potential
environmental criminal ill. For example, based on
existing DOJ and EPA policies, it is difficult to imagine
their appropriateness over an outright declination when
the company has voluntarily disclosed and cooperated
with the government’s investigation. In sum, the
agreements should likely be sought only in very limited
circumstances: when a declination is unreachable, when
a civil or administrative resolution cannot suffice, when
the consequences of indictment are ruinous. In those
limited circumstances, one might attempt to convince
the environmental prosecutor that a DPA/NPA will
best serve the interests of justice. If counsel wins that
battle, the task is to keep that victory from becoming
Pyrrhic.

Joseph G. (Jerry) Block is the former chief of the
Environmental Crimes Section of the
U.S. Department of Justice from 1988-1991. He is
a frequent author and commentator on
environmental criminal issues and is a senior
partner in Venable LLP’s Environmental Group,
which boasts one of the nation’s pre-eminent
environmental criminal defense practices.
David L. (Dave) Feinberg is an associate in the
group.
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Notes:

1. Both the Clean Air Act and the Clean Water Act
include statutory debarment provisions. See 42 U.S.C.
§ 7606(a) (Clean Air Act); 33 U.S.C. § 1368(a)
(Clean Water Act). Both provisions are nearly identical
to one another. Both provide for facility-specific
debarment. The provisions prohibit federal agencies
from contracting with any person convicted of a
criminal violation of the Clean Air Act or Clean Water
Act “if such contract is to be performed at any facility
at which the violation which gave rise to such
conviction occurred, and if such facility is owned,
leased, or supervised by such person.” Id. Under the
Clean Air Act, however, EPA has the discretion to
extend the debarment “to other facilities owned or
operated by the convicted person.” 42 U.S.C.
§ 7606(a). Under both the Clean Air Act and the
Clean Water Act debarment lasts until EPA “certifies
that the condition giving rise to such a conviction has
been corrected.” Id.; 33 U.S.C. § 1368(a).

2. Recently proposed legislation would remove some
of that discretion. On Jan. 22, 2008, Rep. Frank
Pallone, Jr. (D-NJ) introduced a bill in the U.S. House
of Representatives that would require DOJ to issue
specific guidance regarding DPAs, and to meet those
guidelines, and to obtain judicial approval, before
entering into a DPA with a corporation. The bill lists
factors to be considered in determining whether a DPA
is appropriate, including: (i) the potential harm to
employees, shareholders, or other stakeholders of the
corporation; (ii) the degree of cooperation by the
corporation; (iii) any remedial action taken by the
corporation; and (iv) the availability of sufficient
alternative punishments or remedial actions.

H.R. 5086, 110th Cong. § 1(b) (2008). In addition,
the bill would require judicial review and approval of
DPAs by a federal judge “to ensure that the agreement
comports with public interest and all applicable laws
and legal precedent.” Id. § 2(c). Even more recently,
on March 7, 2008, DOJ announced new guidelines to
standardize the process of appointing corporate
monitors. The guidelines include nine principles
addressing a monitor’s selection, scope of duties, and
duration. See Memorandum from Craig S. Morford,
Acting Deputy Attorney General, to Heads of
Department Components, U.S. Attorneys (Mar.7,
2008) (on file with authors).
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CERCLA SECTION 9658 AND STATE
RULES OF REPOSE: TWO DECADES
AFTER PASSAGE, UNANIMITY STILL
ELUSIVE ON BASIC QUESTION OF

STATUTORY INTERPRETATION

Douglas S. Arnold
Alston & Bird LLP

doug.arnold@alston.com

Benjamin L. Snowden
Alston & Bird LLP

Ben.Snowden@alston.com

On Jan. 25, 2008, Alabama became the last state to
adopt the so-called “discovery rule” for accrual of the
statute of limitations in toxic tort actions. Griffin v.
Unocal, — So.2d —, 2008 WL 204445 (Ala.
Jan 25, 2008). Under the discovery rule as articulated
by the Alabama Supreme Court, a tort arising from
exposure to a toxic substance accrues not on the date
of release or exposure, but when the plaintiff first
suffers “a manifest, present injury.” Id. at *2 (citing
Cline v. Ashland, Inc., 970 So.2d 755, 762 (Ala.
2007) (Harwood, J., dissenting). The arrival of near-
consensus among the states on the discovery rule
(although diversity remains in its application) may focus
new attention on a related question of law that is
decades old: whether the federal discovery rule
created by CERCLA for certain personal injury and
property damage claims (in an era when many states
did not recognize such a rule) preempts long-standing
state rules of repose.

The federal Superfund statue, the Comprehensive
Environmental Response, Compensation, and Liability
Act, 42 U.S.C. §§ 9601 et seq. (CERCLA),
establishes a complex scheme for identifying,
investigating, cleaning up, and establishing liability for
sites contaminated by hazardous substances. CERCLA
also contains a provision potentially affecting time-
based defenses to state-law toxic tort type claims. This
provision, 42 U.S.C. § 9658 (“Section 9658,”
sometimes also called Section 309 in the literature),
establishes a “federally required commencement date”
(FRCD) for the running of state-law limitation periods
on certain claims for personal injury or property

damage—in effect, establishing a federally-created
“discovery rule” that may preempt state law on the
accrual of claims for statute of limitations purposes.
The application of Section 9658 to claims arising from
historical contamination, where the alleged tortious
conduct may be decades old, can be pivotal to
whether the claims may be pursued or are time-barred.

There is some ambiguity in whether Section 9658
applies not only to statutes of limitations but also to
state-law rules of repose. Like “statutes” of limitations,
rules of repose may originate either in statutory or
common law, but they differ from statutes of limitation
in important ways. Generally speaking, repose periods
are significantly longer (sometimes ten or even twenty
years) than the limiting periods set by statutes of
limitation. Unlike statutes of limitations, repose periods
are generally not subject to tolling. Consequently, the
preemption of a state rule of repose by Section 9658
can have a far greater effect on a plaintiff’s ability to
pursue otherwise stale claims than the preemption of a
statute of limitations.

Although many of the courts presented with this
question have side-stepped the issue (often holding
Section 9658 not to apply for other reasons, see, e.g.,
First United Methodist Church of Hyattsville v.
U.S. Gypsum Company, 882 F.2d 862, 868 (4th Cir.
1989); Covalt v. Carey Canada, Inc., 860 F.2d
1434, 1436 (7th Cir. 1988); Electric Power Board of
Chattanooga v. Westinghouse Elec. Corp., 716 F.
Supp. 1069, 1079 (E.D. Tenn. 1988); Knox v.
AC&S, Inc., 690 F. Supp. 752, 758 (S.D. Ind.
1988)), those that have confronted it have followed
divergent paths, typically looking to the text of the
statute or CERCLA’s legislative history to support their
holdings. However, these answers may be less than
satisfactory. This article considers the text of Section
9658 and its interpretive case law, and then discusses
some alternative arguments for and against applying the
FRCD to state-law rules of repose.

CERCLA Section 9658

Section 9658 of CERCLA states that the FRCD shall
apply in “any action brought under State law for
personal injury, or property damages, which are
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caused or contributed to by exposure to any hazardous
substance, or pollutant or contaminant, released into
the environment from a facility[.]” 42 U.S.C.
§ 9658(a)(1). For claims within its reach, Section
9658 provides that “if the applicable limitations period
for such action (as specified in the State statute of
limitations or under common law) provides a
commencement date which is earlier than the federally
required commencement date, such period shall
commence at the federally required commencement
date in lieu of the date specified in such State statute.”
42 U.S.C. § 9658(a)(1). The FRCD is defined as “the
date the plaintiff knew (or reasonably should have
known) that the personal injury or property damages .
. . were caused or contributed to by the hazardous
substance or pollutant or contaminant concerned.” 42
U.S.C. § 9658(b)(4). This provision thus preempts
both state laws that afford a different rule and also
those providing for an earlier commencement of the
statute of limitations than Section 9658 would allow.
See, e.g., O’Connor v. Boeing, 311 F.3d 1139, 1148
(9th Cir. 2002) (existing California discovery rule,
which was less favorable to plaintiffs than FRCD,
preempted by Section 9658).

Questions of Application

Like much of CERCLA, Section 9658 is “hardly a
model of legislative clarity,” and many questions remain
about the extent of its reach. Commander Oil Corp.
v. Barlo Equipment Corp., 215 F.3d 321, 327 (2d
Cir. 2000); see also Robert D. Mowrey, Benjamin L.
Snowden, and Orlyn O. Lockard III, CERCLA’s
Preemptive ‘Discovery Rule’ for State Toxic Tort
Claims: Scope, Strategies and Issues, DRI (February
2007). The provision purports to displace “the
applicable limitations period . . . as specified in the
State statute of limitations or under common law.” 42
U.S.C. § 9658(a)(1). The term “applicable limitations
period” is defined as “the period specified in a statute
of limitations during which a civil action referred to in
subsection (a)(1) of this section may be brought.” 42
USC § 9658(a)(2); see also id. § 9658(b)(3) (defining
“commencement date” as “the date specified in a
statute of limitations as the beginning of the applicable
limitations period”). This language strongly suggests
that Section 9658 affects only statutes of limitations,
and not rules of repose, and a number of courts have

so held. See, e.g., Burlington N. & Santa Fe Ry. Co.
v. Poole Chem. Co., 419 F.3d 355, 362 (5th Cir.
2005) (holding that “the plain language of § 9658 does
not extend to statutes of repose”); German v. CSX
Transp., 510 F. Supp. 630 (S.D. Ala. 2007);
McDonald v. Sun Oil, 423 F. Supp. 2d 1114, 1126-
27 (D. Ore. 2006). However, other courts—including
some from the same jurisdictions— have reached the
opposite conclusion. See, e.g., ASI v. Sanders, 835 F.
Supp. 1349, 1358 (D. Kan. 1993); Fisher v. Ciba
Specialty Chems., 2007 U.S. Dist. LEXIS 76174, at
*63-*67 (S.D. Ala. Oct. 11, 2007); Abrams v. Olin
Corp., 2007 WL 4189507, at *6 (S.D. Ala. Nov. 21,
2007); Buggsi, Inc. v. Chevron U.S.A., Inc., 857
F. Supp. 1427 (D. Ore. 1994).

There are clearly important differences between rules
of repose and statutes of limitation which suggest that
courts should not presume identical treatment of the
two under Section 9658. “A statute of limitations is a
procedural device that operates as a defense to limit
the remedy available from an existing cause of action.”
First United Methodist Church of Hyattsville v.
U.S. Gypsum Co., 882 F.2d 862, 866 (4th Cir.
1989); but see Guaranty Trust Co. v. York, 326
U.S. 99, 110-11 (1945) (state-law statutes of
limitations are considered substantive, rather than
procedural, for Erie purposes). Because they are
essentially procedural, statutes of limitations may
generally be tolled, for instance, by a defendant’s
fraudulent concealment of its actions or the plaintiff’s
inability to discover her injury through the exercise of
reasonable diligence. See Burlington No. & Santa Fe
Ry. Co., 419 F.3d at 363 & n.35; Bolin v. Cessna
Aircraft Co., 759 F. Supp. 692, 704 n.13 (D. Kan.
1991) (“the traditional classification of statutes of
limitation as ‘procedural’ has long enabled the forum to
disregard the time limitation imposed by the sovereign
that created the right.”). Tolling generally operates by
delaying the date on which a plaintiff’s claim accrues,
and on which the statute as a result begins to run.
Under Section 9658, it is the accrual date of the state
statute of limitations that is preempted by the FRCD,
not the statute itself. See 42 U.S.C. § 9658(b)(3).

By contrast, a rule of repose “creates a substantive
right in those protected to be free from liability after a
legislatively-determined length of time.” First United
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Methodist Church of Hyattsville, 882 F.2d at 866.
“In other words, a statute of repose establishes a ‘right
not to be sued,’” which inheres in a potential
defendant. Burlington No. & Santa Fe Ry. Co., 419
F.3d at 363. Thus, rules of repose are not subject to
tolling, even by fraud, see, e.g., Am. Gen. Life Ins.
Co. v. Underwood, 886 So.2d 807, 812-13 (Ala.
2004); Cunningham v. Huffman, 609 N.E.2d 321,
325 (Ill. 1993); Nett v. Bellucci, 774 N.E.2d 130,
134(2) (Mass. 2002); see also Lampf, Pleva,
Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S.
350, 363 (1991) (period of repose under federal
Securities Exchange Act not subject to tolling).  Such
tolling “would upset the economic balance [between
the rights of potential plaintiffs and potential
defendants] struck by the legislative body.” First
United Methodist Church of Hyattsville, 882 F.2d
at 866. Generally speaking, the only circumstance that
will save a claim from the action of the rule of repose is
a defendant’s recognition of the plaintiff’s right to
recover on a claim. See, e.g., Am. Gen. Life Ins. Co.
v. Underwood, 886 So.2d at 812-13. In most
jurisdictions, the concept of accrual is foreign to rules
of repose, which often begin to run as soon as the tort
giving rise to a claim has been completed. See, e.g.,
Klein v. DePuy, 506 F.3d 553, 557 (7th Cir. 2007)
(Indiana law); Evans v. Boyle Flying Service, Inc.,
680 So.2d 821, 827 n.4 (Miss. 1996); Universal
Engineering Corp. v. Perez, 451 So.2d 463, 465
(Fla. 1984).

These distinctions between rules of repose of statutes
of limitations are particularly significant in the context of
Section 9658. Rules of repose create substantive
rights, which would be abrogated if Section 9658 were
held to affect state rules of repose—a significantly
more ambitious legislative objective than tolling the
statute of limitations. And because the concepts of
tolling and accrual are (under state law) inapplicable to
rules of repose, it seems counter-intuitive to toll a rule
of repose by means of a federally-imposed accrual
date. Federal law recognizes a similar distinction in
certain circumstances. For example, 28 U.S.C.
§ 1658(b)(2), creates a five-year statute of repose for
private actions involving securities fraud. This period
(which is not specifically denoted a “repose” period) is
not tolled by fraud and is not (unlike the general statute

of limitations for federal claims set forth in 28 U.S.C.
§ 1658(a)) dependent on the date on which the action
accrues.

Such an anomalous result might be less troublesome if
Section 9658 were not at its heart a preemption
statute. Preemption laws are construed narrowly, and it
is generally presumed that Congress does not preempt
state law by statute unless it clearly expresses the intent
to do so. See, e.g., New York State Dept. of Social
Servs. v. Dublino, 413 U.S. 405 (1973) (“If
Congress is authorized to act in a field, it should
manifest its intention clearly. It will not be presumed
that a federal statute was intended to supersede the
exercise of the power of the state unless there is a clear
manifestation of intention to do so. The exercise of
federal supremacy is not lightly to be presumed.”).
Requiring that Section 9658 apply only to statutes of
limitation (which are unambiguously referenced in the
text of the statute) is consistent with this principle of
narrow construction.

A construction of CERCLA not encompassing rules of
repose would also allow courts to avoid potentially
difficult constitutional questions in the application of
Section 9658. If the FRCD were held to affect the rule
of repose in a case where the repose period had ended
prior to the 1986 enactment of the SARA
Amendments, Section 9658 could have the effect of
“reviving” a cause of action that is substantively extinct
(as opposed to being only procedurally barred by a
statute of limitations). Along the same lines, it would
extinguish the repose rights of potential defendants,
arguably violating their due process rights. See Alfred
R. Light, New Federalism, Old Due Process, and
Retroactive Revival: Constitutional Problems with
CERCLA’s Amendment of State Law, 40 U. KAN. L.
REV. 365, 392-95 (1992).

Conclusion

Even as the states reach consensus on the recognition
of a “discovery rule” for toxic tort type claims, the
application of CERCLA Section 9658 to state statutes
of limitations remains important to litigants, particularly
in situations where there is no underlying CERCLA
cleanup involved. The battle lines, however, are also
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clearly being drawn in response to the increased
number of cases where plaintiffs seek to invoke
CERCLA as a means to circumvent the application of
state rules of repose. Despite the passage of two
decades since the enactment of the provision, courts
that have addressed this issue to date are divided on
whether Congress intended that Section 9658 should
apply in this context. Until courts achieve clarity on the
issue, toxic tort litigants are well-advised to consider
carefully the complexities of CERCLA’s potential
application to state rules of repose, as well as statutes
of limitation.

Douglas S. Arnold is a partner at Alston & Bird
and chairs the firm’s Environmental and Land Use
Practice Group. Benjamin Snowden is a junior
associate in the Environmental and Land Use
Practice Group at Alston & Bird.
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Federal/Regional Developments

A federal court in Maine sentenced Petraia Maritime
Ltd., the operator of the sea-going vessel M/V Kent
Navigator, to pay a fine of $525,000 and serve two
years probation for violating the Act to Prevent
Pollution from Ships. According to the indictment, the
ship enroute to Portland, Maine, in August 2004, was
illegally discharging waste oil and bilge while at sea.
The Coast Guard inspected the vessel when it entered
the port of Portland and found oily residue in piping
that led to overboard discharge values and inoperable
oil pollution control equipment. The investigation by the
Coast Guard revealed that over a thirteen-month
period, the vessel discharged significant quantities of oil
thirteen times over an eight-month period. Ship
employees also falsified records in the ship’s oil record
book. The sentence was handed down on Nov. 28,
2007.

A federal court in Connecticut sentenced a Greek
company that manages a fleet of tanker vessels to pay
a fine of $4.9 million for its role in falsifying records to
conceal the overboard dumping of waste oil from the
M/T Kriton from at least Jan. 1, 2006, to March 20,
2007. The company, Ionia Management, was
convicted on Sept. 6, 2007, in New Haven,
Connecticut, on thirteen counts of violating the Act to
Prevent Pollution from Ships, three counts of falsifying
records in a federal investigation, one count of
obstruction of justice, and one count of conspiracy.
Court records show that crew members aboard the
M/T Kriton, made false entries in the ship’s oil record
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book indicating they had regularly used the ship’s oil
pollution prevention equipment, when in fact the
evidence showed they pumped the ship’s oil-
contaminated wastes and sludge directly into the ocean
using a rubber hose. The sentence was handed down
on Dec. 14, 2007; the ship’s chief engineer and second
engineer pleaded guilty to the charges and were
separately sentenced by the court.

A federal court in Massachusetts approved a
consent agreement Jan. 16, 2008, between Boston
and Maine Corporation, BN2 Materials Inc. and the
Massachusetts Bay Transportation Authority (MBTA)
in which the three parties agreed to perform
environmental remediation under the Comprehensive
Environmental Response, Compensation, and Liability
Act (CERCLA) expected to cost more than $23
million at the Iron Horse Park Superfund Site near
North Billerica, Massachusetts. The site includes
manufacturing and rail yard maintenance facilities, open
storage areas, landfills. and wastewater lagoons. On-
site groundwater and surface water are contaminated
with organic and inorganic chemicals, asbestos, and
heavy metals and the soil is contaminated with PCBs,
petrochemicals, and heavy metals.

EPA Region 1 has accepted a $107,300 civil penalty
from a Massachusetts waste hauler, Capital Waste
Services, Inc., for exceeding the state idling limit in
Massachusetts. The penalty, announced on Jan. 25,
2008, was one of the first under EPA’s ongoing effort
to reduce unnecessary engine idling which emits
greenhouse gases that contribute to climate change and
degrades air quality. Four Region 1 states,
Massachusetts, Connecticut, New Hampshire, and
Rhode Island, have idling limits.

EPA Region 1 accepted a civil penalty of $42,075 on
Jan. 29, 2008, from Active Oil, Inc., a New Haven,
Connecticut waste oil recycling facility for violating
federal regulations covering the storage and handling of
PCBs. Although the company had a permit to recycle
waste oil, in December 2003, it accepted a shipment
of waste oil without sampling it before placing it into
one of its receiving tanks. This resulted in a failure to
detect PCB contamination that was present in the
waste oil which eventually spread to other receiving

tanks that were interconnected. The entire facility was
shut down by EPA for a significant period to address
the contaminated tanks.

The Massachusetts Department of Environmental
Protection (MassDep) has penalized Lafarge, North
America $20,000 for air quality violations involving the
widespread discharge of cement dust over a section of
Charlestown on one afternoon in 2006. The penalty,
announced by MassDep on Feb. 7, 2008, also
includes a requirement that the company install better
monitoring and control technology at its cement storage
and distribution center in Charlestown.

REGION 4

Teri L. Donaldson
Squire, Sanders & Dempsey, L.L.P.
TDonaldson@ssd.com

Regional Developments

In October, EPA Region 4 filed a consent decree in
the U.S. District Court for the Middle District of
Tennessee involving the Metropolitan Government of
Nashville and Davidson County. The two local
governments have agreed to spend between $300
million and $400 million on improvements to its sewer
systems and pay a civil penalty of $564,038. The
consent decree was filed in response to the unlawful
discharge of untreated sewage and overflows of
combined sewage into the Cumberland River and its
tributaries.

In November, EPA Region 4 issued an Order under
Section 7003(a) of the Resource Conservation and
Recovery Act (RCRA) compelling the Air Force to
investigate contamination at Tyndall Air Force Base in
Panama City, Florida, and take necessary actions to
clean it up. The base was place on the Superfund
National Priorities List in 1997. There have been more
than fifty sites identified as having potential
contamination on the 29,000-acre base.

In December, EPA Region 4 reached a settlement
with Georgia Gulf Chemicals and Vinyls, LLC
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(Georgia Gulf) under which Georgia Gulf will pay a
civil penalty of $610,000 and has agreed to spend an
estimated $2.9 million to perform corrective measures
to ensure compliance with environmental laws,
including RCRA, the Clean Air Act, and the Clean
Water Act.

REGION 5

Matthew Klein
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mklein@boselaw.com

Jennifer Andres
Ice Miller LLP
Jennifer.Andres@icemiller.com

On June 27, 2007, EPA Region 5 filed a Consent
Agreement and Final Order (CAFO) commencing and
resolving simultaneously an administrative penalty
action against Jones Dairy Farm, Inc. for allegedly
violating the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) § 103(a),
by notifying the National Response Center 3 hours and
10 minutes after a release of approximately 2,805
pounds of ammonia, took place. Jones Dairy Farm
also allegedly violated the Emergency Planning and
Community Right-to-Know Act (EPCRA) § 304(b),
by notifying the State Emergency Response
Commission (SERC) 3 hours and 11 minutes after the
release, and EPCRA § 304(c), by not providing the
SERC with written follow up emergency notice as
soon as practicable after the release. Region 5
calculated a proposed penalty in this matter of
$114,735. Based on Jones Dairy Farm’s cooperation,
willingness to settle, and other facts raised during
negotiations, Region 5 deemed adequate a total
settlement value of $60,000. The CAFO requires
Jones Dairy Farm to pay a penalty of $36,060 and
implement a Supplemental Environmental Project. The
Supplemental Environmental Project, valued at
$29,925, requires the installation of ammonia sensors
in the compressor room that will be linked into an
alarm in a guard house manned 24 hours per day.

On June 27, 2007, Alan Hersh and Hassan Barrel
Company, Inc., were indicted in United States

District Court, Northern District of Indiana, Fort
Wayne Division, for one (1) felony violation of the
federal Resource Conservation and Recovery Act
(RCRA). The indictment alleges unlawful storage and
disposal of RCRA hazardous waste at the Hassan
Barrel Company, Inc. facility located in Fort Wayne,
Indiana.  Hersh was arrested in North Carolina on
July 2, 2007. The criminal charges arose from a
criminal investigation jointly undertaken by the Criminal
Investigation Division of the U.S. Environmental
Protection Agency and the Indiana Department of
Environmental Management, Office of Criminal
Investigation. The Indictment is merely an allegation
and all persons charged are presumed innocent until
and unless proven guilty in court.

On July 9, 2007 EPA Region 5 filed a CAFO
Commencing and Concluding a Proceeding with the
Respondent to settle violations of  Sections
12(a)(1)(E) and12(a)(2)(N) of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA). Specifically,
the Respondent failed to file a Notice of Arrival prior
to the arrival of a shipment of two pesticide products.
Additionally, the containers of each of these pesticide
products did not have any labeling them in accordance
with FIFRA and its regulations. The Respondent
agreed to pay a civil penalty of $26,000.

On July 12, 2007, EPA Region 5 filed a CAFO
Commencing and Concluding a Proceeding to settle
violations of Section 112(r) of the Clean Air Act and its
implementing regulations at 40 C.F.R. Part 68 with
Meijer, Inc. concerning the Meijer Kitchen facility (a
minor non-Title V facility) in Middlebury, Indiana. The
Respondent allegedly failed to have documentation
concerning required training and failed to update
certain information in the risk management plan for the
anhydrous ammonia refrigeration process at the facility.
Based on Meijer’s cooperation and new information
relating to the length of time of the violations, the
parties agreed to resolve this matter by Meijer, Inc.’s
payment of a civil penalty of $25,000.

On July 10, 2007, in Urbana, Illinois, the United
States Attorney for the Central District of Illinois
filed a three-count information charging Victoria Ursitti
with negligent conduct relating to a July 11, 2002,
discharge of ammonia-laden wastewater into the
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Urbana-Champaign sanitary sewer. Ursitti was an
environmental compliance official with the University of
Illinois at Urbana-Champaign. According to the
charges filed, in spring 2002 the University undertook
a boiler-cleaning project that generated thousands of
gallons of wastewater with elevated ammonia
concentrations. Ursitti was responsible for the project’s
environmental compliance, but was allegedly negligent
in overseeing the discharges. The wastewater
contained too much ammonia for the treatment plant to
handle, resulting in the wastewater being discharged
into a tributary of the Vermillion River. According to the
charges filed, the discharged wastewater caused a
substantial fish kill as it flowed approximately forty
miles downstream to the Vermillion River. Conviction
on each count carries a potential prison term of up to
one year and criminal fines of up to $100,000. An
information is only an accusation and the law presumes
that a defendant is innocent unless convicted at trial.

EPA Region 5 initiated an enforcement action against
the City of Cincinnati in July 2006 when it sent a pre-
filing notice letter to the City of Cincinnati notifying the
city of violations of CERCLA and EPCRA. The notice
stated that Cincinnati violated Section 103 of
CERCLA and Section 304 of EPCRA by failing to
immediately report a release of 11,276 pounds of
aluminum sulfate to the National Response Center, the
state emergency response commission, and the local
emergency planning committee, and failing to send
written follow-up notification within seven days to the
state emergency response commission and local
emergency planning committee. Cincinnati
subsequently demonstrated that the release did not
leave the facility and was therefore not in violation of
EPCRA. On June 27, 2007, Region 5 filed a
combined complaint and consent agreement with
Cincinnati in settlement of the company’s violations of
CERCLA. Pursuant to the settlement, Cincinnati will
pay a penalty of $17,550.

On July 20, 2007, a Consent Decree was lodged in
the U.S. District Court for the Southern District of
Ohio resolving the E.I. du Pont de Nemours &
Company global sulfuric acid plant case. This Consent
Decree resolves a U.S. EPA CAA Section 113(a)(1)
and (3) enforcement action against DuPont at its

sulfuric acid production facilities located in Ohio,
Virginia, Louisiana, and Kentucky. The global
resolution set forth in the Consent Decree also involves
EPA Regions 3, 4, and 6, and three states: Ohio,
Louisiana, and Virginia. Region 5 initiated the
investigations and negotiations leading to this Consent
Decree, and acted as the “lead region” throughout the
negotiations.

This case was part of EPA’s national New Source
Review and Prevention of Significant Deterioration
Acid Plant Priority Sector, a national initiative originally
initiated by Region 5. Under this Consent Decree,
DuPont will reduce sulfur dioxide emissions by
approximately 13,600 tons annually from its four acid
plants, through the installation of state-of-the-art
controls at each plant. DuPont estimates the cost of
this injunctive relief to be approximately $68.5 million.
DuPont will also pay $4,125,000 in civil penalties,
including $2,475,000 to the United States.

On July 23, 2007, the U.S. District Court for the
Northern District of Indiana entered a Consent
Decree resolving Clean Air Act violations by Rhodia,
Inc., at six sulfuric acid plants. Specifically, the
Complaint in the matter alleged that Rhodia had failed
to comply with the Prevention of Significant
Deterioration regulations, Title V permitting
requirements, and the New Source Performance
Standards (NSPS) applicable to sulfuric acid plants.
The global settlement addresses violations at all of
Rhodia’s sulfuric acid plants, including its plants in
California, Indiana, Texas, and Louisiana. The City of
Hammond, Indiana, and the States of Indiana,
Louisiana, and California were Plaintiff-Intervenors in
this matter. Under the settlement, Rhodia will install
control equipment to achieve emission limits for sulfur
dioxide, will apply for proper permits and will comply
with the NSPS requirements at its plants. In addition,
Rhodia will pay a $2 million penalty that will be shared
amongst the United States and the Plaintiff-Intervenors.

On July 27, 2007, TCI Manufacturing, Inc. (TCI) and
one of its owners, Michael W. Maynard, pleaded guilty
in Bureau County Circuit Court to criminal storage of
hazardous waste, a Class A misdemeanor. TCI
manufactures conveyors and other equipment used in
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quarries and gravel pits at a facility located in Walnut,
Illinois. According to the charges filed, in December
2004, the company had collected and was storing over
thirty fifty-five-gallon drums of xylene paint waste,
some of which was as much as four-years old, without
obtaining a needed RCRA permit. TCI and Maynard
pleaded guilty to the charges the same day, and were
sentenced in accordance with a plea agreement. TCI
and Maynard were each fined $2500.  TCI and
Maynard were also required to pay restitution to the
Illinois Environmental Protection Trust Fund in the
amount of $17,500 each and to pay $50,000 each to
the Midwest Environmental Enforcement Association.
The case was prosecuted by the Illinois Attorney
General’s office and was investigated by EPA CID.

REGION 7

David Erickson
Shook, Hardy & Bacon, LLP
derickson@shb.com

James Neet
Shook, Hardy & Bacon, LLP
jneet@shb.com

Federal/Regional Developments

A federal court in Missouri accepted the guilty plea
on Dec. 20, 2007, of a residential developer for
violations of the Clean Water Acts’ construction storm
water rules by failing to control runoff from a
construction site in Wentzville. U.S. v. Johnson,
No. 07-760 (E.D. Mo. plea entered Dec. 20, 2007).
According to court documents, the defendant was the
owner and operator of construction sites where two
housing developments were being built. Although he
obtained construction storm water permits from the
state agency, EPA inspectors observed numerous
permit violations that caused a significant amount of
sediment to flow from the sites into a nearby creek.
Sentencing has been set for March 7, 2008.

EPA Region 7, the Missouri Department of Natural
Resources and the Missouri Department of
Conservation conducted a joint investigation of an

illegal discharge of pollutants in Hermondale, Missouri,
which occurred in October 2007. An anonymous call
stated that a tanker truck was discharging its contents
into Belle Fountain Ditch. The investigation revealed
that an undetermined amount of decomposing glycerin
that was generated from Natural Biodiesel Plant LLC
was released into the ditch killing approximately
100,000 fish and other aquatic life. The joint
investigation resulted in federal indictments filed Jan. 9,
2008, alleging that two named individuals knowingly
discharged pollutants into the ditch.

State/Local Developments

Missouri

Missouri Attorney General Jay Nixon (D) entered
into a settlement agreement with Ameren under which
the state’s largest utility company will pay the state and
rate payers $179,750,000 associated with the
December 2005 collapse of the Taum Sauk reservoir.
The settlement resolves a lawsuit filed by the state in
December 2007, alleging that Ameren was responsible
for the collapse. Among the provisions included in the
settlement are: (i) $103 million to rebuild Johnson’s
Shut-Ins State Park, which was badly damaged by the
collapse, (ii) a requirement to rebuild the upper
reservoir that collapsed so that an existing power plant
can generate electricity, (iii) $69,240,000 for natural
resources damages, (iv) $11.8 million for Missouri
state parks, (v) $ 6 million to the Department of
conservation, (vi) $18 million to repair the Katy Trail,
and various other payments.  The failed reservoir was
originally built in the early 1960s and was used to
generate electricity during peak demand periods.

Missouri Attorney General Jay Nixon (D) entered
into a settlement Dec. 21, 2007, with the Community
Development Corporation of Kansas City in which the
non-profit agency will pay a civil penalty of $50,000
and complete $400,000 in environmental projects for
improperly removing asbestos during demolition at a
large redevelopment project in Kansas City. Under the
agreement, the agency must implement a plan
approved by the Missouri Department of National
Resources to clean up and properly dispose of
asbestos-containing material from soil at the project
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site and complete several environmental projects under
the state’s supplemental environmental projects policy.
The violations resulted from the agency’s failure to: (i)
submit an asbestos notification at least five days prior
to the start of the project, (ii) inspect the asbestos prior
to starting the demolition, (iii) remove asbestos from
facilities being demolished, (iv) to adequately wet or
maintain asbestos-containing material removed or
stripped, (v) to maintain a competent onsite person
trained in the requirements of the state regulation on
asbestos removed, and (vi) to deposit the asbestos
material at an approved landfill.
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Federal/Regional Developments

EPA Region 9 settled with Dole Packaged Foods,
LLC for $86,930 for failing to immediately report an
ammonia leak at its Atwater, California facility to the
National Response Center, the California Office of
Emergency Services, and the Merced Department of
Environmental Health. During routine maintenance,
approximately 477 pounds of ammonia leaked from
pressure build up in a valve that was not properly
opened. Dole allegedly reported the release more than
three hours late and did not have written standard
operating procedures for the system where the release
occurred.

EPA Region 9, citing violations under the Emergency
Planning and Community Right-to-Know Act
(EPCRA), settled with the Silver Bell mine in Marana,
Arizona, for $28,950. Silver Bell voluntarily disclosed
its failure to timely submit reports detailing the amounts
of cobalt processed from 2001 to 2003. EPA stated
that the penalty for the violations was reduced due to
Silver Bell’s voluntary disclosure of the violations.

EPA Region 9 reached a settlement with a Nevada
developer for violations of the Underground Injection
Control (UIC) permit for violations at its Pineview
Estates development in Gardnerville, Nevada. Under
the settlement, the developer agreed to pay a $43,000
penalty as a result of effluent surfacing in the drainfield
during EPA inspections from 2003 to 2007.

In two separate actions, EPA Region 9 settled with
the Pima County Board of Supervisors and the Cesar
Chavez Learning Community, Inc. for alleged violations
of the Asbestos Hazard Emergency Response Act.
During inspections in 2006, EPA discovered that three
schools had not been inspected to determine whether
asbestos-containing material were present in the school
buildings and for failure to develop asbestos
management plans. Subsequent inspections conducted
by Pima County and Cesar Chavez determined that no
asbestos was present. However, Pima County and
Cesar Chavez must develop asbestos management
plans for their schools.

State and Local Developments

Arizona

In the largest settlement in state history, the Arizona
Department of Environmental Quality (ADEQ)
announced a $12.1 million civil environmental
settlement with land developer George H. Johnson,
several of his companies, excavation contractor Jack
McCall, 3F Contracting, Inc., and Preston Well
Drilling to settle numerous violations of state law and
destruction of natural and archeological resources.
Among the violations were allegations that the
companies bulldozed and cleared 270 acres of State
Trust Lands located in and near the Ironwood National
Monument, destroyed more than 40,000 protected
native plants, failed to obtain required Clean Water Act
permits and discharged pollutants into the Little
Colorado River, and destroyed portions of seven
major Hohokam archeological sites.

ADEQ entered into a Consent Order in November
2007 with Phelps Dodge to address sulfate
contamination in drinking water in Bisbee, Arizona.
Under the Order, Phelps Dodge will be required to



20

ensure that drinking water supplies affected by the
mine operations do not exceed sulfates levels of
250 ppm. In addition, Phelps Dodge will be required
to characterize the extent and direction of the plume
and monitor drinking water wells in the area to ensure
that drinking water supplies meet all applicable drinking
water standards.

California

The California Department of Toxic Substances
Control (DTSC) reached a $9.9 million settlement
with the Home Depot chain for illegal hazardous waste
storage and transportation violations found during a
three-year investigation. Home Depot will pay
$7.25 million in civil penalties, $1.3 million to
reimburse the DTSC for costs, and $1.35 million for
“special environmental projects.”

In a recent spate of enforcement actions arising from
the requirement to self-inspect diesel trucks for
compliance with the State’s smoke emissions
standards, the California Air Resources Board
(CARB) entered into settlements with A.L. Gilbert
Co., the City of Visalia, California, and Brinks, Inc. in
October, 2007. Gilbert, Visalia, and Brinks failed to
undertake annual opacity tests of their California-based
fleets. In addition, the settlement requires Gilbert and
the City of Visalia to instruct vehicle operators to
comply with the state’s idling regulations, supply all
smoke inspection records to CARB and properly label
engines to ensure compliance with the engine emissions
certification program.

LIKE TO WRITE?

The Environmental Enforcement and
Crimes Committee welcomes the
participation of members who are
interested in preparing this newsletter.

If you would like to lend a hand by writing,
editing, identifying authors, or identifying
issues please contact one of the
co-editors:

Carrick Brooke-Davidson
(carrickbd@andrewskurth.com)

Teri Donaldson
(tdonaldson@ssd.com)

Eric L .Hiser
(ehiser@jordenbischoff.com)

Ben Lippard
(blippard@velaw.com)

W. Bruce Pasfield
(Bruce.Pasfield@alston.com)

BACK ISSUES

Back issues of the Environmental
Enforcement and Crimes Committee
Newsletter can be viewed at:
www.abanet.org/environ/committees/
environcrimes/newsletter/archive.html.

Environmental Enforcement and
Crimes Committee

List Serve

Communicate with fellow committee
members using the list serve:

environ-crimes_enfrc@mail.abanet.org


