






































Timing, Form, and Scope of Regulations That Invoke PSD Program
Requirements.

Because the first three parts of the definition of “regulated NSR pollutant” apply



¢““MSW landfill emissions.”’”). Indeed, EPA has promulgated PSD regulations for newly
regulated pollutants concurrently with an NSPS in the past. See id.

The categories of regulations described in the first three parts of the definition of
“regulated NSR pollutant” indicate that a requirement to control emissions of a pollutant
can have more than one form. This can include a direct emissions limitation, such as the
NSPS, or ambient standards, such as the National Ambient Air Quality Standards that
limit emissions upon promulgation through the PSD permitting criteria. See CAA §
165(a)(3); 40 C.F.R. § 52.21(k)(1). The NAAQS also require development of emissions
limitations or other restrictions on emissions in state plans for attaining those standards.
Furthermore, EPA has recognized that pollutant emissions may also be controlled
through restrictions on the production and import of substances that can be released into
the atmosphere. However, because information gathering requirements do not impose
any restriction on the release of a pollutant into the air, the Agency does not interpret
these types of regulations in isolation to make a pollutant subject to regulation. When
monitoring and reporting requirements are developed to facilitate enforcement of a
regulation requiring control of pollutant emissions, the control requirement triggers the
PSD requirements, not the monitoring provisions established to ensure compliance with
that control requirement.

Furthermore, when an individual pollutant must be controlled under a regulation
contained in the State Implementation Plan of a single state, EPA does not interpret
section 52.21(b)(50) to require regulation of that pollutant under the PSD program
nationally or in other states that have not determined the need to regulate that pollutant to
protect the NAAQS in that other state. Several parties have argued in briefs to the EAB
and public comment on PSD permits that EPA’s approval of regulations applicable only
in an individual state makes pollutants regulated in only that state subject to the PSD
program in other states. However, the establishment of State Implementation Plans under
the Act reflects the principle of “cooperative federalism” on which the Act is based. See
Ellis v. Gallatin Steel Co., 390 F.3d 461, 467 (6th Cir. 2004). While Congress allowed
individual states to create some regulations that are more stringent than federal
regulations to apply within its borders, 42 U.S.C. § 7416, Congress did not allow
individual states to set national regulations that impose those requirements on all other
states. See State of Connecticut v. U.S. EPA, 656 F.2d 902, 909 (2d Cir. 1981) (finding
that while a state is free to adopt air quality standards more stringent than required by the
NAAQS or other federal law provisions, Congress “carefully drafted” the Act to preclude
those stricter requirements from applying to other states.). Consistent with this legal
precedent, EPA does not interpret section 52.21(b)(50) of the regulations to make CO;
“subject to regulation under the Act” for the nationwide PSD program based solely on the
regulation of a pollutant by a single state in a SIP approved by EPA.

The latter aspect of this interpretation is consistent with one previously adopted
by EPA when promulgating its regulations addressing the application of the New Source
Review program to PM; s and its precursors. 73 Fed. Reg. 28321, 28330 (May 16,
2008). That rule provides an option for individual states to regulate ammonia as a PM2.5
precursor under the non-attainment NSR program for a particular PM2.5 non-attainment
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area after making a demonstration that ammonia emissions are a significant contributor to
that area’s ambient PM2.5 concentrations. EPA explained in that rule that if this option
were invoked by one state, such an action would not make ammonia subject to the NSR
program nationally or in other areas for which this demonstration had not been made. Id.
EPA described this interpretation in the notice of proposed rulemaking and public
comments on the rule did not contain any objections to this interpretation. 70 Fed. Reg.
65984, 66036 (Nov. 1, 2005); 73 Fed. Reg. at 28330.

II1. PUBLIC PARTICIPATION CONSIDERATIONS

I am mindful of the significant public interest in this issue and the benefit of
receiving public input on this question. However, administrative agencies are authorized
to issue interpretations of this nature that clarify their regulations without completing a
public comment process, and I believe that such action is warranted in this case for the
reasons discussed earlier. As described above, immediate clarification of this issue is
necessary to resolve confusion concerning whether certain sources should be seeking
PSD permits and whether permits already under review must require limitations on
pollutants subject only to monitoring and reporting requirements. The PSD permitting
program has effectively become inoperative until EPA addresses this issue. A prolonged
delay of permit reviews would contravene EPA’s obligation under section 165(c) of the
Clean Air Act to process PSD permit applications in a timely manner.

EPA’s authority to make rules and interpret them derives from the Clean Air Act,
and section 307(d) of the Clean Air Act and the Administrative Procedure Act (APA)
establish procedures for our exercise of rulemaking authority and exceptions to those
procedures. Under one provision of the APA, 5 U.S.C. 553(b)(A), interpretative rules are
exempt from notice and comment requirements. Section 307(d) of the Clean Air Act
establishes procedures for, among other things, “the promulgation or revision of any
regulations under part C of subchapter I of this chapter (relating to prevention of
significant deterioration of air quality and protection of visibility).” However, that
section of the CAA states clearly that it “shall not apply in the case of any rule or
circumstance referenced to in subparagraphs (a) or (b) of subsection 553(b) of Title 5.”
Thus, section 307(b) of the Clean Air Act preserves the Agency’s authority to establish
interpretations of regulations promulgated under the Act without engaging in a notice and
comment rulemaking process that is otherwise required for the promulgation and revision
of PSD regulations. However, the adoption of an interpretation in this manner does not
preclude subsequent action by the Agency to solicit public input on the interpretation.

An interpretative document is one that explains or clarifies, and is consistent with,
existing statutes or regulation. National Family Planning and Reproductive Health Ass'n
v. Sullivan, 979 F.2d 227, 236-37 (D.C. Cir. 1992). This memorandum explains and
clarifies the meaning of the definition of “regulated NSR pollutant™ in section
52.21(b)(50) of the existing NSR regulations, and does not alter the meaning of the
definition in any way that would be inconsistent with the terms of the regulation. This
interpretation explains that in applying the regulation, EPA will use a common meaning
of the term “regulation” to describe the act or process of controlling or restricting an
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activity. The term “regulation” is susceptible to this reading without any change to the
language in the rule. Furthermore, section 52.21(b)(50) enumerates specific categories of
regulations that each require control of emissions of a pollutant before using general
language that may be read, in accordance with accepted principles of legal interpretation,
to refer to items with the same characteristics as the enumerated items. This reading is
not inconsistent with the existing language in the regulation, and it is permissible under
the Clean Air Act.

Although I believe it is appropriate under the circumstances to establish this
interpretation without a public comment process, the public has recently had two
opportunities to present their views to the Agency on this issue. First, on November 21,
2007, the EAB granted review in the Deseret case on the issue of whether a PSD permit
must contain an emissions limitation for carbon dioxide and provided the opportunity for
interested persons to submit amicus briefs. Deseret, Order Granting Review, PSD
Appeal No. 07-03. Region 8 informed the public of the Board’s decision to grant review
and the opportunity to submit amicus briefs through publication of a notice in several
newspapers and by directly mailing the notice to those persons who received a mailed
notice of the draft PSD permit. Notification of Public Notice of Grant of Review, PSD
Appeal No. 07-03 (Dec. 18, 2007). One individual, twelve environmental organizations,
and eight states joined in amicus briefs presenting reasons why they believed the Agency
should support Sierra Club’s position and establish emissions limitations on carbon
dioxide in permits. Three businesses (including the permit applicant) and twenty-four
organizations (representing industry sectors and other interests) joined in briefs to the
Agency presenting arguments for not requiring emissions limitations on carbon dioxide
in permits at this time. Second, on July 30, 2008, in the Federal Register, EPA described
what the Agency believed at the time to be its established interpretation of the PSD
regulations in the Advanced Notice of Proposed Rulemaking on options for addressing
greenhouse gas emissions under the Clean Air Act. 73 Fed. Reg. at 44400, 44420,
44498. The ANPR noted that this interpretation was under review by the EAB in the
Deseret case. 73 Fed. Reg. at 44400. Thirteen entities submitted comments on the
ANPR that included their views on whether the current PSD regulations require
emissions limitations for greenhouse gases.

In developing this memorandum, I have considered the amicus briefs submitted to
the EAB and public comments on the ANPR. Thus, although EPA is not taking comment
on this memorandum, this memorandum has already been informed by public views on
the i1ssued covered here. Many of the public submissions EPA has received advocate that
the Agency should use the Clean Air Act to address greenhouse gas emissions, including
using the PSD program immediately to require new sources to mitigate their emissions.
Thus, many parties advocate that EPA should interpret the PSD regulation as broadly as
possible in order to achieve the end result of requiring limitations on carbon dioxide
emissions immediately for new and modified major sources. Other parties that submitted
their views to the Agency recommend that EPA proceed more cautiously and consider
the significant implications of applying the PSD program to carbon dioxide and any other
pollutant that EPA may wish to study before establishing limits on such pollutant in PSD
permits.
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With the ANPR, EPA is taking the next step in responding to the Supreme Court's
decision in Massachusetts v. EPA. Ibelieve the ANPR process is the appropriate forum
for addressing the larger questions of whether greenhouse gas emissions endanger public
health or welfare and whether EPA should utilize authorities contained in the Clean Air
Act to regulate such emissions. The interpretation set forth in this memo addresses only
the narrow question of whether EPA should require emissions limitation under the PSD
program at the same time the Agency or Congress determines that is necessary to study
the nature and extent of emissions of a particular pollutant. My determination that
emissions limitations should not be required under the PSD program on the basis of
monitoring and reporting requirements alone does not reflect a decision on the larger
question of whether EPA’s authority under the Clean Air Act should be used to address
greenhouse gas emissions. If the Agency determines, after completing the process started
by the ANPR, that it should establish controls for greenhouse gas emissions under the
Clean Air Act, the interpretation established here would require PSD permits to contain
limitations on carbon dioxide when, and if, EPA promulgates regulations establishing
those controls.

Furthermore, several members of the public are concerned about authorizing
additional sources of carbon dioxide to construct out of concern that once built, such
sources will forever emit carbon dioxide without limitation. However, the permitting of
new sources without limitations on carbon dioxide at present does not foreclose limitation
of such emissions in the future, if the Agency ultimately determines that control of such
emissions is warranted after considering all of the implications of such an action through
the process started with the ANPR.

Some stakeholders argued that EPA should apply PSD to pollutants that are only
monitored or reported because requiring a source to report emissions of a pollutant can
provide an incentive for that source to reduce its emissions of the pollutant. While I
recognize that monitoring and reporting requirements may sometimes have this effect,
such requirements are primarily intended to gather information and do not ensure that any
source will in fact control emissions. As stated above, I believe that a pollutant should
not become subject to mandatory emissions limitations under the PSD program until the
Administrator (or Congress) has decided that such pollutants should be directly
controlled by regulation. The concerns discussed above about predetermining the result
of the information gathering exercise are not changed by the fact that some sources might
be motivated to voluntarily reduce emissions because of a mandatory disclosure of the
nature and extent of their emissions.

Since some Courts have limited an Agency’s ability to change an established,
authoritative interpretation of a regulation without engaging in a notice and comment
rulemaking, the EAB in the Deseret case questioned whether subsequent EPA
memoranda could change the interpretation set forth in the 1978 preamble. Slip op. at 52
(citing Alaska Professional Hunters Ass’'n v. FAA, 177 F.3d 1030, 1033-34 (D.C. Cir.
1999); Paralyzed Veterans of Am v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir.
1997)). However, these court decisions have also recognized that an Agency has the
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flexibility to establish an initial interpretation of a regulation without engaging in a notice
and comment process. Furthermore, these cases do not necessarily require a rulemaking
procedure when the Agency seeks to change its interpretation of a statute.

I have evaluated the Agency’s 1978 interpretation in light of the Board’s analysis
in Deseret to determine whether the interpretation announced in this memorandum would
amount to a change in the 1978 interpretation that requires a notice and comment process.
As explained above, my conclusion is that the 1978 interpretation did not specifically
address the issue discussed in this memorandum. That interpretation said only that the
PSD BACT requirement applies to “any pollutant regulated in Subpart C of Title 40 of
the Code of Federal Regulations,” but it did not amplify the meaning of the term
“regulated in.” As discussed earlier, it follows from the EAB’s analysis in Deseret and
the various dictionary meanings of “regulation” and “regulate” that the phrase “regulated
in” used in the 1978 preamble is ambiguous.

Furthermore, the 1978 interpretation was an interpretation of the statutory
language and did not address the regulatory language that we now construe in this
interpretative memorandum. The 1978 statement referred to the language in the statute
which said “pollutant subject to regulation under this Act.” The 2002 regulation I am
interpreting here uses the phrase “pollutant that otherwise is subject to regulation under
the Act” in a clause that appears among a list of specific types of regulations under the
Act that invoke the requirements of the PSD program. As discussed above, the Agency
interprets the language in section 52.21(b)(50)(iv) in context with other parts of that
definition.

Thus, I do not believe the Agency’s 1978 interpretative statement regarding the
scope of the BACT requirement or the Board’s opinion in Deseret precludes the Agency
from issuing this interpretation of section 52.21(b)(50). The interpretation adopted in this
memorandum is based on a reasonable reading of the terms of the regulation, is
consistent with past Agency practice, and is not precluded by the Clean Air Act.

F urthermore for the reasons discussed above, it is not sound policy to trigger mandatory
limitation under the PSD program on the basis of rules designed for

info i gatherm

Step nL Johnsoy, Administrator
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