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MESSAGE FROM THE CHAIR

Matthew Tanzer
Tyco International (US) Inc.
Matthew.Tanzer@Tyco.com

By the time you receive this quarter’s
Newsletter, the American Bar Association

(ABA) Annual Meeting will have come and gone.

This meeting marks the beginning of a new
fiscal year for the Section of Environment,
Energy, and Resources, and a fresh beginning
for all Section committees. The Air Quality
Committee (AQC) has developed a detailed
Action Plan for the coming year, and we have
brought on-board a few new vice chairs to help

us implement the many events we have planned.

The feedback we’ve received over the prior
year suggests that we are providing a value-
added service to you, our members, but we are
always striving to improve. We welcome your
suggestions; if you have ideas for enhancing
AQC activities or services, please contact any
of the AQC vice chairs or me directly. You can
find our contact information on the AQC Web
site at http://www.abanet.org/environ/
committees/airquality/home.html.

The three new vice chairs we have recruited to
assist with committee activities are all
dedicated to providing our membership with the
best possible service and support. They are, in
alphabetical order: Robert Connery of Holland
& Hart, Denver, CO; Joseph Suich of LeBoeuf,

Lamb, Greene & MacRae, Albany, NY; and
Kathryn Thomson of Sidley, Austin, Brown &
Wood, Washington, DC. They have all been
active Section and Committee members and
we are excited to have them join the leadership
team. Robert Connery is a past chair of the
AQC (1979-81), who has graciously volunteered
his time and expertise once again to support
Committee programs. Joe Suich has been
active as a contributor to the Enforcement
Committee Newsletter, providing coverage of
air enforcement issues, and now joins the AQC
to assist with program development. Katie
Thomson has been writing for the AQC
Newsletter for several years, covering EPA
Headquarters and regional developments, and
has agreed to take on the demanding and
critical role as editor-in-chief of our quarterly
Newsletter.

A word of acknowledgment goes to our
departing vice chairs, Bernie Hawkins of Nelson
Mullins, Riley & Scarborough, Columbia, SC
(chair of the AQC from 2001-03); David Novello
of the Law Offices of David Novello,
Washington, DC; and Rhonda Ross of Warner,
Norcross and Judd, Southfield, Ml. We owe
them many thanks for their tireless service on
behalf of the AQC. | personally have enjoyed
working with each of them and look forward to
seeing them at upcoming Section events.

A special acknowledgment goes to our current
Newsletter editor-in-chief, Mary Ellen Ternes,






and Radiation, as well as panel discussions
with key EPA policy makers. We expect this
year’s event to follow that tradition.

Lists Serve and Web Site: The AQC list serve
and Web site allow for rapid delivery of current
information about air quality issues. There will
be a concerted effort to keep the Web site up-
to-date with relevant, topical information and to
provide late-breaking news to members though
use of the list serve.

Brownbags: On Sept. 23, 2004, the Committee
will host a multi-site brownbag lunch to discuss
Title V monitoring issues. The program will
feature a panel discussion by Kerry Rogers,
Shannon Broome and Gary McCutchen. Joseph
Suich will moderate the program. Brownbag
host locations will be in the following cities:
Albany, NY; Boise, ID; Concord/Manchester, NH;
Denver, CO; Detroit, MI; Hartford, CT, Kansas
City, MO; Phoenix, AZ; Raleigh, NC; Salt Lake
City, UT, Tallahassee, FL; and Washington, DC.
For more details on participating, please
contact Mr. Suich at (518) 626-9000. (This
program is free of charge and will not provide
for individual dial-in capabilities.)

Brown Bag Teleconferences: We plan to host
at least 2 teleconferences on late-breaking
topics of interest to AQC members - tentatively
in Q1 2005 and Q3 2005. Possible topics to
cover include: Final Boiler MACT Standard and
What It Means for Sources; Incorporation of
Risk in MACT Standards; NSR Implementation
at the State Level; Nonattainment Designations
and Implications for the Economy. If you have
suggestions for these or other topics, please
contact a Programs vice chair or me.

Section Fall Meeting and Keystone: As usual,
we will provide at least one panel of speakers to
discuss current developments and breaking
issues at each of these events.

We are excited about the activities planned for
the coming year and invite you all to take
advantage of these many opportunities to

participate in AQC events. We look forward to
seeing you and, as always, invite and welcome
your thoughts and suggestions for how we can

provide better service to you.

VICE CHAIR REPORTS

Programs

Robert J. Martineau, Jr.
Waller Lansden Dorth & Davis, PLLC
rmartineau @wallerlaw.com

The Air Quality Committee organized and
sponsored another very good Clean Air Act
Satellite Seminar on June 10, 2004. The
satellite program was broadcast to more than
50 sites around the country. Special thanks to
Mary Ellen Ternes and Matt Tanzer of the Air
Quality Committee, who led the charge on
pulling the program together. Feedback from
the program has been very positive.

There will be several programs of interest to air
practitioners at the 12th Section Fall Meeting in
San Antonio, Texas. Mark your calendars now
to attend this ever popular conference. The
program is Oct. 6-10, 2004. We will have a
program on NSR focusing on the
implementation of the December 2002 rule in
the states, what's happening in delegated
states as well as an update on the
reconsideration of the equipment replacement
rule. In addition, there will be a program on
climate change issues. There will be an
outstanding program on NAAQS
implementation issues looking at what various
areas are doing both for the 8-hour ozone
standard and likely PM, . nonattainment areas.

Of course the Fall Meeting will be filled with lots
of other great programs of interest to
environment, energy and resource practitioners.
As always, there will be many fun social
activities to reacquaint with old friends and meet
new ones.



The Air Quality Committee is always open to
sponsoring smaller educational programs for its
members such as call in conference call
programs on discrete topics. If you are
interested in putting together such a program,
please let the Committee chair know or call me
directly.

Newsletter

Kathryn B. Thomson
Sidley Austin Brown & Wood LLP
kthomson@sidley.com

| am honored to be the new editor-in-chief of the
AQC'’s quarterly Newsletter. This Second
Quarter Newsletter focuses on MACT
developments, as well as generally reviewing
the news in Regions 2, 3,4, 5and 9 and at EPA
Headquarters. In addition to the regional
reports, this issue also includes two articles:
Upcoming HAP Residual Standards by David
Novello, of the Law Office of David Novello, and
The Ten Pollutant Study in Jacksonville, Florida,
by Lori S. Tilley, of the Environmental Quality
Division for the City of Jacksonville. Many
thanks to those who contributed to this issue.

If any of you have ideas for future articles or
regional reports, please do not hesitate to
contact me at kthomson@sidley.com.

Membership

AngelaMorrison
Hopping Green & Sams, P.A.
amorrison@hgslaw.com

We have had the following new members join
the Air Quality Committee recently — David
Bach, Baton Rouge, LA; Shirley Edwards, San
Diego, CA,; Garry Keele, Il , Tulsa, OK; Barclay
Rodgers, San Francisco, CA; Sarah Scopel,
Alexandria, VA; Jeffrey Stacey, Jefferson City,
MO; and Jenna Wischmeyer, Mount Vernon, IA.

The committee welcomes new members and
looks forward to their service and participation!

SUMMARY OF REGIONAL REPORTS
AND ARTICLES

Regional Reports:

Region 1: There is no significant news to report
in Region 1 this quarter. If you have any ideas
or suggestions for quarterly reports in Region 1,
please contact Kenneth A. Reich or Seth H.
Handy, Edwards & Angell, LLP, at
Kreich@ealaw.com; shandy@ealaw.com

Region 2: This report reviews New York’s
surrender of its Prevention of Significant
Deterioration (PSD) permitting authority, the
New York State Supreme Court’s invalidation of
New York’s acid rain regulations, the Second
Circuit decision allowing a citizen group to
challenge the New York State Department of
Environmental Conservation’s determination
that a new project is not a “major source,” a new
surcharge in New Jersey for toxic emissions
and other news.

Region 3: This report provides a state-by-state
summary of developments relating to air toxics,
enforcement, National Ambient Air Quality
Standards (NAAQS), and Title V, and it covers
significant legislation and litigation in the region.

Region 4: This report discusses the
development of an “equivalency by permit”
program, which would allow state permit terms
and conditions to be substituted for otherwise
applicable National Emissions Standards for
Hazardous Air Pollutants (NESHAPS), in
Region 4.

Region 5 (Federal Editor): Adiscussion with Air
Division Director Stephen Rothblatt previews
the region’s upcoming enforcement priorities
and programs.

Region 5 (State Editor): This report provides a
state-by-state summary of legislative and
regulatory developments.



Region 6: There is no significant news to report
in Region 6 this quarter. If you have any ideas
of suggestions for quarterly reports in Region 6,
please contact Elizabeth A. Hurst , McGlinchey
& Stafford PLLC, at ehurst@mcglinchey.com.

Region 7: There is no significant news to report
in Region 7 this quarter. If you have any ideas
of suggestions for quarterly reports in Region 7,
please contact Katy Larkins, Shook, Hardy &
Bacon, at klarkins@shb.com.

Region 8: There is no significant news to report
in Region 8 this quarter. If you have any ideas
of suggestions for quarterly reports in Region 8,
please contact Arthur P. Mizzi, Senn Visciano
Kirschenbaum P.C., at AMizzi@SennLaw.com.

Region 9: This report provides a summary of
judicial developments in the region, as well as a
state-by-state summary of administrative
developments, particularly developments
relating to NAAQS.

Region 10: There is no significant news to
report in Region 10 this quarter.

Headquarters: This report discusses
developments relating to the eight-hour ozone
standard, the implementation of the NO, State
Implementation Plan (SIP) call rules, ozone
transportation and climate change, Clean Air
Act implementation reforms, regional haze, New
Source Review, NESHAPs and mobile sources.

Articles:

Upcoming HAP Residual Standards, by David
Novello, The Law Office of David Novello,
dnovello@novellolaw.com.

The Ten Pollutant Study in Jacksonville, Florida,
by Lori S. Tilly, Environmental Quality Division,
City of Jacksonville, Florida, Tilly@coj.net.

REGIONAL REPORTS

Region 2

Philip E. Karmel

Bryan Cave LLP

New York, New York
pekarmel@bryancave.com

. New York

A. New York Surrenders PSD Permitting
Authority

By letter dated May 24, 2004, the New York
State Department of Environmental
Conservation (NYSDEC) told EPA that
NYSDEC would no longer administer the PSD
permitting program in the state. The state had
administered the program since 1982.
NYSDEC's letter stated that it was handing the
program back to EPA because of NYSDEC's
determination that EPA’s recent changes to the
PSD regulations “are detrimental to New York’s
environment and public health.” The letter states
that NYSDEC intends to draft its own PSD
regulations and submit them to EPA for
approval, together with revisions to the state’s
nonattainment New Source Review program.

B. New York Court Throws Out State’s Acid
Rain Regulations

On May 26, 2004, the New York State Supreme
Court for Albany County, in an opinion by Justice
Leslie E. Stein, annulled New York’s Acid
Deposition Reduction Program (ADRP)
codified at 6 NYCRR Parts 237 and 238. NRG
Energy, Inc. v. Crotty, Index No. 5307-03 (Sup.
Ct. Albany County). The ADRP had established
a budget trading program for emissions of sulfur
dioxide (SO,) and nitrogen oxides (NO,), the
major precursors of acid rain. Upon its full
implementation, the total amount of allowed
emissions under the ADRP would have been
approximately 50 percent of that allowed under
the federal Clean Air Act. The court upheld



NYSDEC's general statutory authority to enact
regulations preventing, controlling or prohibiting
air pollution from any contamination source,
citing section 19-0301 of the Environmental
Conservation Law (ECL). Nevertheless, the
court invalidated the regulations for failure to
comply with a state law that requires emission
offsets to “be adjusted to reflect the proximity of
the subject facility or stationary source to
sensitive receptor areas.” ECL 8 19-0915. The
court also held that NYSDEC failed to comply
with the State Administrative Procedure Act’s
requirement that a proposed rule be adopted
within 180 days of the date of the last public
hearing announced in the notice of proposed
rulemaking, unless a notice of continuation
(which may extend the period for another 185
days) is published within the initial 180-day
period. The court held that NYSDEC's notice of
continuation was published 21 days too late.
The state has filed a notice of appeal.

C. Second Circuit Rejects Challenge to New
York SIP for Ozone

On May 19, 2004, the U.S. Court of Appeals for
the Second Circuit denied a petition for review
that had sought to challenge EPA's approval of
New York’s State Implementation Plan (SIP) for
ozone. Environmental Defense v. EPA, 369
F.3d 193 (2d Cir. 2004). The court held that the
Clean Air Act’s requirement that attainment
demonstrations be “based on photochemical
grid modeling” (42 U.S.C. § 7511a(c)(2)(A)) did
not preclude EPA from approving the SIP even
though the grid modeling showed that it would
not meet the ozone NAAQS, because New York
and EPA were permitted to engage in a
“supplemental analysis” to adjust the modeled
values by a fudge factor (the official name was
the “relative reduction factor”). The court also
held that the statutory requirement that
compliance with the ozone NAAQS be achieved
by Nov. 15, 2007 (42 U.S.C. 8§ 7511(a)(2))
allows the SIP to achieve compliance with the
numerical ozone standard by that date, even
though the statistical form of the ozone standard

requires the averaging of three years of data to
demonstrate compliance. The court rejected
the argument that the statistical form of the
ozone NAAQS required compliance with the
numerical standard in 2005 so that compliance
could be proven by 2007. Finally, the court
rejected the contention that EPA had erred by
relying on New York’s assurances that it would
promulgate certain ozone-related regulations in
the future. The court held that it was reasonable
to rely on this commitment because: (i) it
addressed only a limited portion of the emission
reductions needed for attainment; (ii) the state
was capable of fulfilling its commitment; and

(iii) the time available to the state to enact the
regulations is sufficient.

D. Second Circuit Allows Clean Air Act Citizen
Suit to Challenge NYSDEC'’s Determination
that a New Project is Not a “Major Source”

On June 4, 2004, the U.S. Court of Appeals for
the Second Circuit held that a citizen group
could challenge the construction of a new
oriented strand board manufacturing facility on
the ground that it had failed to obtain major
source permits under the PSD and
nonattainment NSR regulations in effect in New
York. Weiler v. Chatham Forest Products Inc.,
370 F.3d 339 (2d Cir. 2004). The court rejected
the defendant’s argument that the citizen suit,
brought under section 304(a)(3) of the Clean Air
Act, was an impermissible collateral challenge
to NYSDEC's administrative decision that the
new facility was not a major source required to
obtain such permits.

Il. New Jersey

A. New Jersey Imposes Surcharge on Toxic
Emissions

On June 30, 2004, Gov. James E. McGreevey
signed into law Assembly Bill 3118, which
imposes a surcharge on the emission of toxic
substances. The law identifies three classes of
toxic substances (Categories 4, 3 and 2) and



lists the specific chemicals that fall within each
category. Taken as awhole, the list
encompasses most of the substances on the
federal Toxic Release Inventory. The highest
surcharge, $10 per pound, applies to Category
4 substances, which are regulated as
carcinogens. Asurcharge of $1 per pound
applies to Category 3 substances, and a
surcharge of $0.10 per pound applies to
Category 2 substances. The bill caps the
surcharge at $500,000 per facility. A facility will
be allowed a credit of half the amount of the
surcharge if its mercury emissions are below
stringent levels proposed by New Jersey
Department of Environmental Protection in
January 2004. A credit towards the surcharge is
also available if the facility has installed certain
specified pollution control equipment.

Region 3

GaleR. Lea

Jackson Kelly PLLC
Charleston, WV
galelea@jacksonkelly.com

.  EPARegion 3 Developments
A. Air Toxics

On May 31, 2004, EPAreleased the findings of
the National Air Toxics Assessment (NATA). As
part of the NATA, the EPA looked at 32 air
toxics plus diesel particulate matter. The
findings of the NATA are available at http://
www.epa.gov/ttn/atw/nata/.

B. Enforcement

On July 14, 2004, EPA announced a settlement
with Occidental Chemical Corp. (Occidental) for
alleged air and other environmental violations at
the company’s plant in Pottstown, Pennsylvania.
Under a consent decree with EPA, Occidental
has agreed to pay a $150,000 penalty and to
complete three supplemental environmental

projects (SEPs). Two of the three SEPs relate
to air projects. First, the company has agreed
to spend at least $850,000 in process changes
and equipment upgrades that will permanently
reduce the plant’s permitted emissions of vinyl
chloride by 38 percent. Second, Occidental has
agreed to an amendment to its Title V permit
that will reduce its yearly permitted vinyl chloride
emissions from 75 tons to 48.5tons. The
company also will permanently retire all
emission credits generated by this reduction,
resulting in an overall air quality improvementin
Southeastern Pennsylvania.

C. Mobile Sources

EPA has targeted the transportation industry to
reduce air pollution. Under a voluntary program
with the freight industry, known as The
SmartWay Transport Partnership, EPAIs
targeting local and regional fleets to participate
as partner carriers and shippers using
emission-reduction strategies to increase
energy efficiency and energy security as well as
reduce air pollution and greenhouse gases at
rail yards, seaports and truck stops.

D. Ozone

April 1 was designated as the official start of the
2004 ozone season for the states in EPA
Region 3. On May 4, 2004, EPAreleased “The
Ozone Report: Measuring Progress through
2003.” The report demonstrates thatin 2003,
ozone levels nationwide were the lowest that
they have been since 1980.

Il. State Developments

A. Delaware

1. AirToxics

The Delaware Department of Natural
Resources and Environmental Control

(DNREC) announced on June 2, 2004, the
availability of the Delaware Toxics Release



Inventory (TRI) data for calendar year 2002. The
data indicates a downward trend. Specifically,
the data shows that on-site releases of TRI
chemicals were 3.6 percent less than in 2001
and 35 percent less than in 1998. The total
reported waste amount was approximately
99.8 million pounds or a 14 percent decline
from 116.1 million pounds in 2001 and

35 percent decline from 1998. The total
reported waste amount includes on-site
transfers, transfers off-site and waste managed
on-site.

2. Enforcement

On June 18, 2004, DNREC announced the
issuance of a Notice of Administrative Penalty
Assessment and Secretary’s Order to BBK Pet
Crematory for violations of Delaware’s air
pollution control regulations. BBK Pet
Crematory owns and operates a 2.5 million BTU
propane-fired animal crematory in Frankford,
Delaware. Emissions from the cremation
process include nitrogen oxides (NO,), carbon
monoxide (CO), volatile organic compounds
(VOCs), sulfur dioxide (SO,) and particulate
matter (PM). Although the company applied for
an air quality permit to construct and install the
pet crematory on Feb. 3, 2003 and was issued
a construction permit on July 14, 2003, the
company began operating the crematory in
August 2003 without obtaining an operating
permit. The Order includes a cash penalty of
$7,000 and an additional $711.51 as cost
recovery reimbursement to DNREC for
expenses associated with its investigation.
BBK Pet Crematory has thirty days to request a
public hearing.

3. NAAQS

SIP Revisions: On June 21, 2004, EPA
published a final rule, 69 Fed. Reg. 34285,
updating the materials submitted by the state of
Delaware that are incorporated by reference in
the state’s SIP. The update affects the SIP
materials that are available for inspection by the

public at the Office of the Federal Register,
EPA's Air and Radiation Docket and Information
Center and EPA's Region 3 Office. The rule
took effect on June 21, 2004.

8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and Environmental Action Compact (EAC)
Areas with deferred effective dates. 69 Fed.
Reg. 23858. EPA designated the following
Delaware counties as nonattainment for the
8-hour ozone standard and classified them as
“moderate”: Kent, New Castle and Sussex
(Delaware portion of the Philadelphia-
Wilmington-Atlantic City, PA-DE-MD-NJ Non-
attainment Area (NAA)). “Moderate” areas have
an attainment date of June 2010. See http://
www.epa.gov/ozonedesignations/regions/
region3desig.htm.

On June 28, 2004, Delaware and other
Northeastern states filed in the U.S. Court of
Appeals for the District of Columbia Circuit a
petition for review of EPA’s rule designating
8-hour ozone NAAsS, including provisions on
deferral of effective dates for EAC Areas and
EPA's Phase I rule for implementing the 8-hour
ozone national ambient air quality standard
(NAAQS) that was also published on April 30,
2004. 69 Fed. Reg. 23951.

PM, .. Delaware recommended New Castle
County be designated as nonattainment. In
addition, the state suggested that New Castle
County should be designated as a separate
NAA from the Philadelphia metropolitan area.
On June 29, 2004, EPA sent a letter to the state
of Delaware proposing to designate New
Castle County as nonattainment with the
Philadelphia-Wilmington-Atlantic City, PA-DE-
MD-NJ NAA for the PM, . standard. EPA's letter
requests that Delaware provide any new
information to EPA by Sept. 1, 2004. EPA
intends to promulgate final PM, . designations in
November 2004. See http://www.epa.gov/
pmdesignations/index.htm.



4. Permitting

Pending are two Title V synthetic minor permit
applications (Delaware Air Regulation No. 2)
submitted by Medal, L.P. and Perdue
AgriRecycle, LLC. Medal, L.P. submitted an
application to construct a polymer solution
vessel, three fiber extrusion units, four fiber
coating/posttreating units, one solvent
extraction/distillation system and one epoxy
casting room at its facility in Newport, Delaware.
Any request for a hearing on the draft permit
must be received by DNREC by Aug. 3, 2004.
Perdue AgriRecycle, LLC submitted an
application to amend their permit to increase
hours of operation at their Blades facility. The
deadline for requesting a hearing on the draft
permit expires Aug. 6, 2004. In addition to the
two pending Title V synthetic minor permit
applications, there are three pending state
operating permit applications (Delaware Air
Regulation No. 2). Verizon Delaware, Inc. has
applied for a permit to operate a diesel-fired
emergency generator at its facility in
Wilmington, Delaware, and Comcast of New
Castle County, LLC has applied for permits to
operate a Cummins Model SODGDA
emergency generator and a Cummins Model
100DGDB emergency generator at its facility in
Newark, New Jersey. Comments are due

July 19, 2004. No public hearing will be held
unless arequest for a hearing is received by the
comment deadline of July 19, 2004.

5. TitleV

As of May 31, 2004, there were 85 Title V
sources in Delaware, and 82 sources had been
issued Title V permits (96 percent). See http://
www.epa.gov/oar/oagps/permits/maps/permtbl.
html.

On April 21, 2004, DNREC Secretary John A.
Hughes issued an Administrative Order,
directing that the proposed Title V (Delaware Air
Regulation No. 30) permit for Conectiv's Edge
Moor Power Plant be submitted to EPA. EPA

9

has forty-five days to review the proposed
permit. Following EPA’'s approval, DNREC'’s
Air Quality Management Section will issue the
final permit.

On June 27, 2004, DNREC gave notice thata
draft Title V permit renewal has been prepared
for Justin Tanks, L.L.C.’s facility in Georgetown,
Delaware. Justin Tanks, L.L.C. produces
fiberglass tanks and is a major source of
hazardous air pollutants (HAPS) in Sussex
County, Delaware. The comment period on the
draft Title V permit renewal expires July 28,
2004. Apublic hearing will not be held unless
the Secretary of DNREC receives a request for
a hearing by the expiration of the comment
period or July 28, 2004.

B. District of Columbia
1. Litigation

On April 16, 2004, the U.S. Court of Appeals for
the District of Columbia Circuit entered an
Order inresponse to the Sierra Club’s petition
for rehearing in Sierra Club v. EPA, 356 F.3d
296 (D.C. Cir. 2004), vacating in part and
remanding in part the conditional approval by
EPA of the 1-hour ozone SIPs for the
Metropolitan Washington, DC-MD-VA area.
The D.C. Circuit amended footnote 9 of its
opinion addressing Sierra Club’s challenge on
the ground that EPA relied on modeling solely
for 2005, rather than over the three-year period
of 2003-2005. By its Order, the D.C. Circuit
substituted: “But no statute or regulation
requires such a demonstration” for the following
sentences:

The Sierra Club’s reading would effectively
move up the attainment deadline by two
years. Although the statute anticipates
improvement in the years leading to
attainment, it does not require attainment to
be achieved before the final decision.

See 42 U.S.C. 8§ 7511(a) (declaring that the
attainment date for severe ozone areas shall be



“not later than” Nov. 15, 2005). Slip op. atp. 18
n. 9.

2. NAAQS

SIP Revisions: On April 15, 2004, EPA
published a final rule staying any potential
application of the April 17, 2003 conditional
approval of the post-1996 rate-of-progress
(ROP) plans submitted by the District of
Columbia, Maryland, and Virginia for the 1-hour
ozone attainment demonstration for the
Metropolitan Washington, D.C. 1-hour severe
ozone NAA. 69 Fed. Reg. 19937. The stay is
effective until the conclusion of litigation pending
in the D.C. Circuit. See Sierra Club v. EPA,
356 F.3d 296 (D.C. Cir. 2004).

8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and EAC Areas with deferred effective dates.
69 Fed. Reg. 23858. EPA designated the
District of Columbia portion of the Washington,
DC-MD-VA Ozone NAA as nonattainment for
the 8-hour ozone standard and classified it as
“moderate.” As such, the District of Columbia
has an attainment date of June 2010. See http:/
www.epa.gov/ozonedesignations/regions/
region3desig.htm.

On June 28, 2004, the District of Columbia and
other Northeastern states filed a petition for
review of EPA’s rule designating 8-hour ozone
NAAs, including provisions on deferral of
effective dates for EAC Areas and EPA's
Phase I rule for implementing the 8-hour ozone
NAAQS inthe D.C. Circuit. The rule was
published on April 30, 2004. 69 Fed. Reg.
23951.

PM, .. The District of Columbia recommended
that the entire Washington, DC metropolitan
statistical area be designated as nonattainment
forthe PM, . standard. On June 29, 2004, EPA
sent a letter to the District of Columbia agreeing
with the its recommendation. EPA’s letter
requests that the District of Columbia provide

any new information to EPA by Sept. 1, 2004.
EPA intends to promulgate final PM,
designations in November 2004. See http://
www.epa.gov/pmdesignations/index.htm.

3. TitleV

As of May 31, 2004, there were 34 Title V
sources in the District of Columbia, and all 34
sources had been issued Title V permits (100
percent). See http://www.epa.gov/oar/oaqps/
permits/maps/permtbl.html.

C. Maryland
1. AirToxics

Maryland is working with EPA to establish
community air toxics programs in Baltimore and
Prince George’s County.

2. Legislation

A multi-pollutant bill, H.B. 1172, was proposed
but died in the state legislature in April 2004.
H.B. 1172 would have required coal-fired plants
in Maryland to reduce their emissions of SO,,
NO,, mercury and CO,,. Specifically, the bill
would have required plants to meet a lowest
achievable emissions rate standard for NO, by
Dec. 31, 2020 and SO, by Dec. 31, 2012. It
also would have mandated a 90 percent
reduction in mercury emissions and a

33 percent decrease in CO, emissions relative
to 1990 levels, both by Dec. 31, 2008.
However, the Maryland House and Senate
approved a renewable energy portfolio standard
(RPS). The RPS requires 7.5 percent of
electricity supply in the state to come from
renewable sources by 2014. The RPS includes
a credit trading program, which allows sources
that over-comply with the requirements to sell
credits to those that cannot meet the standard.

3. NAAQS:

SIP Revisions: On April 15, 2004, EPA
published a proposed rule, 69 Fed. Reg.

10



19968, and a direct final rule, 69 Fed. Reg.
19939, to approve Maryland SIP revisions
amending the 2005 ROP plan for the Cecll
County portion of the Philadelphia-Wilmington-
Trenton 1-hour ozone severe NAA. The
amendments update the mobile emissions
inventories and motor vehicle emissions
budgets (MVEBS) in the 2005 ROP plan to
reflect the use of MOBILEG6. The direct final rule
takes effect on June 1, 2004, unless EPA
receives adverse written comments by May 17,
2004.

On May 21, 2004, EPA published a final rule,
69 Fed. Reg. 29236, finding that Maryland had
failed to submit a SIP revision for the Maryland
portion of the Metropolitan Washington, DC-
MD-VA Severe Ozone NAA. CAA 8§ 185
requires major sources of NO, _and VOC
emissions in the Maryland portion of the
Metropolitan Washington, DC-MD-VA Severe
Ozone NAA to pay a $5,000 per ton fee for
every ton of annual emissions over 80 percent
of a baseline amount until the area is
redesignated as an attainment area for ozone.
EPA's finding is effective June 21, 2004, and
triggers the 18-month time clock for mandatory
application of sanctions in Maryland and the
24-month time frame for EPA to promulgate a
Federal Implementation Plan (FIP) under the
CAA. However, under EPA's final Phase |
8-Hour Implementation Rule that was published
April 30, 2004, 69 Fed. Reg. 23951, the § 185
fee provision will no longer apply once the
1-hour NAAQS is revoked for an area.
Because at that time Maryland would no longer
be required to submit a SIP revision for the

§ 185 fee requirement for the 1-hour standard,
the sanctions and FIP clocks would stop upon
revocation of the 1-hour ozone NAAQS.
Moreover, Maryland has submitted to EPA a SIP
revision to implement the fee requirement of
§185. On May 25, 2004, EPA published a
proposed rule, 69 Fed. Reg. 29674, to approve
a SIP revision pertaining to the control of VOC
emissions from architectural and industrial
maintenance coatings. Comments were to be
received by EPA on or before June 24, 2004.

On June 14, 2004, EPA published a proposed
rule, 69 Fed. Reg. 32928, to approve changes
in Maryland’s regulations for new source
permitting for major sources of VOC and NO,
emissions and regulations requiring
Reasonably Available Control Technology
(RACT) on major stationary sources of NO_ in
the Metropolitan Washington, DC-MD-VA
Ozone NAA. The changes are inresponse to
EPA's reclassification of the area from serious
to severe. The changes modify the emissions
offset ratio, lower the applicability threshold of
the New Source Review (NSR) permit program,
and lower the applicability threshold of the NO_
RACT rule. Comments on the proposed rule
must be received by EPA on or before July 14,
2004.

On June 29, 2004, EPA published a proposed
rule, 69 Fed. Reg. 38860, and a direct final rule,
69 Fed. Reg. 38848, to approve a SIP revision
pertaining to new VOC emission standards for
portable fuel containers. The rule takes effect
automatically on Aug. 30, 2004, unless EPA
receives adverse written comments by July 29,
2004.

8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and EAC Areas with deferred effective dates.
69 Fed. Reg. 23858. EPA designated the
following counties and city in Maryland as
nonattainment for the 8-hour ozone standard:
Anne Arundel, Baltimore City, Baltimore, Carroll,
Harford, and Howard (Baltimore, MD NAA);
Kent and Queen Anne’s (Kent and Queen
Anne’s Cos, MD NAA); Cecil (Maryland portion
of the Philadelphia-Wilmington-Atlantic City, PA-
DE-MD-NJ NAA); Calvert, Charles, Frederick,
Montgomery, and Prince George’s (Maryland
portion of the Washington, DC-MD-VA NAA);
and Washington (Hagerstown). Except for
Washington (Hagerstown), EPA classified each
of these counties as “moderate” with an
attainment deadline of June 2010. Washington
(Hagerstown) is an EAC Area and is classified
as “basic,” with an attainment deadline of

11



December 2007. See http://www.epa.gov/
ozonedesignations/regions/regiona3desig.htm.

NO, SIP Call: Clipper Windpower, a wind
power project developer, has submitted an
application for NO_ allowances. Maryland is
one of six states that set aside a certain
proportion of NO, allowances for renewable
power producers. Under Maryland’s NO,_ SIP
Call Rule, Maryland set aside two percent of its
budget for any new sources and three percent
for renewable projects. In 2004, the renewable
projects and new source set aside allowances
will be joined together into one block of five
percent of the total budget for allocation to any
new power generation. The NO,_SIP Call
Program started in Maryland in May 2003 but
Maryland did not redistribute any unallocated
allowances to existing sources. Maryland has
not distributed any of its renewable set-aside
allowances.

PM, .. Maryland's initial recommendation
identified two options for designation. The first
option recommended fourteen counties as
nonattainment and ten counties as attainment,
consistent with the ozone NAAs. The second
option recommended only four NAAs. Maryland
indicated the state preferred the second option.
On June 29, 2004, EPA sent a letter to Maryland
agreeing with its recommended designation of
attainment for the Cecil County portion of the
Philadelphia consolidated metropolitan
statistical area but disagreeing with the state’s
recommendation that only four counties be
designated as nonattainment. EPAIs
proposing to designate eleven areas as
nonattainment. In particular, EPAis proposing
to designate the following counties and city in
Maryland as nonattainment for PM, .: Anne
Arundel, Baltimore City, Baltimore, Carroll,
Harford, and Howard (Baltimore, MD NAA);
Washington (Maryland portion of the Berkeley,
WV-MD NAA); and Charles, Frederick,
Montgomery, and Prince George’s (Maryland
portion of the Washington, DC-MD-VANAA).
EPA's letter requests that Maryland provide any

new information to EPA by Sept. 1, 2004. EPA
intends to promulgate final PM, . designations in
November 2004. See http://www.epa.gov/
pmdesignations/index.htm.

4. TitleV

As of May 31, 2004, there were 165 Title V
sources in Maryland, and 134 sources had been
issued Title V permits (81 percent). See http://
www.epa.gov/oar/oagps/permits/maps/
permtbl.html.

5. Miscellaneous:

In May 2004, the Director of the Maryland
Department of the Environment’s Air and
Radiation Division, Thomas Snyder, called upon
EPAto introduce progressive flow control for the
SO, market to prevent the large bank of
allowances from delaying air quality
improvements. The concept of flow control was
introduced in the NO, SIP Call Program. Under
the NO, SIP Call Program, banked NO,
allowances are discounted in value if they total
more than ten percent of the current allocation.

D. Pennsylvania
1. AirToxics

EPA and the Philadelphia Air Management
Services are conducting a joint project, known
as the “Philadelphia Toxic Air Pollutants Risk
Reduction Project,” to help reduce health and
environmental risk from air toxics in
Philadelphia and its surrounding communities.
The goals of the project are: (1) develop a better
understanding of the air toxics problem and the
associated health risks; (2) estimate how much
health risks are reduced by expected controls;
(3) provide information to the public about air
toxics; and (4) promote the reduction of
emissions to both indoor and outdoor air. For
more information about the Philadelphia Air
Toxics Project, see http://www.epa.gov/reg3artd/
airquality/phila_toxics.htm.
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2. Enforcement

In May 2004, the Pennsylvania Department of
Environmental Protection (PADEP) fined the
Eastern Snyder County Regional Authority,
Garnette Fleming, Inc. and Dave Gutelius
Excavating, Inc. $9,000 for violations of state air
guality and waste disposal regulations during a
sewer line replacement projectin 2003 in
Monroe Township, Snyder County,
Pennsylvania. The Eastern Snyder County
Regional Authority’s old sewer pipe that was
being replaced was made of asbestos-cement.
Sampling confirmed that the pipe contained
friable asbestos.

On July 9, 2004, PADEP announced the
issuance of a notice of violation to Waste
Management Inc. for air quality violations as a
result of stack testing performed May 13-19,
2004, atthe company’s 276-acre landfill in West
Pottsgrove Township, Montgomery County,
Pennsylvania. Violations included exceedance
of landfill gas flow volume from the eastern
expansion area to the western portion of the
landfill and exceedance of carbon monoxide
and non-methane organic compound emission
limits from landfill flares. In addition, the facility
failed to meet landfill gas destruction efficiency
rates or maintain a permitted emission limit for
non-methane organic compounds from turbines
fueled by landfill gas. Waste Management Inc.
is to submit an abatement plan.

3. Mercury

On April 1, 2004, PADEP Secretary Kathleen
McGinty urged EPA to withdraw its proposed
utility mercury emissions reduction rule that was
published on Jan. 30, 2004. 68 Fed. Reg.
4652. In seeking the withdrawal of the
proposed Utility Mercury Emissions Reduction
Rule, Pennsylvania joined nine other states:
New Hampshire, Connecticut, Delaware, Maine,
Massachusetts, New Mexico, New York, New
Jersey and Vermont. In addition, Secretary
McGinty noted that EPA’s proposal penalizes

Pennsylvania coal. As explained by Secretary
McGinty, the emissions standards are more
stringent for bituminous coal in Pennsylvania
than they are for sub-bituminous coal mined in
the West.

4. Mobile Sources

On April 1, 2004, Pennsylvania began checking
on-board computer diagnostic information as
part of its vehicle emissions inspection and
maintenance program in the Philadelphia area.
The program includes an on-board diagnostic
inspection and maintenance check and a gas
cap test for most 1996 and newer model-year
cars and light-duty trucks. The program applies
to vehicles registered in Bucks, Chester,
Delaware, Montgomery, and Philadelphia
counties, and was phased in between April and
June 2004. Emissions inspections will be
required during the annual safety inspection.
Inspections can be done at any certified private
garage or dealer. A vehicle will be exempt from
the program if: (1) itis owned for one year and
driven less than 5,000 miles in the prior year;
however, motorists must go to an emissions
inspection station to verify the vehicle’s mileage
and receive an exemption sticker (motorists can
do this when they get their safety inspection if
the station performs both types of inspections);
or (2) itis a new car, not previously titled and
has fewer than 5,000 miles before registration,
motorists should receive an exemption sticker
valid up to 12 months upon receipt of the new
car from a new car dealer. Exemptions are
determined only by a certified emissions
inspector. Avehicle is excluded from the
program if the vehicle is registered as a street
rod, classic, collectible, antique or specially
constructed vehicle, or motorcycle. Additional
information is available on Pennsylvania’s
DriveClean PA Web site at www.drivecleanpa.
state.pa.us.

On May 24, 2004, and as part of the EPA's
voluntary Diesel Retrofit Program, EPAand
representatives from Pennsylvania and city of
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Philadelphia agencies, industry and
environmental groups signed a charter for the
Philadelphia Diesel Difference. The purpose of
the Philadelphia Diesel Difference is to
encourage owners of diesel-powered vehicles
to voluntarily retrofit their fleets with emission
controls, use ultra-low sulfur fuel and actively
look for other ways to reduce diesel emissions.

On May 25, 2004, PADEP announced
$750,000 in grants to reduce diesel emissions
from school buses and heavy-duty trucks. The
grants are funded under an April 2003 Clean Air
Act settlement between EPA and Dominion
Resources and are to be used for diesel retrofit
programs and school bus anti-idling campaigns.
PADEP awarded the grants to companies,
cities and school districts in the Commonwealth.

5. NAAQS

SIP Revisions: On April 2, 2004, EPA published
a proposed rule, 69 Fed. Reg. 17374, to
approve Pennsylvania SIP revisions that include
a regulation change to the allowable sulfur oxide
emission limits for fuel burning equipment and a
modeled demonstration of attainment of
NAAQS SO, requirements in the Hazelwood
NAA and the Monongahela River Valley
unclassifiable area located in the Allegheny Air
Basin in Allegheny County, Pennsylvania. In
addition, EPA is proposing to redesignate these
areas to attainment and to approve a combined
maintenance plan for both areas as a SIP
revision. Comments were due May 3, 2004.

On April 9, 2004, EPA published a proposed
rule, 69 Fed. Reg. 18853, to redesignate the
Warren County SO, NAAs of Conewango
Township, Pleasant Township, Glade Township,
and the City of Warren in Warren County,
Pennsylvania to attainment of the SO, NAAQS.
EPA is also proposing to approve a
maintenance plan for these areas as a SIP
revision which would put in place a plan for
maintaining the NAAQS for SO, for the next ten
years. In addition, EPAis proposing to approve

arequest to change the status of Mead
Township and Clarendon borough in Warren
County from unclassifiable to attainment of the
NAAQS for SO,. Comments were due May 10,
2004.

On May 21, 2004, EPA published a final rule,

69 Fed. Reg. 29238, to approve Pennsylvania’s
2005 ROP Plan for the Pennsylvania portion of
the Philadelphia-Wilmington-Trenton Severe 1-
Hour Ozone NAA. The 2005 ROP Plan updates
the emissions inventories and MVEBS to reflect
the use of MOBILEG6 while continuing to satisfy
the ROP requirement for 2005. The revisions
also amend the contingency measures
associated with the 2005 ROP Plan. The final
rule is effective June 21, 2004.

On May 24, 2004, EPA published a proposed
rule, 69 Fed. Reg. 29480, and a direct final rule,
69 Fed. Reg. 29444, to approve VOC and NO,
RACT requirements for two sources in
Pennsylvania. The sources are National Fuel
Gas Supply Corporation’s Roystone
Compressor Station in Sheffield, Warren
County, Pennsylvania, and Crompton
Corporation’s facility located in Fairview
Township, Butler County, Pennsylvania. Unless
EPAreceives adverse comments by June 23,
2004, the direct final rule will take effect
automatically on July 23, 2004.

On July 1, 2004, EPA published a proposed
rule, 69 Fed. Reg. 39892, and a direct final rule,
69 Fed. Reg. 39854, to approve revisions to the
1-hour ozone maintenance plan for the
Pittsburgh-Beaver Valley Ozone NAA updating
the MVEBS to reflect the use of MOBILESG.
Unless EPAreceives adverse written comment
by Aug. 2, 2004, the rule will become effective
on Aug. 30, 2004.

Also on July 1, 2004, EPA published a final rule,
69 Fed. Reg. 39860, to approve requests by
Pennsylvania (1) to redesignate the SO,
nonattainment areas of Conewango Township,
Pleasant Township, Glade Township, and the
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City of Warren in Warren County from
nonattainment to attainment of the NAAQS for
SO,; and (2) to change the status of Mead
Township and Clarendon Borough in Warren
County from unclassifiable to attainment of the
NAAQS for SO,. In addition, the July 1, 2004
final rule approves the SO, maintenance plan for
these areas. The final rule is effective Aug. 2,
2004.

On July 2, 2004, EPA issued a partial
withdrawal, 69 Fed. Reg. 40324, of a direct final
rule published on May 24, 2004, 69 Fed. Reg.
29444, approving VOC and NO, RACT for two
sources in Pennsylvania. Because EPA
received adverse comments it withdrew
approval for VOC and NO, RACT for National
Fuel Gas Supply Corporation’s Roystone
Compressor Station.

Carbon Monoxide: The Pennsylvania
Department of Public Health is seeking
comment on a revision to the SIP that will
ensure continued attainment with the carbon
monoxide NAAQS from 2007 through 2017.
The comment period expires Aug. 16, 2004.

8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and EAC Areas with deferred effective dates.
69 Fed. Reg. 23858. EPA designated the
following Pennsylvania counties as
nonattainment for the 8-hour ozone standard
and classified them as “basic,” with an
attainment deadline of June 2009: Adams and
York (York, PANAA); Carbon, Lehigh and North
Hampton (Allentown-Bethlehem-Easton, PA
NAA); Blair (Altoona, PANAA); Erie (Erie, PA
NAA); Franklin (Franklin Co., PANAA); Greene
(Greene Co., PANAA); Cumberland, Dauphin,
Lebanon and Perry (Harrisburg-Lebanon-
Carlisle, PANAA); Cambria (Johnstown, PA
NAA); Allegheny, Armstrong, Beaver, Butler,
Fayette, Washington and Westmoreland
(Pittsburgh-Beaver Valley, PANAA); Berks
(Reading, PANAA); Mercer (Youngstown-
Warren-Sharon, OH-PANAA); Lackawanna,

Luzerne, Monroe and Wyoming (Scranton-
Wilkes-Barre, PANAA); Clearfield and Indiana
(Clearfield and Indiana, PANAA); Centre (State
College, PANAA); Tioga (Tioga Co., PANAA).
EPA designated the following counties in
Pennsylvania as nonattainment for the 8-hour
ozone standard and classified them as
“moderate” with an attainment deadline of June
2010: Lancaster (Lancaster, PANAA); Bucks,
Chester, Delaware, Montgomery and
Philadelphia (Pennsylvania portion of the
Philadelphia-Wilmington-Atlantic City, PA-DE-
MD-NJ NAA). See http://www.epa.gov.ozone
designations/regions/region3desig.htm.

On June 28, 2004, Pennsylvania and other
Northeastern states filed a petition for review of
EPA's rule designating 8-hour ozone NAAs,
including provisions on deferral of effective
dates for EAC Areas and EPA's Phase | rule for
implementing the 8-hour ozone NAAQS in the
D.C. Circuit. The rule was published on April
30, 2004. 69 Fed. Reg. 23951.

By letter dated July 12, 2004, Secretary McGinty
has asked EPA to reclassify Lancaster County
from an area of “moderate” nonattainment to the
lesser “marginal”’ nonattainment for the newly
designated 8-hour ozone NAAQS. The July 12,
2004, letter notes that the current 8-hour design
value for Lancaster is within 5 percent of the
marginal classification.

PM, .. Initially, Pennsylvania recommended that
sixteen counties be designated as
nonattainment. Pennsylvania later revised the
recommendation to exclude three metropolitan
counties: Bucks, Montgomery and Lebanon
counties. On June 29, 2004, EPA sent a letter
to the Commonwealth of Pennsylvania agreeing
with Pennsylvania on the thirteen counties
recommended to be designated nonattainment
but proposing to designate nine additional
counties as nonattainment. EPAs proposing to
designate twenty-two counties in Pennsylvania
as nonattainment for the PM, . standard. The
twenty-two proposed nonattainment counties
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are: Cumberland, Dauphin, and Lebanon
(Harrisburg-Lebanon-Carlisle, PANAA);
Cambria and Indiana (Johnstown, PANAA);
Lancaster (Lancaster, PANAA); Bucks,
Chester, Delaware, Montgomery and
Philadelphia (Pennsylvania portion of the
Philadelphia, PA-NJ-DE-MD NAA); Allegheny,
Armstrong, Beaver, Butler, Greene, Lawrence,
Washington and Westmoreland (Pittsburgh-
Beaver Valley, PANAA); Berks (Reading, PA
NAA); York (York, PANAA); Mercer
(Youngstown-Warren-Sharon, OH-PANAA).
EPA's letter requests that Pennsylvania provide
any new information to EPA by Sept. 1, 2004.
EPA intends to promulgate final PM,
designations in November 2004. See http://
www.epa.gov/pmdesignations/index.htm.

Secretary McGinty responded to EPA’s
proposed PM, . designations by issuing a press
release on July 2, 2004. In the press release,
Secretary McGinty challenged EPA's proposed
PM, . designations as “rel[ying] on an arbitrarily
weighted emissions scoring process rather than
sound technical merits for determining air
quality.” The press release explains that “EPA's
proposed designations are based on recently
developed weighting emissions scoring
process.” Secretary McGinty criticizes the
process, asserting it was “never published for
review and comment” and “expands
nonattainment areas to include counties
monitoring attainment solely because of their
location to certain major emission sources,
including coal-fired power plants.” See http://
www.dep.state.pa.us/dep/deputate/polycomm/
newsletter/07-02-04/2738887.htm.

6. TitleV

As of May 31, 2004, there were 786 Title V
sources in Pennsylvania, and 748 sources had
been issued Title V permits (95 percent).

See http://lwww.epa.gov/oar/oaqps/permits/
maps/permtbl.html.

7. Miscellaneous

On April 13, 2004, Secretary McGinty testified
before the Pennsylvania House Environmental
Resources and Energy Committee to promote
the enforcement of an Advanced Energy
Portfolio Standard. In support of her testimony,
an analysis of emissions from waste coal-fired
combustion units in Pennsylvania was
performed. The analysis shows that waste coal-
burning facilities have lower emissions for
mercury, dioxins, NO , SO, and particulates than
coal-fired utilities. The analysis supports the
inclusion of Pennsylvania waste coal-burning
facilities in the “second tier” of the proposed
renewable energy portfolio standard.

On May 4, 2004, EPA Region 3 Regional
Administrator Donald S. Welsh presented to the
Philadelphia Allies Against Asthma a $10,500
check. The $10,500 check will be used to
improve care coordination and expand
educational outreach in North and West
Philadelphia.

PECO Energy is offering residential and
business customers in Philadelphia and
surrounding counties an option of buying power
from its wind farms rather than conventional
fossil-fired plants. The wind farms are located
in western Pennsylvania and in the Poconos
Mountains. PECO Energy is offering

100 kilowatt-hour blocks for an additional
charge of $2.50 per month. For residential
customers, this translates into an additional
monthly cost of $12.50.

E. Virginia
1. AirToxics

The Virginia Department of Environmental
Quality (VADEQ) has issued the 2002 Virginia
Toxics Release Inventory. According to the
Virginia TRI, chemical releases to the
environmentincreased by less than 1 percentin
2002. Persistent bioaccumulation toxics
dropped 13.7 percent from 2001.
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2. Legislation

Virginia Governor Mark Warner (D) signed
legislation authorizing the sale of 2004 and
2005 vintage NO, allowances by July 1, 2004,
but not for future years.

3. Mercury

Virginia is the only state in the Ozone Transport
Region that has abstained from taking a
position on EPA’s controversial proposed Utility
Mercury Emissions Reduction Rule. 69 Fed.
Reg. 4652 (Jan. 30, 2004).

4. NAAQS

SIP Revisions: On April 15, 2004, EPA
published a final rule staying any potential
application of the April 17, 2003 conditional
approval of the post-1996 ROP plans submitted
by the District of Columbia, Maryland and
Virginia for the 1-hour ozone attainment
demonstration for the Metropolitan Washington,
D.C. 1-hour severe ozone NAA. The stay is
effective until the conclusion of litigation pending
in the D.C. Circuit. See Sierra Club v. EPA,
356 F.3d 296 (D.C. Cir. 2004).

On May 25, 2004, EPA published a proposed
rule, 69 Fed. Reg. 29675, and a direct final rule,
69 Fed. Reg. 29658, to approve the
commercial and industrial solid waste
incinerator section 111(d)/129 plan submitted to
EPA by the VADEQ on Sept. 8, 2003 and
supplemental information submitted on Aug. 11,
and Sept. 30, 2003, and April 6, 2004. The rule
is effective on July 26, 2004, without further
notice, unless EPAreceives adverse written
comment by June 24, 2004.

On June 7, 2004, EPA published a proposed
rule, 69 Fed. Reg. 31780, to approve a Virginia
SIP revision pertaining to VOC emission
standards for architectural and industrial
maintenance coatings in the Northern Virginia
portion of the Metropolitan Washington, D.C.

Ozone NAA. Written comments are due on or
before July 7, 2004.

On June 8, 2004, EPA published a proposed
rule, 69 Fed. Reg. 31930, and a direct final rule,
69 Fed. Reg. 31893, to approve new emission
standards for portable fuel containers sold,
supplied, offered for sale or manufactured in the
Northern Virginia portion of the Metropolitan
Washington, DC Ozone NAA. Theruleis
automatically effective on Aug. 9, 2004, unless
EPA received adverse written comment by July
8, 2004.

Also on June 8, 2004, EPA published a direct
final rule, 69 Fed. Reg. 31889, correcting errors
in the final rule published on March 15, 2004,
69 Fed. Reg. 12047, pertaining to the chart
listing Virginia regulations which EPA has
incorporated by reference into the Virginia SIP.
The final rule took effect immediately.

On June 9, 2004, EPA published a proposed
rule, 69 Fed. Reg. 32311, and a direct final rule,
69 Fed. Reg. 32277, establishing regulations
for the control of VOC emissions from solvent
metal cleaning operations in the Northern
Virginia portion of the Metropolitan Washington,
DC Ozone NAA. The regulations will help
Virginia meet its emission reduction obligations
associated with the “bump-up” of the
Metropolitan Washington, DC Ozone NAAfrom
serious to severe for the 1-hour ozone NAAQS.
Compliance with the standard is required by
Jan. 1, 2005. Unless EPAreceived adverse
written comment by July 9, 2004, the rule is
automatically effective on Aug. 9, 2004.

On June 24, 2004, EPA published a proposed
rule, 69 Fed. Reg. 35728, and a direct final rule,
69 Fed. Reg. 35253, to approve a Virginia SIP
revision establishing regulations for the control
of VOC emission from mobile equipment repair
and refinishing operations in the northern
Virginia portion of the Metropolitan Washington,
DC Ozone NAA. The rule is automatically
effective on Aug. 23, 2004, unless EPAreceives
adverse written comment by July 26, 2004.
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8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and EAC Areas with deferred effective dates.
69 Fed. Reg. 23858. EPA designated the
following counties and cities in Virginia as
nonattainment for the 8-hour ozone standard
and classified them as “marginal,” with an
attainment deadline of June 2007: City of
Chesapeake, City of Hampton, James City, City
of Newport News, City of Norfolk, City of
Poquoson, City of Portsmouth, City of Suffolk,
City of Virginia Beach, City of Williamsburg,
York, Gloucester, Isle of Wight (Norfolk-Virginia
Beach-Newport News (Hampton Roads), VA
NAA). EPAdesignated the following counties
and cities in Virginia as nonattainment for the 8-
hour ozone standard and classified them as
“moderate” with an attainment deadline of June
2010: Charles City, Chesterfield, City of
Colonial Heights, Hanover, Henrico, City of
Hopewell, City of Richmond, City of Petersburg,
and Prince George (Richmond-Petersburg, VA
NAA); Alexandria City, Arlington, Fairfax City,
Fairfax, Falls Church City, Loudoun, Manassas
City, Manassas, Park City, and Prince William
(Virginia portion of the Washington, DC-MD-VA
NAA); and Spotsylvania, Stafford, and City of
Fredricksburg (Fredricksburg, VANAA). EPA
designated the following counties as
nonattainment for 8-hour ozone and classified
them as “basic,” with an attainment deadline of
December 2007: Botetourt, Roanoke, City of
Roanoke, and City of Salem (Roanoke, VA
(EAC Area)); Page (P) and Madison (P)
(Madison and Page Cos. (Shenandoah
National Park, VANAA)); and Frederick and
City of Winchester (Frederick Co., VA (EAC
Area)). See http://ww.epa.gov.ozone
designations/regions/region3desig.htm.

NO, SIP Call Program: On June 24, 2004,
Virginia auctioned 1,885 each of 2004 and
2005 unallocated NO, allowances set aside for
new sources and netted $10.457 million. The
auction was conducted by Amerex brokers and
was open to anyone with an EPA account to
trade under the NO, SIP Call. An“English

Clock” auction was used. The seller called out
an increasing set of prices and bidders quoted
guantities until demand matched the number of
allowances on offer. Initially, the state Senate
passed legislation that would have given power
companies the allowances free of charge.
However, the Senate and House reached a
compromise whereby they authorized the sale
of 2004 and 2005 vintage allowances, but not
future years, by July 1, 2004. The purpose of
the auction was to help close a $5 billion budget

gap.

PM, .. Virginiarecommended that all areas in
the Commonwealth be designated as attaining
the PM, . standard. On June 29, 2004, EPA
senta Ietter to the Commonwealth of Virginia
agreeing in part with Virginia’s recommendation
but modifying the recommendations for the
Virginia portion of the Washington DC MSA.
Specifically, EPA is proposing to designate the
following five counties and four cities in Virginia
as nonattainment for the PM, ; standard:
Alexandria City, Arlington, Falrfax Loudoun,
Prince William, Falls Church City, Manassas
City, Manassas, Park City, and Fairfax City
(Virginia portion of the Washington, DC-MD-VA
NAA). EPA’s letter requests that Virginia
provide any new information to EPA by Sept. 1,
2004. EPAintends to promulgate final PM, .
designations in November 2004. See http //
www.epa.gov/pmdesignations/index.htm.

5. Permitting

Pending are three applications for State
Operating Permits pursuant to 9 VAC 5,
Chapter 80, Article 5 of the Virginia Regulations
for the Control and Abatement of Air Pollution.
The three applicants are Kraft Foods Global,
Inc.-Richmond Bakery, Banta Book Group, and
Reynolds Office Properties, LLC. Kraft Foods
Global, Inc. -Richmond Bakery’s draft permit will
allow the operation of a commercial bakery, and
Banta Book Group’s draft permit will allow the
operation of a book printing facility. Reynolds
Office Properties, LLC’s draft permit will allow
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the operation of emergency generators.
VADEQ will accept comments on the draft
permits for thirty days following publication of
the issuance of the draft permits. VADEQ will
hold a public hearing if response is significant.

6. TitleV

As of May 31, 2004, there were 289 Title V
sources in Virginia, and 284 sources had been
issued Title V permits (98 percent). See http://
www.epa.gov/oar/oagps/permits/maps/permtbl.
html.

OnJuly 13, 2004, VADEQ opened the public
comment period on an application by Frederick
County, Virginia, for the renewal of its municipal
solid waste landfill's Federal Operating Permit,
pursuant to 9 VAC 5 Chapter 80, Article 1 of the
Virginia Regulations for the Control and
Abatement of Air Pollution. On July 14, 2004,
VADEQ announced the opening of the public
comment period on an application by Perdue
Farms Incorporated for a modification to its
Federal Operating Permit for its poultry
processing/ rendering plant, pursuant to 9 VAC
5 Chapter 80, Article 1 of the Virginia
Regulations for the Control and Abatement of
Air Pollution. The comment periods expire at
the end of thirty days. VADEQ will hold a public
hearing if response is significant.

7. Trading

The VADEQ may ban NO, trading at Mirant's
Potomac River Generating Station. The plantis
located in Alexandria, Virginia, which is part of
the Metropolitan Washington, DC-MD-VA
Severe 1-Hour Ozone NAA. Under the
Potomac River Generating Station’s permit,
VADEQ may “amend the permit as may be
necessary should it determine the use of this
alternative compliance measure will prevent the
attainment or maintenance of the air quality
measures in the Washington, D.C., ozone area.”
The permit defines “alternative compliance
measure” as emissions trading. During the

2003 ozone season, the Potomac River
Generating Station emitted twice as much NO,
as its permit allows.

8. Miscellaneous

The Virginia Air Pollution Control Board
(VAAPCB) will meet on SIP revisions on Aug.
19, 2004. VAAPCB will meet and hold its
annual meeting with the Advisory Board in
Virginia Beach, Virginia, on Nov. 3, 2004.

F. West Virginia
1. AirToxics

By letter dated June 7, 2004, the West Virginia
Division of Air Quality (WVDAQ) provided to the
West Virginia Chamber of Commerce and the
West Virginia Manufacturers Association the
Agency'’s position concerning emissions
reporting requirements for speciated HAPs for
the year 2003 emissions inventories. The letter
states that the “WVDAQ does not expect
companies in West Virginia to perform any new
unusual tests or analyses. . ..” The letter
requests “the maximum level of speciation
possible, within the limits of available data” and
“to the extent known.” (Emphasis in original).

2. Litigation

In April 2004, environmental groups appealed
an air quality permit granted by the West
Virginia Department of Environmental
Protection Agency (WVDEP) for the Longview
power plant, a proposed 600 megawatt coal-
fired facility in Monongalia County, West
Virginia. The environmental groups contend
that there are three main problems with the
permit. First, it lacks adequate enforcement
provisions. Second, they argue that impacts to
Class | areas are not completely mitigated.
Third, they assert that the emission limits are not
low enough. They suggest that GenPower,
which is building the plant, further reduce
emissions directly, and acquire and retire older,
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more polluting facilities to permanently reduce
their emissions controls for other plants in the
area. In addition, citizen and environmental
groups have intervened and raised procedural
issues. Adecision on the merits has been
deferred until resolution of the procedural
issues. Briefs on the procedural issues are due
in September, and a decision is not expected
until October. Longview must also get a site
permit and transmission line permit before
construction can begin. The West Virginia
Public Service Commission is considering
applications for both. A decision is not
expected until the end of August. The earliest
construction could start is late 2004 or early
2005.

On April 15, 2004, WVDEP announced the
settlement of a multi-state air pollution suit
against a Virginia-based power utility, Dominion
Resources, Inc. Under the terms of the
settlement, the interest from the investment of
the $2 million will be used to treat acid

precipitation-impaired streams in West Virginia.

3. Mobile Sources

WVDEP has developed a grant program to
enable monies from a penalty settlement to be
used for West Virginia schools to retrofit their
busses to reduce diesel particulate matter. In
early June 2004, WVDEP presented to
Berkeley and Jefferson County school officials
two checks totaling $150,000 under the grant
program. Buses in the fleet with at least five
years of regular service remaining will be
retrofitted with diesel oxidation catalysts. The
diesel oxidation catalysts will reduce emissions
of VOCs, CO, PM, _, and diesel exhaust.

2.5’

4. NAAQS

8-Hour Ozone: On April 30, 2004, EPA
published its final 8-hour ozone designations
and EAC Areas with deferred effective dates.
69 Fed. Reg. 23858. EPA designated the
following counties in West Virginia as

nonattainment for the 8-hour ozone standard
and classified them as “basic,” with an
attainment deadline of June 2009: Kanawha
and Putnam (Charleston, WV NAA); Cabell and
Wayne (West Virginia portion of Huntington-
Ashland, KY-WV NAA); Wood (West Virginia
portion of Parkersburg-Marietta, OH-WV NAA);
Brooke and Hancock (West Virginia portion of
Steubenville-Weirton, OH-WV NAA); Marshall
and Ohio (West Virginia portion of Wheeling,
WV-OH NAA). In addition, EPA designated
Berkeley and Jefferson Counties (Berkeley &
Jefferson, WV NAA) as nonattainment for the
8-hour ozone standard but deferred the effective
date of the final designation because those
counties comprise an EAC Area with an
attainment deadline of December 2007. See
http://www.epa.gov/ozonedesignations/regions/
region3desig.htm.

PM, .. West Virginiarecommended that eleven
counties be designated as nonattainment,
excluding Jefferson County in the Eastern
Panhandle. On June 29, 2004, EPAsenta
letter to the state of West Virginia proposing to
designate fifteen counties in West Virginia as
nonattainment for the PM, ; standard. EPA
agreed with West Virginia’s recommendation
that all eleven counties be designated
nonattainment, including the exclusion of
Jefferson County but added the following four
counties: Harrison, Mason, Monongalia and
Pleasants. Those four counties contain power
plants. Two of those four counties (Harrison and
Monongalia) have PM, . monitors and are
monitoring attainment. Further, as the WVDAQ
has pointed out to EPA, the power plants in the
four additional counties have relied upon EPA’s
Acid Rain and NO, SIP Call Trading Programs
and have not been retrofitted with SO, and NO_
controls. The fifteen proposed nonattainment
counties in West Virginia are: Kanawha, Mason
and Putnam (Charleston, WV NAA); Cabell and
Wayne (West Virginia portion of Huntington-
Ashland, KY-WV-OH NAA); Marion (Marion
County, WV NAA); Pleasants and Wood (West
Virginia portion of Parkersburg-Marietta, OH-
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WV NAA); Brooke and Hancock (West Virginia
portion of Steubenville-Weirton, OH-WV NAA);
Marshall and Ohio (West Virginia portion of
Wheeling, WV-OH NAA). EPA’s letter requests
that West Virginia provide any new information
to EPA by Sept. 1, 2004. EPA intends to
promulgate final PM, . designations in
November 2004. See http://www.epa.gov/
pmdesignations/index.htm.

SO,: OnMay 5, 2004, EPA published a
proposed rule, 69 Fed. Reg. 25051, and a
direct final rule, 69 Fed. Reg. 24986, to approve
a SIP revision submitted by the state of West
Virginia on Dec. 29, 2003, providing for
attainment of the NAAQS for SO, in the City of
Weirton, including Clay and Butler Magisterial
Districts, Hancock County, West Virginia. Atthe
center of the SIP revision are enforceable
emission limitations for the Weirton Steel
Corporation and the Wheeling-Pittsburgh Steel
Corporation in Hancock County, West Virginia.
Because EPA did not receive adverse written
comment by June 4, 2004, the direct final rule
automatically took effect on July 6, 2004.

5. New Source Review

Allegheny Energy’s coal-fired power plants in
West Virginia are the target of a May 20, 2004
notice of intent to sue submitted by the
Northeast states of New York, New Jersey,
Connecticut and Pennsylvania. The Northeast
states allege NSR violations at Allegheny
Energy’s West Virginia plants. The sixty-day
notice period before a lawsuit may be filed
expires July 19, 2004.

6. Regulations

OnAug. 2, 2004, WVDAQ will hold a public
hearing on proposed revisions to the following
existing legislative rules: (1) 45 CSR 14,
“Permits for Construction and Major
Modification of Major Stationary Sources of Air
Pollution for the Prevention of Significant
Deterioration” (PSD); (2) 45 CSR 15, “Emission

Standards for Hazardous Air Pollutants Pursuant
to 40 CSR Part 61;” (3) 45 CSR 16, “Standards
of Performance for New Stationary Sources
Pursuant to 40 CSR Part 60;” (4) 45 CSR 19,
“Permits for Construction and Major
Modification of Major Stationary Sources of Air
Pollution Which Cause or Contribute to
Nonattainment;” (5) 45 CSR 25, “To Prevent and
Control Air Pollution From Hazardous Waste
Treatment, Storage, or Disposal Facilities;” and
(6) 45 CSR 34, “Emission Standards for
Hazardous Air Pollutants for Source Categories
Pursuant to 40 CSR Part 63.” 45 CSR 15,

45 CSR 16, and 45 CSR 34, when finalized,
will be submitted to EPA as part of West
Virginia’s program delegation of the New
Source Performance Standards and National
Emission Standards for Hazardous Air
Pollutants, which became effective Jan. 8, 2002.
45 CSR 14 and 45 CSR 19, when finalized, will
be submitted to EPA as a revision to the SIP.

45 CSR 25, when final, will be submitted to EPA
for approval as part of the State Hazardous
Waste Management Program. The proposed
legislative rules are available on line at http://
www.wvdep.org by selecting “Offices-Division of
Air Quality.” Under the General Information
heading, select “Public Notice and Comment.”

7. TitleV

In May 2004, WVDAQ posted on its Web site at
http://www.state.wv.us/item.cfm?ssid=8+ss7id
=325 new application forms and other guidance
for Title V permits. The new forms are
mandatory beginning Jan. 1, 2005. Until then,
they are voluntary. As of May 31, 2004, there
were 178 Title V sources in Delaware, and 171
sources had been issued Title V permits

(96 percent). See http://www.epa.gov/oar/
oagps/permits/maps/permtbl.html.

8. Trading
WVDAQ has submitted 45 CSR 28, “Air

Pollutant Emissions Banking and Trading,” to
EPA and requested that EPA approve the
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Amendments. Following much debate,
Congress passed a compromise provision
directing EPAto further study the problems
associated with setting a health-based
standard.

In March 1999, EPA completed a lengthy report
to Congress on the subject but did not attempt
to describe exactly how it would make residual
risk determinations or set standards when
necessary. EPA Office of Air Quality Planning
and Standards, Residual Risk Report to
Congress, EPA-453/R-99-001. The report to
Congress did set out a basic framework,
however, and included complex flow charts
regarding risk assessments and decisions that
need to be made in the midst of great scientific
uncertainty. The report also announced EPA's
view that it considered the methodology that
EPA settled upon to set air toxics standards for
benzene in 1989 to be a “reasonable
approach.” Reportto Congress at p. ES-11.
The agency’s formulation of this method
followed an adverse court decision on its
approach for setting a previous pre-1990 § 112
standard (for vinyl chloride). Natural Resources
Defense Council v. EPA, 824 F.2d 1146 (D.C.
Cir. 1987) (en banc). Not only did EPA’s report
consider this benzene standard approach
(described below) reasonable, but CAA

8 112(f)(2)(A) specifically referencesi it.

Because Congress did not amend the statute
following EPA’s 1999 report to Congress,

8 112(f)(2)(A) requires that residual risk
emission standards must “provide an ample
margin of safety to protect public health” in
accordance with the pre-1990 § 112 and must
also prevent “an adverse environmental effect.”
With the “ample margin of safety” language for
protecting human health, Congress returned to
the pre-1990 CAA formulation. It therefore
called for a return to an approach that had
proven very difficult to implement in the 1970s
and 1980s, when it wrestled with the question of
how to provide this “ample margin of safety”
when even minute quantities of air toxics

emissions potentially may cause cancer or other
illness.

Section 112(f)(2)(A) states that if MACT
standards for a source category that emits
HAPs classified as known, probable, or
possible human carcinogens “do not reduce
lifetime excess cancer risks to the individual
most exposed to emissions from a source in the
category or subcategory to less than one in one
million,” EPAis to promulgate residual risk
standards for the category. Thus, EPAisto
follow this “one in one million” (10-6) benchmark
for evaluating risks from carcinogens.

Congress did not provide a comparable
benchmark for non-carcinogens.

By mid-2004, EPA was overdue in issuing
residual risk determinations for the MACT
standards issued in the early-to-mid 1990s, and
environmental groups had sent 60-day notice
letters stating that they would bring deadline
suits against the Agency. For at least two
source categories — coke ovens and dry
cleaning — suits were filed that have resulted in
negotiations with EPA over deadlines. No
settlement had been reached by the time this
article was written, although such settlements
were expected before long. Moreover, some
observers believe that the first proposed
residual risk determinations should be issued
within the next year or so, with the final
determinations following not long afterward.
The proposed and final determinations for the
initial source categories should reveal much
about EPA's plans to implement § 112(f)(2).

In the meantime, one can seek clues from the
agency’s March 1999 report to Congress and
EPA's informal pronouncements of its current
thinking on implementing the residual risk
provisions. EPA staff has indicated that the
agency would consider setting residual risk
standards whenever cancer risks exceed 10-6
but that it would not definitively do so if risks are
less than 10-4. Instead, between these two risk
levels EPAwill consider costs, technical

38



feasibility, and other factors in deciding whether
to set a standard. If cancer risks exceed 10-4,
EPA definitely plans to issue a standard. This
approach adopts the methodology for setting
the 1989 benzene air toxics standards,
discussed above. Of the first 16 categories that
EPA has evaluated, preliminary data show that
one or more sources in every category pose
cancer risks greater than 10-6.

For non-cancer risks, EPA will consider target
organ-specific hazard indices in deciding
whether issuance of a residual risk standard is
appropriate. EPA also plans to consider multi-
pathway exposures and ecological effects. The
agency has signaled that it will try to make
residual risk determinations a fairly simple
exercise based on available data.

If EPA determines that all sources in a category
do not surpass the risk thresholds, it plans to
issue a Federal Register notice announcing this
fact and documenting the conclusion. If the risks
warrant addressing residual risk, the agency will
initiate a notice-and-comment rulemaking on the
form and level of the standard. At the same time
it will conduct reviews of the initial MACT
standard promulgated for the category;

§ 112(d)(6) requires that EPA “review and
revise as necessary” MACT standards at least
every eight years, in addition to conducting the
residual risk analyses.

It is still unclear how sources might seek to
avoid a residual risk standard. EPA has
suggested that a facility might be able to
escape meeting the standard by making a
“source category-level low risk demonstration.”
Another possibility is that the plant could
conduct a facility-wide low risk demonstration
for emissions from units in all source
categories; i.e., not just the category for which
the residual risk determination has been made.

Environmental Considerations

CAA 8 112(f)(2)(A) lists several factors for EPA
to consider in determining whether, to avoid

environmental harm, it is necessary to set a
more stringent standard than required to protect
public health. The provision states in part that
EPA will follow the “ample margin of safety”
formulation “unless the Administrator
determines that a more stringent standard is
necessary to prevent, taking into consideration
costs, energy, safety, and other relevant factors,
an adverse environmental effect.” Thus, EPAis
directed to take into account costs when
weighing whether it is necessary to do more to
reduce ecological harm.

The courts have already weighed in on one
factor to be considered in considering
environmental effects. In challenging the MACT
standards for primary copper smelters, Sierra
Club argued that Endangered Species Act

8 7(a)(2) required EPA to consult with the
Departments of the Interior and Commerce to
determine ensure that HAP emissions
associated with the standard were not likely to
jeopardize the continued existence of
endangered or threatened species, or adversely
impact their critical habitat. The D.C. Circuit
rejected this claim, finding that “Congress
expressly challenged consideration of
endangered species to the second [residual
risk] phase of CAA standard promulgation.”
Sierra Club v. EPA, 353 F.3d 976, 992 (D.C.
Cir. 2004). Thus, EPAwill carry out Endangered
Species Act consultations when making residual
risk determinations.

Within the next year or so EPA should reveal its
initial thinking on how it will consider health and
environmental risks in making residual risk
determinations. We then will have a better
sense of how many industry source categories
may become subject to additional air toxics
regulations.
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THE TEN POLLUTANT STUDY IN
JACKSONVILLE, FLORIDA

Lori S. Tilley
Environmental Resource Management
Department, City of Jacksonville, Florida
Jacksonville, Florida
Tilley@coj.net

The City of Jacksonville, Florida’s
Environmental Quality Division (EQD)
conducted a study to determine where
emissions from ten air pollutants were
originating. According to air toxics monitoring
data ten pollutants were continually found in the
majority of samples collected at air toxics
monitoring sites in Jacksonville. These ten
pollutants have consistently high average annual
concentrations in comparison with other
monitored pollutants found at the monitoring
sites and are included on EPA’s list of 188
Hazardous Air Pollutants (HAPs) according to
Title 11l of the 1990 Clean Air Act Amendments.
They include: toluene, benzene, xylene, methyl
chloride (chloromethane), ethyl benzene,
styrene, carbon tetrachloride, methylene
chloride (dichloromethane), methyl chloroform
(1,1,1-trichloroethane) and tetrachloroethylene
(perchloroethylene).

Jacksonville began ambient monitoring in 1997
using a mobile laboratory. Two stationary air
toxics monitoring sites were added in 1999 and
three more were added in 2002. Monitoring is
conducted according to EPA Method TO-15 for
measurement of forty volatile organic
compounds. Twenty-six of these compounds are
considered HAPs. Air Toxic monitoring
samples are collected in stainless steel
canisters and are analyzed with a gas
chromatograph/mass spectrometer, cryogenic
concentrator and computer. Inaddition to
measuring pollutant concentrations, the system
monitors meteorological conditions including
wind speed, wind direction and temperature.

Jacksonville used HAP inventory data from the
year 2000 to further evaluate the ten HAPs

included in the study to determine which types of
industry and other pollution sources may be
emitting these HAPs. The 2000 HAP inventory
includes point, area and mobile source
emissions and was calculated for EPA's 188
HAPs. HAP inventory data was compiled
based on Source Classification Code (SCC) to
determine which source categories were
emitting the ten HAPs targeted in the study. Pie
charts were created for each of the ten HAPs
and used to demonstrate the various sources of
emissions for each.

Results indicate the majority of emissions
appear to be from mobile sources and the least
prevalent emissions from point sources. Almost
half of the total emissions for all ten HAPs
included in the study are from on-road mobile
sources. On-road mobile sources are a
significant contributor to at least five HAPs
including toluene, xylene, benzene, ethyl
benzene and styrene, and account for almost
60 percent of emissions for these five HAPs.
Non-road mobile sources are also a significant
source of emissions for the ten HAPs included
in the study. The second most prevalent source
of emissions for xylene, benzene and ethyl
benzene are non-road mobile sources,
accounting for approximately thirty percent of
emissions for these HAPs. Combining both on-
road and non-road emissions, mobile sources
account for the largest source of emissions for
the ten HAPs included in the study, with a
combined contribution of 67 percent.

Other sources contributing a significant amount
of emissions to the ten HAPs included in the
study are surface coating (10 percent) and
degreasing operations (10 percent), mostly
contributed by area sources. Atleast seven of
the HAPs are emitted from point and area
source surface coating operations. Degreasing
and consumer/commercial solvent users are
significant contributors for at least six of the
monitored HAPs. Other significant contributors
include dry cleaning and gasoline use.
Perchloroethylene dry cleaning emissions
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account for four percent of the total emissions
from all ten HAPs included in the study. Many
other sources such as graphic arts, aircratft,
prescribed burning, miscellaneous organics,
traffic markings, electric generation coal
combustion, wildfires, landfills, POTWSs, printing/
publishing and mineral products contribute less
than one percent to the total emissions for all ten
HAPSs included in the study.

The study aided Jacksonville in determining
which types of facilities are contributing to
ambient levels of particular HAPs. The data will
be used to develop local regulatory efforts to
minimize emissions and for risk analysis
modeling. Future HAP emission inventories
and air toxics monitoring will aid in establishing
future trends, which will be used to determine
the success of regulatory efforts. A2002 HAP
emissions inventory is currently in progress for
Jacksonville. To view additional information in
relation to Jacksonville’s air toxics program, go
to: www.coj.net and follow the links to the
Environmental Resource Management
Department, Environmental Quality Division. To
view the entire Jacksonville study paper, go to
EPA’'s Web site: http://www.epa.gov/ttn/chief/
conference/eil3/toxicsftilley.pdf.

Air Quality
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Back issues can be found at:

http://www.abanet.org/environ/
committees/airquality/
newsletter/archivelist.ntml.

NEW SECTION COMMITTEES:
HYDRO POWER AND
ENERGY FACILITIES AND SITING

Cherise M. Oram
Angela R. Morrison

ATTENTION Environmental, Resource and
Energy practitioners! The ABA’s Section of
Environment, Energy, and Resources (Section)
has created two new energy-related committees
to best serve its members: the Hydro Power
Committee and the Energy Facilities and Siting
Committee. Practitioners in these areas should
consider getting involved because this is where
energy meets the environment and resources.
We encourage you to visit the new committee
Web sites and find out how your practice can
benefit from joining one or both of these
committees. Through both formal and
telephone conferences, articles and newsletters,
and other communications, we will address
important developments and emerging issues
and provide opportunities to contribute to this
dialogue through speaking and writing on
subjects of interest.

The Hydro Power Committee was created to
serve the interests of hydro practitioners across
the country. The Committee focuses on
licensing and relicensing issues before FERC,
as well as environmental and other resource
compliance issues. It serves as a forum for
sharing information and apprizing members of
new developments in the law through
conferences, brown bags and telephonic
programs, list serve announcements, and
newsletters that highlight legal developments of
national and regional importance. For more
information on the Hydro Power Committee,
please visit http://www.abanet.org/environ/
committees/hydropower.

The Energy Facilities and Siting Committee
was formed to provide a forum in which
practitioners, policymakers, and academics can
exchange legal analyses and practical
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experiences and can develop professional best
practices and standards. The Committee
seeks to identify and balance the many
competing interests in the energy facilities siting
and permitting processes, both in the United
States and abroad. Our focus includes the
production, transportation, and distribution of
electricity, natural gas, coal, oil and petroleum
products and other energy sources, and the
environmental and energy security implications
of these additions to infrastructure (e.g., power
plants, transmission, natural gas pipelines,
liquefied natural gas terminals, petroleum
infrastructure, nuclear, hydro, renewable energy
facilities). The wide range of issues currently
under consideration include: the “Energy Bill,”
siting renewable energy projects, CO,
mitigation for power plant, smart growth and
energy, siting and permitting transmission grids
on wildlands, environmental justice, FERC vs.
State in LNG siting, streamlining siting process
through consolidation of licensing and improving
agency coordination, siting on Indian lands and
“energy security.” Check out our Web site at
http://www.abanet.org/environ/committees/
energyfacilities’/home.html.

The Hydro Power Committee and the Energy
Facilities and Siting Committee welcome your
membership and participation. Indeed, our
success depends upon it. Please go to
https://www.abanet.org/environ/committees/
signup.html to sign up today.

Remember, if you are a Section member, you
may join up to five committees as part of your
membership. We hope you'll join us!

VISIT THE AIR QUALITY COMMITTEE
WEB PAGEAT:

http://www.abanet.org/environ/
committees/airquality/home.html
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