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MESSAGE FROM THE CHAIR

Matthew Tanzer
Tyco International (US) Inc.
M.Tanzer@Tyco.com

This will be my last Message from the Chair. I am
pleased to announce that a new chair has taken the
reins of the Air Quality Committee (and of course
saddened to be stepping down after two very exciting
and enjoyable years). David Friedland of Beveridge &
Diamond, currently vice chair for Programs, has been
selected as the new chair of the committee. David isa
well-qualified and highly experienced air lawyer who
heads up the Air Section of his firm’s Environmental
Practice Group. He isa friend and respected
colleague, and I know the committee will thrive under
his capable leadership.

It has truly been a pleasure for me to serve as chair of
the Air Quality Committee for these past two years. |
have enjoyed meeting many of you who have attended
our programs, and especially appreciated the
opportunity to lead this group which provides such a
valuable service to the many, many air quality
professionals across the country. Although my termis
now over, my many relationships built with committee
members and others in the ABAwill continue for years
to come, and | expect they will provide a source of
professional enrichment and personal satisfaction
second to none.

I am delighted to report that the Air Quality Committee
continues to grow and thrive as one of the Section’s

largest and most active committees. We have added
over 25 new members in the last 6 months, and now
number over 566 members. Section and member
feedback continues to be overwhelmingly positive
regarding the services and programs provided to
committee members. Each and every one of the vice
chairs deserves a heartfelt “Thank You” for the hard
work and outstanding effort they put into bringing you
quality programs and timely updates on new air quality
developments. | couldn’t be more pleased with this
terrific group of dedicated professionals.

This quarter the newsletter has a special focus on
emissions trading. Over the last decade or so,
emissions trading has emerged as a highly effective,
market-based mechanism for reducing polluting
emissions at the least possible cost. The Acid Rain
program in the United States is widely recognized as
one of the firstand most successful emissions trading
regimes in the world. This was followed in the mid-
1990’s by the NESCAUM NO, Budget Program,
which was subsequently widened by EPA’'s NO_ SIP
call to a much broader area.

The success of these earlier cap and trade emissions
programs has led to the consideration of broader
emissions trading programs, both in the United States
and around the world. The European Union (EU) has
implemented its Directive on Emissions Trading
(Directive 2003/87/EC of Oct. 13, 2003), under
which the EU hopes to reduce greenhouse gas
emissions by 8 percent relative to 1990 baseline levels.
This emissions trading program spans most of Europe,
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and allows for emissions reductions to be traded and
banked across member states. The success of this
program has yet to be determined, but expectations
are high that it will drive down greenhouse gas
emissions to the lowest possible cost.

In the United States, recent legislative and regulatory
proposals have also been built around emissions
trading as an efficient and cost-effective way to reduce
ambient air loadings. The administration’s Clear Skies
proposal was designed to build off of the Acid Rain
program, expanding the existing trading regime to
include SO,, NO, and mercury. Although portions of
Clear Skies are highly controversial, such as the
allowance for mercury emissions trading, the fact that it
so heavily relied on a market-based system speaks
volumes about the political acceptance emissions
trading programs have received.

EPA has recently proposed the regulatory equivalent of
Clear Skies in the form of the Clean Air Interstate Rule
(CAIR). This regulatory program also relies heavily on
emissions trading to create emissions reductions as
cheaply as possible. It proposes to regulate utility
power plants across a number of states, and to allow
such sources to participate in interstate trading.

Clearly, emissions trading is an idea whose time has
come. It has been proven to produce measurable and
enforceable emissions reductions with widespread
compliance (although there have been reported cases
of attempted fraud by some emissions “brokers”), at
costs believed to be far lower than traditional
command-and-control programs. The greatest
success has been achieved in relatively simple “cap and
trade” programs, where a finite number of sources are
allocated emissions “allowances,” with a well-defined
cap on emissions that slowly declines. The expansion
of emissions trading into more complex “open market”
trading systems, such as some forms of the greenhouse
gas markets where there is no established cap and no
clearly defined universe of sources, may take more
time to develop a proven track record. Given time,
however, emissions trading should develop into a more
global and mainstream practice, and prove itself to be
a highly effective mechanism to foster reduced
emissions and improved air quality.



I hope you enjoy this quarter’s newsletter with its focus
on emissions trading. As always, we welcome your
comments and input on our activities, and any
suggestions you may have for how we can improve our
service to you.

MEMBERSHIP UPDATE

Angela R. Morrison
Hopping Green & Sams, P.A.
AngelaM@hgslaw.com

We are pleased to announce that we have 3 new
members join the Air Quality Committee during the first
part of the year: Jere Earlywine, Tallahassee, Florida;
N. Jonathan Peress, Manchester, New Hampshire;

and Robert S. Taylor, Washington, D.C. The
committee welcomes our new members, and looks
forward to their service and participation!

NEWSLETTER REPORT

Kathryn B. Thomson
Sidley Austin Brown & Wood LLP
kthomson@sidley.com

This newsletter reports on Clean Air Act developments
for the first several months of 2005, with a particular
emphasis on market trading programs to achieve the
objectives of the Clean Air Act. Inaddition to the
valuable contributions of our regional reporters, we are
fortunate to have an article on market trading with
respect to climate change prepared by Andrew J.
Hoffman, a professor at the University of Michigan.
Professor Hoffman is the Holcim professor of
Sustainable Enterprise and co-director of Michigan’s
Corporate Environmental Management Program. His
research focuses on the nature and dynamics of change
within institutional and cultural systems and he applies it
to, among other things, understanding the practical and
business implications of environmental protection and
sustainability for industry.

We apologize for the delay in publishing this newsletter,
but we hope you will find it to be a useful resource.
We expect to publish our next newsletter soon, so stay
tuned.

The newsletter continues to look for individuals willing
to contribute articles or report on developments in air
quality matters. If you are interested in contributing or
can recommend someone who would be a good
resource for us, please contact me at the e-mail
address above.

THE “CARBON CARTEL” OR WISE

CAPITALISTS: WHAT IS GOING ON

WITH VOLUNTARY GREENHOUSE
GAS REDUCTIONS?

Andrew J. Hoffman
The University of Michigan
Ann Arbor, Michigan

The United States government has announced that it
will not ratify the Kyoto Protocol on greenhouse gas
(GHG) emissions. Yet, many companies have chosen
to initiate voluntary reductions anyway, often in concert
with programs established by industry associations
(such as the Business Roundtable), non-profit
organizations (such as Environmental Defense, WRI,
NRDC and the Pew Center on Global Climate
Change) and the federal government (such as the
Climate Leaders Program). To date, as many as 60
corporations, with net revenues of roughly $1.5 trillion,
have set reduction targets and hundreds more are
considering such steps. What is going on here? Why
are they doing this?

Some have criticized this group of companies, dubbing
them the “carbon cartel” or the “Kyoto capitalists” and
charging that they are unscrupulously seeking financial
gain from the climate change issue. Writes one
detractor, these companies are embracing a “cynical
approach to regulation”; an effort to reap financial
benefits while the “costs can be foisted on the backs of
others.” This complaint seems rather strange,
particularly when it comes from within business circles.



Scanning the business horizon for opportunities to
protect assets and improve the bottom line is precisely
what companies are expected to do. Their
shareholders demand no less. Since regulation is part
of the business environment, any company that can
foresee business opportunities in, say, the Clean Air
Act, the Clean Water Act, the Montreal Protocol and
climate change is practicing what is expected of
business managers—capitalism!

And capitalism is exactly what is happening. In point
of fact, many within the business community dislike the
Kyoto Protocol, viewing it as a suboptimal mechanism
for bringing about a business solution to this problem.
But itisalso true that the lack of U.S. participation in
Kyoto has created what the business community
dislikes even more—uncertainty. Will there be
mandatory reductions in GHG emissions in the future?
The answer to this question is unclear. And when
faced with such a lack of clarity, companies must plan
for multiple scenarios, a costly but necessary endeavor
inany arena.

Today, many of the companies that are acting
preemptively on GHG reductions are agnostic about
the science of climate change or the social
responsibility of protecting the global climate. The
reasons that they have for making these reductions are
decidedly strategic. They are searching for ways to be
prepared for the long term should GHG emission
reductions become mandatory, while at the same time
attempting to reap near term economic and strategic
benefits should that future not emerge or be delayed.
Atatime when industry groups are beginning to
acknowledge the economic import of climate change—
notably, the Conference Board warned that
“businesses that ignore the debate over climate change
do so at their peril”’—many forward thinking
companies have decided that it is in their best interests
to hedge their strategic bets, preparing for either
scenario. This s just smart business.

From a business viewpoint, controls on GHG
emissions are not just an environmental issue driven by
regulatory or social pressures, but a strategic issue
driven by market pressures. GHG controls represent a
market transition, one not unlike those that have

occurred in the past where consumer needs change or
technology advances. Insuch circumstances,
companies face new competitive environments where
some decline and others rise to fill their place. The
typewriter industry was virtually eliminated by the
computer in the early 1980s; the compact disc
replaced the phonograph album in the mid-1980s; the
1984 dissolution of the Bell System wrought structural
changes in the telecommunications industry.

Climate change will present such a transition. But
unlike these other market shifts, climate change
represents a transition of a fairly new and unusual kind.
In regions where Kyoto is ratified, it amounts to the
establishment of a new world-wide market in pollution,
pollution credits, capital and emissions abatement
technology. So, companies that are adept at

(a) reducing their GHG emissions by altering products
and processes or perhaps sequestering carbon;

(b) trading in emission credits so as to capitalize on this
new commodity market; (c) accurately incorporating
climate risk into financial decision-making models; or
(d) marketing new management skills or technologies
that produce less greenhouse gases, will find advantage
in the emerging climate change market transition. And
in regions where Kyoto remains unratified, companies
may still find themselves in an altered landscape, as
local or state governments adopt mandatory controls
or their divisions, competitors, suppliers, buyers,
consumers and investors either operate in ratified
regions or see a proactive stance in GHG reductions as
wise business strategy.

In either case, the key to financially successful
emissions reductions requires an assessment of a
company’s strategic positioning vis-B-vis GHG
emissions. And to do this, companies must ask new
kinds of questions and undertake new kinds of
analyses. Table 1 offers a list of such question—
questions that are unfamiliar to most corporations. As
aresult, many companies simply do not know their
potential exposure and strategic positioning on this
issue.

The answers to these questions will determine a
company’s exposure to GHG controls. And in these
answers lie great opportunities and grave implications.



Operational Improvement

What is the energy efficiency of your operations, and can you improve it?

Do you know how to measure your company’s production of carbon dioxide and other greenhouse gases
(methane, nitrous oxide, hydrofluorocarbons, perfluorcarbons, and sulfur hexafluoride)?

Do you know the available technologies or alternatives for reducing emissions and the cost/benefit trade-
offs associated with each?

Anticipating and Influencing Climate Change Regulations

Do you know how to monitor and forecast the development of GHG regulations at the state, federal and
international levels?

Can you influence the form of those regulations?

Accessing New Sources of Capital
Do you know how to conduct commodity trading of GHG emissions?
Are you aware of government subsidies for efforts to reduce GHG emissions?

Improving Risk Management

Are any of your operations at risk due to the natural consequences of climate change and do you know the
financial implications of that exposure?

Do you know how to quantify your emissions and the financial liabilities they may incur should a GHG
disclosure scheme go into force?

Elevating Corporate Reputation
How is your company’s market reputation improved or harmed by its posture towards GHG reductions?
Do you have good relations with key constituencies that care about that posture?

Identifying New Market Opportunities

Avre there alternative product or process lines that you could be exploring that will become more attractive
as GHG reduction programs proliferate?

Avre there products or services (including GHG credits) that your company can sell to other companies
who have decided to embark on voluntary GHG reduction programs?

Enhancing Human Resource Management

Are your employees concerned about GHG emissions?

Would voluntary reduction initiatives improve morale, increase the retention rates of skilled workers, lower
the costs of recruiting and training new ones, or attract and retain higher caliber applicants?

Table 1: Questions for Exploring the Strategic Dimensions of Voluntary Greenhouse Gas
Reductions. ( This table is from: Hoffman, A. (2005) “Climate change strategy: The business logic behind
voluntary greenhouse gas reductions,” California Management Review, Volume 47, Number 3, Spring.)




There will be winners and losers; those with an interest
in resisting and trying to delay such a market
transformation, and those who will try to capitalize on
it. The difference between these two groups liesina
careful cost/benefit analysis of doing something versus
doing nothing. The benefit from voluntary GHG
reduction programs must be based on sound business
logic. They must have a bottom line rationale or such
efforts will be financially unsustainable. The “carbon
cartel” has merely taken steps to assess this bottom
line rationale and position themselves to minimize risk
or maximize potential gain. And thus, their efforts pit
them against those companies that do not face similarly
advantaged positions, or do not believe they do.

An important factor to consider in assessing this
bottom line analysis is that the market implications of
GHG reductions are still fluid in their full import. The
actual form of the market transition over climate
change has yet to be realized, and the opportunities
and risks of action versus inaction are not yet clear.
They will be determined by the rules of GHG
mitigation and trading that get established. For
example, how will reduction targets be allocated under
a climate change treaty? Will they be based on the
magnitude of GHG emissions, or on a normalized
GHG intensity measure such as CO, per BTU, or CO,
per dollar of shipments? Will they be based on the fuel
mix or will there be some other measure? And beyond
the exact measure, will suppliers be solely responsible
for GHG reductions or will consumers share the load?
These questions will have direct bearing on who will
win and who will lose in a climate change market
transition.

But meanwhile, as these questions get played out in the
future, companies must still decide what to do today.
As we scan the business environment, we can begin to
speculate on specific contextual circumstances that
may determine who may benefit from voluntary GHG
reductions. For example, companies contemplating
operational changes now may be more inclined to
incorporate GHG reductions in their decision-making
than companies with a great deal of existing operating
assets, particularly if those assets are relatively new
and have many years of operating life remaining. Each
year, U.S. industry spends more than $700 billion on

new plants and equipment. Managers must evaluate
the investment profitability based on an expected useful
lifespan.

For new facilities, should a company include
greenhouse gas reduction technologies in the initial
design or take a chance on leaving them out with the
anticipated contingency of retrofitting or buying credits
later? If the decision is to install new technologies,
should they choose technologies that go beyond any
anticipated emission standards and allow the company
to create a surplus of permits for sale or use elsewhere
in the company? These are important and difficult
questions, the answers to which must be based on
regulatory forecasting and an economic analysis of the
cost and benefits should Kyoto, or some Kyoto-type
objectives, come into force.

Companies that are heavy emitters may see a benefit in
resisting GHG reductions so that they will not have to
buy pollution permits or invest in new technology. But
looking more deeply, a more important question may
be whether the company is near the limits of efficiency
inits operations. In reality, it is the most energy and
carbon inefficient companies that have the most
potential for environmental and economic gain
(depending on the price of permits and the cost of
reductions). Inthe end, the entrepreneurial question in
GHG reductions is how can one generate carbon
reductions or credits at the lowest cost and sell them at
the highest price? And then, how does this cost/
revenue equation match up against their competitors?
Or to put it more succinctly, can your company be
advantaged or will your competitor be disadvantaged
by GHG reductions?

Utilities that can recover costs of operational changes
may be more likely to adopt GHG reduction programs
than those that cannot, as the uncertainty of the return
on investment is minimized. Those that are more
heavily invested in natural gas may be more inclined
than those heavily invested in coal. (Those companies
that are more invested in nuclear or renewable energy
sources will also be more likely to support mandatory
GHG controls as they will raise the costs for their
fossil-fuel burning competitors.) Companies that exist
in mature markets with little opportunity for process or



product substitutes may be more likely to resist GHG
reductions than those in evolving markets where
alternatives are available for achieving reduction goals.
And, those companies that supply industry sectors that
embrace GHG reductions may hold a more favorable
view of GHG reductions than those that service the
more resistant fields. These are just a few variables by
which winners and losers may be decided.

In the end, the business question over climate change is
the same as the business question that has been asked
in regards to other environmental issues—does it “pay
to be green”? And, as we are realizing in other
environmental issues, this question needs to be refined.
Itistoo simple in its presentation. Itis synonymous
with asking whether it “pays to innovate.” The
question makes no sense. The correct question asks
whether there exists an economic opportunity for your
company to be green vis-B-vis your competitors, and
then asks how and when that opportunity can best be
achieved. As such, the decision to make voluntary
GHG reductions is a strategic issue based on an
individual company’s competitive assets, market
position and organizational abilities.

Professor Hoffman holds joint appointments at the
Stephen M. Ross School of Business and the School
of Natural Resources & Environment at the
University of Michigan. He can be reached at
(734) 763-9455 or ajhoff@umich.edu. This paper
was supported by Environmental Defense and the
Frederick A. and Barbara M. Erb Institute for
Global Sustainable Enterprise at the University of
Michigan.

Like to Write? Like to Edit?

The Air Quality Committee welcomes the
participation of members who are interested
in preparing this newsletter. If you would like
to lend a hand by writing, editing, identifying
authors, or identifying issues please contact
the editor-in-chief, Kathryn B. Thomson, at
kthomson@sidley.com.

REGIONAL REPORTS

Region 1
No report is available for this addition.

Region 2

Philip E. Karmel

Bryan Cave LLP

New York, New York
pekarmel@bryancave.com

I.  Market Trading in New York and New Jersey

New York has embraced trading as the key to
reducing emissions from in-State electric generating
stations. New York has three principal trading
schemes: (1) the Acid Deposition Reduction Program,
which establishes a budget trading program for
emissions of sulfur dioxide (SO,) and nitrogen oxides
(NO,) from fossil fuel-fired electric generators

(6 NYCRR Parts 237, 238); (2) the Non-Attainment
New Source Review regulations, which establish a
mechanism to allow for trading of Emission Reduction
Credits to allow new sources in nonattainment areas to
offset their emissions (6 NYCRR Part 231-2); and
(3) the NO, Budget Trading Program, a trading
programto limit NO,_emissions from electric
generating stations (6 NYCRR Part 204).

New Jersey has had a mixed experience with market
trading. By regulation published in the New Jersey
Register on April 5, 2004, the New Jersey Department
of Environmental Protection repealed that state’s open
market emissions trading (OMET) program for NO,
and volatile organic compound (VOC) emissions. The
program had allowed New Jersey sources to comply
with reasonably available control technology (RACT)
emission limits for NO, and VOC by buying and selling
emission reduction credits. Unlike “cap and trade”
programs, the OMET program was poorly designed
and neither capped emissions nor established a clear
baseline against which to measure the generation of a
credit. Like other states subject to the NO, SIP call,
New Jersey has adopted a NO, Budget Trading
Program to limit NO, emissions from electric



generating stations (NJAC 7:27 Subchapter 31). New
Jersey has also enacted an emission offset rule (NJAC
7:27 Subchapter 18) to allow new sources to be built
in the state’s nonattainment areas.

Il. New York Secretary of State Blocks New Cement
Plant on the Hudson River

On April 19, 2005, New York secretary of State
issued a determination that the proposed St. Lawrence
Cement plant to be sited in Hudson, New York, would
have unacceptable impacts and was not consistent with
the state’s Coastal Management Program, promulgated
under the federal Coastal Zone Management Act. A
prominent element of the state’s objection to the new
plant was that its emissions plume would adversely
affect the scenic views of the Hudson River in the area.

I11. New Jersey Assembly Passes Bill to Repeal Air
Toxics Surcharge

On March 14, 2005, the New Jersey Assembly
passed a bill (A3667) by a vote of 77-0 to repeal the
Aiir Toxic Surcharge imposed by P.L. 2004, c. 51.
The 2004 law, signed by Gov. James E. McGreevey
on June 30, 2004, imposes a surcharge on the
emission of toxic substances. The new law has been
lambasted by the New Jersey business community as
an “anti-business” tax. The State Senate has referred
the Assembly bill to the Senate Environment
Committee.

Region 3

GaleR. Lea

Jackson Kelly PLLC
Charleston, West Virginia
galelea@jacksonkelly.com

I. U.S.EPARegion 3 Developments

Air Toxics: U.S. EPA has announced its first funding
opportunity for its Community Action for a Renewed
Environment (CARE) Program. The CARE Program
provides financial and technical assistance to help
communities address air toxics and other sources of

toxic pollution. There are two different types of
cooperative agreements. The smaller Level |
cooperative agreement is about $75,000, and the
larger Level Il cooperative agreement is about
$300,000. At Level I, communities organize and
create a collaborative partnership to reduce toxics in
their local environment. These partnerships use

U.S. EPAtechnical support to identify and learn about
risks in their community and begin to identify potential
solutions. At Level Il, the partnerships use U.S. EPA
funding to implement priority projects to reduce risks
and improve the local environment. Applications for
Level I and Level Il cooperative agreements are due
May 20, 2005. For additional information about

U.S. EPA’'s CARE Program, see: http://cfpub.epa.gov/
care/.

Animal Feeding Operations: U.S. EPAis holding
community outreach meetings in Region 3 to answer
questions and present information on the animal feeding
operations air quality compliance agreement and air
monitoring study. U.S. EPAheld such a meeting in
Lancaster, Pennsylvania, in March 2005 for dairy,
swine and chicken farmers. U.S. EPAhas scheduled
additional outreach meetings in Virginia and Delaware
for April. Under the animal feedings operations air
quality compliance agreement, U.S. EPAwill collect
emissions data from a sample group of farms and then
develop methodologies for estimating air emissions
from animal feeding operations.

Enforcement: On Jan. 27, 2005, U.S. EPA lodged a
proposed consent decree with ConocoPhillips in the
U.S. District Court for the Southern District of Texas.
The proposed consent decree will require
ConocoPhillips to spend more than $525 million to
install and implement innovative control technologies to
reduce emissions at its refineries, including its refinery
in Trainer, Pennsylvania. Pennsylvania and six other
states are joining in the settlement. Under the
proposed consent decree, ConocoPhillips is expected
to reduce annual emissions of nitrogen oxide (NO) by
more than 10,000 tons and sulfur dioxide (SO,) by
more than 37,100 tons per year. Emissions of
particulate matter (PM) are expected to be reduced
significantly. Under the proposed consent decree,
ConocoPhillips has agreed to upgrade its leak



detection and repair practices, implement programs to
minimize flaring of hazardous gases, reduce emissions
from its sulfur recovery plants and adopt strategies to
ensure the proper handling of hazardous benzene
wastes at each refinery. ConocoPhillips has also
agreed to pay a $4.5 million civil penalty and to spend
more than $10 million on supplemental environmental
projects to reduce emissions further and to support
activities in the communities where it operates.
Pennsylvania and the other states joining the settlement
will share in the cash penalties and supplemental
projects to be performed by ConocoPhillips.

Miscellaneous: U.S. EPA Region 3 has conducted
compliance assistance to gas stations in Delaware and
five Pennsylvania counties to help reduce volatile
organic compound (VOC) emissions. The five
Pennsylvania counties are Delaware, Bucks,
Montgomery, Chester, and Philadelphia. The outreach
project is expected to result in a potential reduction of
100 tons per year of VOCs in Delaware and 632 tons
per year of VOCs in the five Pennsylvania counties.

Il. State Developments
A. Delaware

1. Air Toxics: On March 23, 2005, the Delaware
Department of Natural Resources and Environmental
Control (DE DNREC) announced the availability of
the Delaware Toxics Release Inventory (TRI) reports
and data for calendar year 2003. According to the
press release, on-site releases reported under TRI
were higher by 19.6 percent when compared to 2002.
The press release explains that the primary reason for
the increase in 2003 is that the Indian River Power
Plant changed its method of estimating its hydrochloric
acid release. Stack test data was used for 2003 data,
whereas U.S. EPA emission factor methods were used
in the recent past. The 2003 TRI data, as well as data
from earlier years, is available on the Internet at:
www2.state.de.us/serc/search/index.htm.

2.Enforcement: Significant enforcement activities
include the following:

OnJan. 19, 2005, DE DNREC announced that
Secretary John A. Hughes issued a notice of a

$375,000 administrative penalty assessment to Motiva
Enterprises LLC (Motiva) for alleged air pollution and
hazardous waste violations. According to the press
release, a tentative agreement has been made for
Motiva to pay $175,000 of the penalty in cash, with a
balance of $200,000 to be paid in environmental
improvement projects. Payment will include $9,385
for cost recovery to DE DNREC. The air-related
violations involved three units at Motiva’s Delaware
City Refinery that is now owned by Premcor.

DE DNREC alleges that Motiva violated state laws
and regulations prohibiting air pollution by: (1) making
unpermitted emissions of hydrocarbons from the crude
unit from June 21, 2001, through June 29, 2001;

(2) removing an air induction fan causing unpermitted
emissions of coke dust from May 31, 2001, through
Dec. 4, 2001, (3) releasing SO,and NO, as a result of
flaring hydrocarbon gases into the atmosphere without
a permit from Oct. 18, 2001, through Feb. 2, 2002.
Motiva has 30 days to request a public hearing.

On March 3, 2005, DE DNREC published the
Second Annual Enforcement and Compliance Report
covering the period from July 1, 2003 to June 30,
2004. Highlights from the Second Annual Enforcement
and Compliance Report include: (1) explanations and
examples of DE DNREC s efforts in providing
compliance assistance to the regulated community;

(2) at-a-glance program information and work activity
summaries for DE DNREC’s eleven regulatory
enforcement programs; and (3) summaries of DE
DNREC’s administrative, civil and criminal
enforcement actions. The Second Annual Enforcement
and Compliance Report is available on the Internet at:
www.dnrec.state.de.uss'DNREC2000/Admin/
enforcement/SecondEnforcementReport.pdf.

On March 17, 2005, Motiva Enterprises LLC pleaded
guilty in U.S. District Court for the District of Delaware
for negligently endangering workers at its former
refinery in Delaware City, Delaware, discharging
pollutants into the Delaware River and negligently
releasing sulfuric acid into the air in violation of the
Clean Air Act. Pursuantto the plea agreement, the
court sentenced Motiva to pay a fine of $10 million

and to serve a three-year term of probation. The
charges arose out of an incident on July 17, 2001,



when a 415-gallon capacity tank at Motiva’s Delaware
City refinery exploded while containing spent sulfuric
acid. The explosion killed one worker and injured
others. Spent sulfuric acid from the tank farm also
spilled into the Delaware River, resulting in thousands
of dead fish and crabs. The tank had had a long
history of problems. Among other things, the tank had
had numerous localized corrosion and leaks during the
previous eight years, including six leaks from June
1998 to May 2001. Company inspectors repeatedly
recommended that the tank be taken out of service as
soon as possible for an internal inspection, but no
internal inspection was conducted after 1994. Motiva
also switched the tank from storing fresh sulfuric acid
to spent sulfuric acid without conducting a full
engineering review that would have required technical
experts to analyze the changes to account for the
flammable hydrocarbons in spent sulfuric acid. In
addition, shortly before the explosion, Motiva had
several warnings from its own employees about the
tank’s problems.

3. NAAQS:

8-Hour Ozone: Under the final Clean Air Interstate
Rule (CAIR) that the U.S. EPA administrator signed
on March 10, 2005, Delaware is required to make
ozone season NO, reductions. U.S. EPAis also
proposing to include Delaware in the CAIR region for
annual NO, reductions. Delaware’s CAIR SIPand
8-hour ozone SIP are due April 11, 2006 and April 15,
2007, respectively. Delaware’s ozone season NO_
reductions are due May 1, 2009.

PM, .: Delaware is not required by the final Clean Air
Interstate Rule (CAIR) that the U.S. EPAsigned on
March 10, 2005, to make annual SO,and NO,
reductions. However, on March 10, 2005, U.S. EPA
also signed a proposed rule to include Delaware in the
CAIR region for annual SO,and NO reductions.

4.Miscellaneous: On March 7,2005, DE DNREC
announced that James Werner has been named as
director of Air and Waste Management effective
April 4,2005. Werner is an engineer with more than
20 years of technical and environmental policy and
problem-solving experience. His experience includes:

director of Missouri Department of Natural Resources’
Airand Land Protection Division, director of Policy
and Strategic Planning in the U.S. Department of
Energy, founding director of the Office of Long-Term
Stewardship for the Environmental Management
Program, senior environmental engineer at the Natural
Resources Defense Council and consulting support to
several states on federal facilities cleanup issues and to
the National Governor’s Association on Smart Growth
issues. He received a master of science degree in
environmental engineering from The Johns Hopkins
University in 1986 and his bachelor’s degree in biology
and geography from the University of Delaware in
1980.

B. District of Columbia
1. NAAQS:

SIP Revisions: On Feb. 9, 2005, U.S. EPA published
aproposed rule (70 Fed. Reg. 6796) proposing to
approve the one-hour attainment demonstration State
Implementation Plan (SIP) revision submitted by the
District of Columbia for the District of Columbia’s
portion of the Metropolitan Washington, D.C. Severe
One-Hour Ozone Non-Attainment Area. Written
comments were due on or before March 11, 2005.

On Feb. 16, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 7904) reopening the comment
period onaJan. 12, 2005 proposed rulemaking

(70 Fed. Reg. 2085) proposing to approve State
Implementation Plan (SIP) revisions submitted by the
District of Columbia, the State of Maryland and the
Commonwealth of Virginia for the Metropolitan
Washington, D.C. Severe One-Hour Ozone Non-
Attainment Area. These SIP revisions include the post
1996-1999 and post 1999-2005 rate-of-progress
plans, changes to the 1990 base year inventory, a
contingency measures plan, certain transportation
control measures, and a demonstration that each SIP
contains sufficient transportation control measures to
offset growth in vehicle miles traveled as necessary to
demonstrate rate of progress and attainment of the
one-hour ozone national ambient air quality standard.
U.S. EPAreopened the comment period through
Feb. 25, 2005.
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8-Hour Ozone: Under the final Clean Air Interstate
Rule (CAIR) that the U.S. EPA administrator signed
on March 10, 2005, the District of Columbiais
required to make ozone season NO, reductions. The
District of Columbia’s CAIR SIPis due April 11,
2006, and its 8-hour ozone SIP is due April 15, 2007.
The District of Columbia’s 0zone-season NO,
reductions are due May 1, 2009.

PM, .. OnJan. 21,2005, U.S. EPARegion 3
announced that Region 3 issued $407,404 to the
District of Columbia’s Department of Health to fund its
PM, . Monitoring Network Grant for fiscal year 2005.
Accordlng to the press release, data from this program
will be used for PM, . National Ambient Air Quality
Standards (NAAQS) comparisons, development and
tracking of implementation plans, assessment for
regional haze, assistance for studies of health effects
and other ambient aerosol research activities.

The District of Columbia is required to make annual
SO, and NO, reductions under U.S. EPA’s final Clean
Air Interstate Rule (CAIR) that the U.S. EPA
administrator signed on March 10, 2005. The District
of Columbia’s Phase | annual NO, and SO, reductions
are due Jan. 1, 2009, and Jan. 1, 2010, respectively.

C. Maryland
1. NAAQS:

SIP Revisions: On Feb. 9, 2005, U.S. EPA published
aproposed rule (70 Fed. Reg. 6796) proposing to
approve the one-hour attainment demonstration SIP
revision submitted by the state of Maryland for the
Maryland portion of the Metropolitan Washington,
D.C. Severe One-Hour Ozone Non-Attainment Area
contingent upon Maryland submitting an approvable
SIP revision for certain penalty fees, required by the
Clean Air Act (CAA), before U.S. EPAissues a final
rule on Maryland’s one-hour attainment demonstration.
In the alternative, U.S. EPA is proposing to disapprove
Maryland’s one-hour ozone attainment demonstration
SIP revision for the Maryland portion of the
Metropolitan Washington, D.C. Severe One-Hour
Ozone Non-Attainment Area. If U.S. EPAissuesa
final rule disapproving Maryland’s attainment

demonstration for the state’s failure to satisfy the
CAAs penalty fee provisions, U.S. EPAis also
proposing to issue a protective finding to preclude a
“conformity freeze” pursuant to the transportation
conformity rule. Written comments were due on or
before March 11, 2005.

On Feb. 16, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 7904) reopening the comment
period onaJan. 12, 2005 proposed rulemaking

(70 Fed. Reg. 2085) proposing to approve State
Implementation Plan (SIP) revisions submitted by the
District of Columbia, the State of Maryland, and the
Commonwealth of Virginia for the Metropolitan
Washington, D.C. Severe One-Hour Ozone Non-
Attainment Area. These SIP revisions include the post
1996-1999 and post 1999-2005 rate-of-progress
plans, changes to the 1990 base year inventory, a
contingency measures plan, certain transportation
control measures, and a demonstration that each SIP
contains sufficient transportation control measures to
offset growth in vehicle miles traveled as necessary to
demonstrate rate of progress and attainment of the
one-hour ozone national ambient air quality standard.
U.S. EPAreopened the comment period through
Feb. 25, 2005.

On March 30, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,205) and a direct final rule

(70 Fed. Reg. 16,122) to approve revisions to the
Maryland state implementation plan. The revisions
update the reference to the U.S. EPA definition of
volatile organic compounds. The rule automatically
takes effect May 31, 2005, unless U.S. EPAreceives
adverse written comment by April 29, 2005. If

U.S. EPAreceives adverse written comment, it will
publish a timely withdrawal of the direct final rule.

8-Hour Ozone and PM, .. Maryland is required to
make annual SO, and NO reductions under

U.S. EPA’s final Clean A|r Interstate Rule (CAIR) that
the U.S. EPA administrator signed on March 10,
2005. Inaddition, Maryland is required to make
ozone season NO, reductions. Maryland’s CAIR SIP
is due April 11, 2006, and its 8-hour ozone SIP is due
April 15, 2007. Maryland’s Phase | annual NO, and
ozone-season NO, reductions are due Jan. 1, 2009,
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and May 1, 2009, respectively. Maryland’s Phase |
annual SO, reductions are due Jan. 1, 2010.

D. Pennsylvania

1.Air Toxics: On Feb. 17, 2005, U.S. EPA Region 3
Air Protection Division officials met with city of
Philadelphia officials to identify methods to reduce
toxic emissions at the Port of Philadelphia. The parties
agreed to form a stakeholder workgroup charged with
implementing creative, voluntary programs to make
meaningful reductions in toxic emissions. The
workgroup will develop an understanding of the origin
of the toxic air emissions, what operational factors
influence their production and how the toxic emissions
can be reduced.

2.Enforcement: On Feb. 25, 2005, the Pennsylvania
Department of Environmental Protection (PADEP)
announced a settlement agreement with Wheelabrator
Falls, Inc. for air emission and monitoring violations at
its municipal waste incinerator in Falls Township,
Bucks County, Pennsylvania. Violations noted in
monitoring reports from April 1999 through September
2003 included exceedances of carbon monoxide,
sulfur dioxide, nitrogen oxide and hydrochloric acid
emissions. The facility also exceeded combustion and
exhaust gas temperature limits in addition to exceeding
opacity limits. Under the terms of a Feb. 10 consent
assessment document, Wheelabrator Falls, Inc. agrees
to pay acivil penalty of $106,849. Wheelabrator has
15 days to pay this civil penalty to the
Commonwealth’s Clean Air Fund.

3.Mercury: On Feb. 4, 2005, PA DEP corrected a
reporting error that inflated mercury emissions in
Pennsylvania. The erroneous data was listed in the
National Wildlife Federation’s recently released report,
entitled, “Mercury in the Mid-Atlantic: Are States
Meeting the Challenge?” The errors in reporting
caused the amount of mercury emissionsin
Pennsylvania to appear higher than they actually are.

On March 15, 2005, PA DEP Secretary Kathleen A.
McGinty announced that Pennsylvania will challenge
U.S. EPA’s final mercury emissions reduction rule for
new and existing coal-fired power plants that was

signed on March 15, 2005. Pennsylvania’s concerns
relate to the adequacy of the standards to protect
public health and the environment, the potential for
local “hot spots,” and the disproportionate burden that
would be placed on Eastern coal. Under U.S. EPA’s
final mercury emissions reduction rule, emissions
standards are more stringent for bituminous coal found
in Pennsylvania and in other Eastern states than they
are for sub-bituminous coal mined in the West.
Owners of coal-fired units that generally burn
bituminous coal could comply with new emissions
standards by burning sub-bituminous coal. This
encourages fuel switching away from Pennsylvania’s
bituminous coal in favor of Western Powder River
Basin coal, which will require little or no mercury
control.

4.NAAQS:

SIP Revisions: On Feb. 25, 2005, U.S. EPA
published a final rule (70 Fed. Reg. 9450) providing
notice of revisions to the format for materials submitted
by Pennsylvania that are incorporated by reference into
its State Implementation Plan (SIP). The revision
primarily affects the “Identification of Plan” Section, as
well as the format of the SIP materials that will be
available for public inspection at the National Archives
and Records Administration, the Air and Radiation
Docket and Information Center and the U.S. EPA
Region 3 Office. The final rule took effect Feb. 25,
2005.

On March 4, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 10,581) and a direct final rule

(70 Fed. Reg. 10,490) to approve delegation of the
federal plan for commercial and industrial solid waste
incinerator units to both the PA DEP and the Allegheny
County Health Department. The rule is automatically
effective May 3, 2005, unless U.S. EPAreceives
adverse written comment by April 4, 2005.

On March 29, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 15,791) and a direct final rule

(70 Fed. Reg. 15,774) to approve Pennsylvania state
implementation plan revisions establishing and requiring
reasonably available control technology (RACT) for
eleven major sources of volatile organic compounds
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(VOCs). The 11 sources are located in Pennsylvania
and include: (1) Information Display Technology, Inc.;
(2) Bedford Materials Co., Inc.; (3) Bollman Hat
Company; (4) Armco Inc.; (5) Specialty Tires of
America, Inc.; (6) Truck Accessories Group East;

(7) Jeraco Enterprises, Inc.; (8) Insulation Corporation
of America; (9) Pope & Talbot, Inc.; (10) Universal
Rundle Corporation; and (11) Clark Filter. The rule
automatically takes effect May 31, 2005, unless

U.S. EPAreceives adverse written comment by
April 28, 2005.

On March 30, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,203) and a direct final rule

(70 Fed. Reg. 16,115) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for five major sources of VOC and NO,. The
five sources are located in Pennsylvania and include:
(1) R.H. Sheppard Co., Inc.; (2) Wheatland Tube
Co.; (3) Transcontinental Gas Pipeline Corp.’s facility
in Potter County; (4) Transcontinental Gas Pipeline
Corp.’s facility in Columbia County; and

(5) Transcontinental Gas Pipeline Corp.’s facility in
Lycoming County. Unless U.S. EPAreceives adverse
written comment by April 29, 2005, the rule
automatically takes effect May 31, 2005.

On March 30, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,204) and a direct final rule

(70 Fed. Reg. 16,118) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for 10 major sources of NO,. The 10 sources
are located in Pennsylvaniaand include: (1) The
Pennsylvania State University—University Park;

(2) Tennessee Gas Pipeline Company— Charleston
Township; (3) Tennessee Gas Pipeline Company—
Wyalusing Township; (4) Masland Industries;

(5) ESSROC Cement Corp.; (6) The Magee Carpet
Company; (7) Tennessee Gas Pipeline Company—
Howe Township; (8) Tennessee Gas Pipeline
Company—Buck Township; (9) Transcontinental Gas
Pipe Line Corporation— Peach Bottom Township;
and (10) Standard Seal Division of Freedom Forge
Corp. The rule takes effect May 31, 2005, without
further notice, unless U.S. EPAreceives adverse
written comment by April 29, 2005.

On March 30, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,206) and a direct final rule

(70 Fed. Reg. 16,124) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for four major sources of VOCs. The four
sources are located in Pennsylvania and include:

(1) Pope and Talbot, Inc.; (2) Pennsylvania Power and
Light Company; (3) Ellwood Group Inc.; and

(4) National Fuel Gas Supply Corporation. Unless
U.S. EPAreceives adverse written comment by

April 29, 2005, the final rule automatically takes effect
May 31, 2005.

On March 31, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,469) and a direct final rule

(70 Fed. Reg. 16,416) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for eleven major sources of VOCs and NO, .
The 11 sources are located in Pennsylvania and
include: (1) Department of the Army; (2) Harley-
Davidson Motor Company; (3) Dart Container
Corporation; (4) GE Transportation Systems;

(5) Stone Container Corporation; (6) Stanley Storage
Systems, Inc.; (7) York Group, Inc.; (8) Strick
Corporation; (9) Grumman Olson, Division of
Grumman Allied Industries; (10) Prior Coated Metals,
Inc.; and (11) Schindler Elevator Corporation. The
rule takes effect May 31, 2005, without further notice,
unless U.S. EPA receives adverse written comment by
May 2, 2005.

On March 31, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,470) and a direct final rule

(70 Fed. Reg. 16,420) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for seven major sources located in
Pennsylvania. The seven sources include: (1) Hodge
Foundry; (2) Resolite, a United Dominion Co.;

(3) Consolidation Coal Co.—Coal Preparation Plant;
(4) Urick Foundry; (5) Keystone Sanitary Landfill,
Inc.; (6) Grinnell Corporation; and (7) Buick Company
Inc. The final rule automatically takes effect on

May 31, 2005, unless U.S. EPAreceives adverse
written comment by May 2, 2005. 1f U.S. EPA
receives adverse written comment, it will publish a
timely withdrawal of the direct final rule.
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On March 31, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 16,471) and a direct final rule

(70 Fed. Reg. 16,423) to approve Pennsylvania state
implementation plan revisions establishing and requiring
RACT for 15 major sources of VOCsand NO,. The
15 sources are located in Pennsylvania and include:

(1) Owens-Brockway Glass Container, Inc.; (2) Alcoa
Extrusions, Inc.; (3) Pennsylvania Electric Company;
(4) National Gypsum Company; (5) Stoney Creek
Technology, LLC; (6) Northeastern Power Company;
(7) Koppers Industries, Inc.; (8) Texas Eastern
Transmission Corporation; (9) The Miller Group;

(10) CNG Transmission Corporation; (11) I.H.F.P,,
Inc.; (12) National Forge Company; (13) United
Refining Company; (14) Petrowax Refining; and

(15) Westvaco Corporation. Absent adverse
comments, the rule automatically takes effect May 31,
2005.

C. Virginia

1. Enforcement: On Feb. 23, 2005, U.S. EPA
announced that it has agreed to waive potential
penalties against Hanson Pipe & Products, Inc., which
has eight facilities in Virginiaand one facility in
Maryland. Hanson Pipe & Products, Inc. disclosed it
had not submitted reports on time to U.S. EPA,
Virginiaand Maryland for lead for 2001 and 2002 for
several facilities in Virginiaand Maryland. U.S. EPA
determined that Hanson Pipe & Products, Inc. was
entitled to a 100 percent penalty reduction under

U.S. EPA’s self-disclosure policy dated April 2000.

Penalties waived against Hanson Pipe & Products, Inc.

totaled $150,700.
2. NAAQS:

SIP Revisions: On Feb. 9, 2005, U.S. EPA published
aproposed rule (70 Fed. Reg. 6796) proposing to
approve the one-hour attainment demonstration SIP
revision submitted by the Commonwealth of Virginia
for the Virginia portion of the Metropolitan
Washington, D.C. Severe One-Hour Ozone Non-
Attainment Area. Written comments were due on or
before March 11, 2005.

On Feb. 16, 2005, U.S. EPA published a proposed
rule (70 Fed. Reg. 7904) reopening the comment

period onaJan. 12, 2005 proposed rulemaking

(70 Fed. Reg. 2085) proposing to approve State
Implementation Plan (SIP) revisions submitted by the
District of Columbia, the State of Maryland, and the
Commonwealth of Virginia for the Metropolitan
Washington, D.C. Severe One-Hour Ozone Non-
Attainment Area. These SIP revisions include the post
1996-1999 and post 1999-2005 rate-of-progress
plans, changes to the 1990 base year inventory, a
contingency measures plan, certain transportation
control measures and a demonstration that each SIP
contains sufficient transportation control measures to
offset growth in vehicle miles traveled as necessary to
demonstrate rate of progress and attainment of the
one-hour ozone national ambient air quality standard.
U.S. EPAreopened the comment period through
Feb. 25, 2005.

3.Regulations: On Jan. 20, 2005, the Virginia
Department of Environmental Quality (VADEQ)
announced that a Notice of Intended Regulatory
Action (NOIRA) concerning regulations for the control
and abatement of air pollution regarding volatile
organic compound (VOC) and nitrogen oxides (NO,
emissions control areas, 9 VAC 5-20-206 and 9 VAC
5-40, has been submitted for publication in the
Virginia Register (Vol. 21, #11 Va. Reg. 0; Nov. 29,
2004). The purpose of the proposed action is to
enlarge the scope of VOC and NO, emissions control
areas in order to include new ozone non-attainment
areas. Thisaction is being taken to allow Virginia to
meet its obligations to implement control measures in
areas designated as non-attainment under the 8-hour
ozone standard. The following areas in Virginia were
designated non-attainment for the 8-hour standard:
Northern Virginia area, Hampton Roads area,
Richmond area, Frederick County area,
Fredericksburg area and Roanoke area. New
localities were added to the Richmond and Hampton
Roads areas as a result of the 8-hour ozone
designations. The Frederick County area and
Roanoke area are classified as “basic” areas and the
effective date of their non-attainment designation has
been delayed because the affected localities
volunteered to participate in the Early Action Compact
program. The Western Virginia area was also
designated non-attainment for the 8-hour standard but
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is participating in U.S. EPA’s Early Action Compact
program.

OnJan. 20, 2005, the VA DEQ announced that
amendments to the Virginia regulations concerning
hazardous air pollutants (9 VAC 5-60) have been
submitted for publication in the Virginia Register.
(Vol. 21, #11 Va. Reg. 0; Dec. 13, 2004.) The
amendments update state regulations that incorporate
by reference federal regulations to reflect the Code of
Federal Regulations as published on July 1, 2004. The
new federal standards that are being incorporated into
the Virginia regulations by reference are: (1) 40 CFR
Part 60, “Standards of Performance for New
Stationary Sources”; (2) 40 CFR Part 61, “National
Emissions Standards for Hazardous Air Pollutants”;
and (3) 40 CFR Part 63, “National Emissions
Standards for Hazardous Air Pollutants for Source
Categories.”

On March 4, 2005, the VA DEQ announced that the
final rule entitled “Particulate Matter Non-Attainment
Areas” (Rev. D05, 9 VAC 5-20) has been submitted
for publication in the Virginia Register, Vol. 21, #15
Va. Reg. (Apr. 4,2005). The final rule establishes a
new PM, . non-attainment area. The new PM, .non-
attainment area established in 9 VAC 5-20-204 A3 is
the Northern Virginia PM2.5 Non-attainment Area,
which consists of Arlington County, Fairfax County,
Loudoun County, Prince William County, Alexandria
City, Fairfax City, Falls Church City, Manassas City
and Manassas Park City. The amendments take effect
on May 4, 2005.

On March 4, 2005, the VA DEQ announced that the
final rule entitled, “Definition of Volatile Organic
Compound” (Rev. B05) had been submitted for
publication in the Virginia Register, Vol. 21, #15 Va.
Reg. (Apr. 24,2005). The revised definition of volatile
organic compound excludes four compounds which
have been demonstrated to be less reactive:
1,1,1,2,2,3,3-heptafluoro-3-methoxy-ethoxy-propane,
3-ethoxy-1,1,1,2,3,4,4,5,5,6,6,6-dodecafluror-2-
(trifluoromethyl) hexane, 1,1,1,2,3,3,3-
heptafluoropropane and methyl formate. The
amendments take effect on May 4, 2005.

E. West Virginia

1.Air Toxics: On Feb. 1, 2005, the West Virginia
Division of Air Quality (WV DAQ) sent a letter to
“responsible officials” of Title \V major sources in West
Virginia concerning 40 CFR Part 63, Subpart 5D,
“National Emission Standards for Hazardous Air
Pollutants for Industrial, Commercial, and Institutional
Boilers and Process Heaters,” (Boiler and Process
Heater maximum achievable control technology
(MACT)). The letter advises facilities that are major
sources of hazardous air pollutants (HAPs) that they
could be subject to the Boiler and Process Heater
MACT, which was promulgated on Sept. 13, 2004,
and which became effective on Nov. 12, 2004.

2.Enforcement: On Feb. 23, 2005, U.S. EPA
announced that it has agreed to waive potential
penalties against Kidde Firefighting, Inc., of Ranson,
West Virginia. Kidde Firefighting, Inc. disclosed it had
failed to file with U.S. EPAand West Virginia a timely
report of lead and copper for 1998 through 2002.
U.S. EPA determined that Kidde Firefighting, Inc. was
entitled to a 100 percent penalty reduction under

U.S. EPA’s self-disclosure policy dated April 2000.
The penalties waived were $248,600 for Kidde
Firefighting, Inc.

3. NAAQS:

SIP Revisions: On Feb. 10, 2005, U.S. EPA
published a final rule (70 Fed. Reg. 7024) providing
notice of a format revision for materials submitted by
West Virginia that are incorporated by reference into
West Virginia’s state implementation plan (SIP). The
format revision affects the “Identification of Plan”
section and the format of the SIP materials that will be
available for public inspection. U.S. EPAis also
adding a table in the “Identification of Plan” section,
which summarizes the approval actions that U.S. EPA
has taken on the non-regulatory and quasi-regulatory
portions of the West Virginia SIP. The final rule took
effect on Feb. 10, 2005.

On March 9, 2005, U.S. EPA published a direct final
rule (70 Fed. Reg. 11,552) correcting the format in the
“Identification of Plan” section of a West Virginia SIP
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revision pertaining to a SO, maintenance plan, which
U.S. EPA approved as part of the West Virginia SIP
onJan. 10, 2005. The direct final rule took effect
March 11, 2005.

8-Hour Ozone: In February 2005, U.S. EPA Region
3’sAir Protection Division staff and management met
with representatives from West Virginia to discuss the
issue of redesignation of non-attainment areas under
the 8-hour standard based on monitoring data for
2002-2004. West Virginia will need to submit a
redesignation request and maintenance plan. U.S. EPA
expects to receive four redesignation requests from
West Virginia.

Under U.S. EPA’s final Clean Air Interstate Rule
(CAIR) that was signed on March 10, 2005, West
Virginiais required to make ozone season NO_
reductions. West Virginia’s CAIR SIP is due April 11,
2006, and its 8-hour ozone SIP is due April 15, 2007.
West Virginia’s Phase | ozone-season reductions are
due May 1, 20009.

PM,.: On March 4, 2005, the West Virginia
Department of Environmental Quality (WV DEP)
petitioned for review of U.S. EPA’s final PM, .
designations rule published on Jan. 5, 2005. WV
DAQ previously filed 2004 monitoring data, which the
agency believes will remove Monongalia, Harrison and
Marion Counties from the non-attainment designations.
The data did not directly support removal of the
portion of Mason County and Pleasants County that
U.S. EPA designated non-attainment. The Jan. 5,
2005 final PM, . designations rule takes effect April 5,
2005 and U.S. EPAis expected to rule on West
Virginia’s additional data at that time. If U.S. EPA
agrees to remove Harrison, Marion and Monongalia
Counties from the non-attainment list, the appeal will
focus on part of Mason County and Pleasants County.

West Virginiais required to make annual SO, and NO_
reductions under U.S. EPA’s final CAIR that the

U.S. EPA administrator signed on March 10, 2005.
West Virginia’s Phase | annual NO, and annual SO,
reductions are due Jan. 1, 2009, and Jan. 1, 2010,
respectively.

4.Miscellaneous: OnJan. 13, 2005, American
Electric Power (AEP) announced that it would install
scrubbers between 2006 and 2010 on its Big Sandy,
Mountaineer, Cardinal, Conesville, Muskingum, Amos
and Mitchell plants, with Muskingum, Amos and
Mitchell getting selective catalytic reduction (SCR)
devices between 2005 and 2007. The Amos and
Mitchell plants are located in West Virginia. Also, in
2005, AEP will finalize site selection with construction
and start-up schedule for the company’s planned
integrated gasification combined cycle (IGCC) plant
for 2008-2009.

Region 4
No report is available for this edition.

Region 5
Federal Developments

Harvey M. Sheldon
Hinshaw & Culbertson LLP
Chicago, lllinois

Region 5 continues to “push the envelope” in its air
program initiatives. The region’s activities are likely to
influence other regional offices, especially since Steve
Rothblatt, the Air Division director, is now in charge of
coordinating the agency’s internal Clean Air Task
Force nationally. The specific initiatives include:

Global Corporate Compliance Initiative. The
region is making a special point of seeking
commitments to corporate compliance on a nationwide
basis. If acompany is the respondent in an
enforcement initiative and it has similar operations in
other regions, it can expect part of the process of
discussion with the regional enforcement personnel to
include a request for compliance information at non-
Region 5sites. The “Global” initiative is reinforced by
outreach by the region to other regional offices, with
requests for cooperation and coordination.

Planning for PM2.5 and Ozone Compliance. The
region is coordinating a multi-state approach to
compliance planning. The states are involved
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individually and also through the efforts of the Lake
Michigan Air Directors Consortium (LADCO) and
Midwest Regional Planning Organization, which is
using its modeling capabilities to identify cities and
areas where compliance is not likely from the interstate
rules. They are working to anticipate and plan for air
quality compliance in amanner that includes
stakeholder input. For example, in late June there will
be a meeting of private parties such as energy
companies and utilities with the region and LADCO to
discuss prospects for regional fuel formulations that can
minimize energy costs to the consumer while
addressing Clean Air requirements.

Clean Diesel Initiative. The region continues to try to
find ways to get commitments on a broad basis to use
of cleaner diesel fuels or additional diesel catalytic
controls. They want to get the states to combine
forces with industrial concerns and fleet owners so that
millions of vehicles will utilize cleaner diesel strategies.

Enforcement. The region has one of the more active
enforcement group’s nationally. They have recently
focused on Secondary Aluminum Production and
continue to try to identify non-compliance with MACT
and New Source Review Rules.

Region 5 Report
State Developments

Steven J. Murawski

Gardner Carton & Douglas LLP
smurawski@gcd.com

(Region 5 State Editor)

Ilinois

Status of the Proposed ERMS Rule. Illinois EPA’s
proposed revisions to the Emission Market Reduction
System (ERMS) rule (IPCB Case No. R2005-0011)
continue through the state’s expedited rulemaking
process unopposed. In general, the revisions seek to
maintain the current ERMS program after the
reclassification of the Chicago metropolitan area from
severe 0zone nonattainment under the one-hour
standard to moderate 0zone nonattainment under the
eight- hour standard this June.

The ERMS program is a volatile organic compound
(VOC) cap and trade program that regulates seasonal
(i.e., May through September) emissions from “major
sources” located in the Chicago metropolitan area
(ERMS source). For the currentrules to apply, a
“participating source” must (1) be required to obtain a
Clean Air Act Permit Program (CAAPP) permit and
(2) emit at least 10 tons of VOC per season.

Until June 15, 2005, Chicago area sources that emit or
have the potential to emit 25 tons per year or more of
VVOC must obtain a CAAPP permit. On and after
June 15, 2005, only sources in the area that emit or
have the potential to emit 100 tons per year or more of
VVOC will be required to obtain a CAAPP permit.
Thus, the current rule will not legally require many
existing ERMS sources to remain ERMS sources if
their potential to emit VVOC falls below 100 tons per
year of VOC on and after June 15, 2005.

In order to avoid the potential loss of historical
seasonal VOC emission reductions attributed to the
ERMS program, the Illinois EPA proposes to revise
the ERMS rule by replacing the CAAPP permit
applicability requirement with a potential to emit 25
tons per year or more of VOC trigger. Thus, sources
that have the potential to emit between 25 tons per
year and 99 tons per year of VOC will still be
“participating sources” under the proposed ERMS rule
even though those sources may not require a CAAPP
permit. Instead of a CAAPP permit, such participating
sources will have to obtain a Federally Enforceable
State Operating Permit (FESOP) that includes the
applicable ERMS provisions, unless otherwise exempt
from ERMS.

Proposed Rule to Add New Construction Permit
Exemptions: Using other Region 5 states’ air permit
streamlining efforts for support (including Wisconsin’s
discussed below), the Illinois EPA and the Illinois
Environmental Regulatory Group proposed four new
construction permit exemptions to add to the current
rules (IPCB Case No. R2005-0019). If approved,
the following categories of projects will not require a
construction permit as long as they meet certain
criteria:
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1. Replacement or Addition of Air Pollution
Control Equipment on Existing Emission Units

2. Projects with “Deminimis” Emission Increases
at FESOP Sources

3. Replacement, Addition or Modification of
Units at Natural Minor Sources

4. Addition or Modification of Insignificant
Activities at CAAPP Sources

While these new streamlining efforts do not match the
extent of certain permitting flexibility offered by other
Region 5 states, industry seems to strongly support the
Illinois EPAs efforts. However, environmental groups
may not agree with the proposed changes as
evidenced by the recently filed appearance by the
Sierra Club’s in the rulemaking.

Ohio

The Ohio EPA, through its newly established Office of
Compliance Assistance and Pollution Prevention,
issued a Guide to Environmental Permitting in
Ohio. Notonly will the document help businesses
determine which environmental permits are needed and
how to get them, but it also includes links to permit
applications, applicable regulations and cost
information. The permitting guide can be accessed at
www.epa.state.oh.us/ocapp/sb/publications/
permitguide.pdf. See pp. 7-8 for useful air permitting
information.

In other news, based on the Ohio EPA’s submission of
quality-assured, certified air quality data for 2002
through 2004, the U.S. EPA redesignated five counties
in Ohio from PM, . nonattainment areas to attainment
areas. Those counties are Lucas, Wood, Columbiana,
Mahoning and Trumbell.

Wisconsin

Like llinois, Wisconsin continues to push for regulatory
changesto its air permit regulations to streamline the
permitting process. According to Wisconsin
Department of Natural Resources (DNR), their first set
of proposed rules developed under the “Air Permit
Improvement Initiative” will speed up and simplify the
air permit process for several types and sizes of

industries, including sources whose actual emissions do
not exceed 25 percent of the major source threshold.
Based on the current status of the rulemaking,
Wisconsin DNR predicts that implementation of the
proposed changes may begin as early as September.

Also, if Wisconsin DNR hasn’t already issued your
FESORP, it will likely be coming your way before the
end of the year. Specifically, the U.S. EPAdirected
Wisconsin DNR to issue FESOPs to sources with
outstanding FESOP applications by March 4, 2006.
In order to meet that deadline, Wisconsin DNR has
committed to issuing all of those FESOPs by Dec. 31,
2005, just in time for the new year.

Indiana

Similar to Ohio, the Indiana Department of
Environmental Management submitted quality-assured,
certified air quality data for 2002 through 2004 to the
U.S. EPAto support the redesignation of Elkhart and
St. Joseph Counties from PM, . nonattainment areas to
attainment areas. The U.S. EPA approved those
redesignations.

Region 6

Elizabeth Hurst
McGlinchey Stafford PLLC
ehurst@mcglinchey.com

Market Trading Program Update

Three of the five states in Region 6 do not have market
trading programs. New Mexico and Oklahoma do not
have nonattainment areas that would require trading
programs. Arkansas may be required to develop a
rule for a recently designated nonattainment area, but
currently has no trading program.

Louisiana

The Louisiana Department of Environmental Quality
(DEQ) allowed trading as an alternate means of
meeting the requirements of its 2001 NOx emissions
reduction rule, and established a NOx bank. The
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May 1, 2005 deadline of that rule is generating trading
activity in Louisiana. Some companies are turning to
the bank to make up for shortfalls caused by the
inability of newly-installed equipment to achieve
expected reductions. Conversely, some companies are
depositing NOXx credits created by permanent
shutdown of facilities due to high natural gas prices.
Shut-down credits can go into the bank if emissions
were in the modeling domain in 1997. The DEQ
certifies the validity of credits at the time someone
applies to buy or trade. LDEQ does not record costs.
Available information indicates a cost of about $5,000
per ton.

Texas

The Texas Commission on Environmental Quality
(TCEQ) adopted a cap and trade program for highly
reactive volatile organic compounds (HRVOC) on
Dec. 1, 2004, to provide flexibility in meeting
regulatory requirements, as well as reducing HRVOC.
The U.S. EPAhas not yet approved the SIP revision,
but is working hard to be able to propose final action
in July 2005. On April 7, 2005, the U.S. EPA
proposed approval of TCEQ’s underlying rule for
HRVOC:s in the Houston/Galveston ozone
nonattainment area (HGA). Because of their very high
propensity to form ozone, HRVOCs have been
targeted for additional controls. HRVOCs have been
found to contribute a disproportionate amount to the
formation of ozone in the HGA. The HRVOC Cap
and Trade (HECT) program will establish a mandatory
annual emissions cap on HRVOC on all sources
located in the Houston/Galveston nonattainment area
that have the potential to emit more then 10 tons per
year of HRVOC and that are subject to regulatory
HRVOC control requirements. The rule requires
companies to certify level of activity by the end of April
2005. Using this baseline, TCEQ expects to issue
allowances in late 2005.

TCEQ has had aNO, cap and trade program in the
Houston-Galveston area for several years. The initial
NO, cap was implemented on Jan. 1, 2001, with
mandatory reductions increasing over time until
achieving the final cap by Jan. 1, 2007. TCEQ reports
better than 95 percent participation for the first three

years, with a low level of noncompliance. Enforcement
primarily involves sources that file late because they
don’trealize they are subject to the program. The
2003 actual emission levels are already at the levels
expected for 2005, due to older unit shutdowns and a
2003 reduction deadline for utilities. The price for
stream of allowances, for this year and succeeding
years, is about $40,000 per ton. However, some
sources just need interim coverage while equipment is
upgraded or due to other short-term situations. The
single current year allowances are about $250 per ton.

Significant Enforcement Cases

The state of New Mexico intervened in a citizens suit
filed by the Grand Canyon Trust and the Sierra Club
against Public Service Company of New Mexico
(PNM) for opacity violations at its San Juan
Generating Station (SJGS) near Farmington, New
Mexico. Ina Consent Decree lodged March 10,
2005, SJGS agreed to dramatically reduce pollutants
that were not subject to the Clean Air Act lawsuit.
New equipment is expected to reduce mercury
emissions by 80 percent. PNM also agreed to install
new technology to reduce particulate matter, nitrogen
oxide (NO,) and sulfur dioxide (SO,) emissions over
the next four-and-a-half years. PNM and other plant
owners will invest over $200 million in this new
technology at the 1,798-megawatt, coal-fired plant.
The Consent Decree includes a detailed compliance
schedule and stipulated penalty provisions.

The Criminal Investigation Unit of the Louisiana
Department of Environmental Quality (LDEQ) arrested
Charlie “Chuck” Rick Jr. on charges of public bribery
at his place of business, the Cypress Sawmill, in Amite.
Rick is accused of offering a DEQ inspector $200
after a follow-up inspection on Dec. 29, 2004, turned
up possible noncompliance problems. Inspectors
found Rick had made some improvements since an
initial, routine inspection found noncompliance with
open burning regulations. However, when Rick was
informed there were still compliance problems that
could result in enforcement action and possible fines,
Rick allegedly offered the bribe. According to Peter
Ricca, LDEQ’s environmental manager for criminal
investigations, public bribery is a felony punishable by
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up to a $1,000 fine or imprisonment at hard labor for
five years, or both. Ricca said the district attorney is
taking the matter seriously and will file an action.

The Texas Commission on Environmental Quality
(TCEQ) announced on March 23, 2005 a $1,944,600
settlement with BASF Fina Petrochemicals, LP in
Jefferson County. The agreed order resulted from
violations found during investigations from 2002 to
2004. Violations include episodic releases of volatile
organic compounds, hydrogen sulfide, nitrogen oxide,
sulfur dioxide and carbon monoxide, as well as failure
to follow proper reporting procedures. Half of the
penalty amount will go to four environmental projects
in Jefferson County.

On Jan. 27, 2005, ConocoPhillips Company agreed to
pay a civil penalty of $625,000 to LDEQ to settle
volatile organic compound leak detection and repair
violations at its Alliance Refinery in Belle Chase. The
company also agreed to contribute $400,000 to
LDEQ to support household hazardous waste
recycling and disposal efforts. The company will invest
several million dollars in state-of-the-art controls to
reduce an estimated 3,000 tons per year of sulfur
oxides and more than 2,800 tons per year of nitrogen
oxides. The settlement was coordinated with

U.S. EPAand the U.S. Department of Justice, and
affects other ConocoPhillips refineries in other states.

EnviroFlash

Oklahoma City is one of five cities selected for
development of U.S.EPA’s EnviroFlash electronic
notification system. Upon request, EnviroFlash will
deliver timely information so people can adjust their
daily activities due to poor air quality conditions.
Those enrolled in EnviroFlash self select the
information they wish to receive. For example, those
with asthma or other health problems may want to be
notified when the air is predicted to be unhealthy for
sensitive groups. Because increased deep respiration
puts them in the sensitive group, people who work or
exercise strenuously may also choose increased
notification. EnviroFlash makes information currently
available on EPA’s Web site more useful by delivery to
arequester via e-mail, pager notification or cell phone
text message. According to EPA’s Web site, further

expansion and rollout of a larger national program is
tentatively scheduled for May 2005. EnviroFlash may
also be expanded to include actual real-time air quality
conditions so a requester can be notified when levels
reach a specified air quality index (AQI) category. For
more information, see www.epa.gov/airnow/
enviroflash.html.

Regions 7 and 8
No reports are available for this edition.

Region 9

Eric L. Hiser
Jorden Bischoff McGuire & Hiser, PLC
ehiser@jordenbischoff.com

I.  Trading Programs in the Pacific Southwest

There are three major trading programs active in the
Pacific Southwest region. The first is the national SO,
trading program addressed elsewhere in this
newsletter. The second is the South Coast Air Quality
Management District (SCAQMD) “RECLAIM”
program, which was previously discussed. The third is
the “Western Backstop SO, Trading Program” (WEB)
developed by the Western Regional Air Partnership
(WRAP).

A. RECLAIM

The RECLAIM program covers emissions of SO, and
NO, inthe South Coast area of California. The
RECLAIM program covers most facilities that emit

4 tons per year or more of these constituents. Once
covered by the program, a facility is issued RECLAIM
trading credits (RTCs). Afacility may notemit more
SO, or NO, than it has RTCs. A facility may comply
by either (1) installing additional controls to reduce its
SO, or NO, emissions below the RTCs it has or

(2) purchase additional RTCs to make up the deficit.
Because of problems with the California energy crisis
blamed, in part, on market information failure, facilities
that emit 50 tons or more per year of SO, or NO,
must prepare a RECLAIM compliance plan that sets
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forth how the facility will comply with its RECLAIM
RTC allocation over the next five years.

RTCsare issued in pounds in two cycles: one running
from January through December and another running
from July through June. The divergent cyclesisto
prevent undue market distortion upon credit expiration.
RTCsare also divided into a “coastal” and an “interior”
zone. There are some restrictions on where credits
may be used.

In establishing the number of RTCs, the SCAQMD
estimated total emissions in the baseline year. Itthen
estimated the total amount of SO, and NO, emissions
that the baseline SIP program would generate, making
certain allowances for growth and other air quality
measures. The RTCs were then allocated on a
“straight-line” decline basis between the baseline and
the final goal. Once the goal was reached, the RTC
allocation was held steady pending a review of
program effectiveness and possible further adjustment.

RECLAIM has over 330 participating entities.
Compliance is generally at or above 95 percent.

Details of the RECLAIM program may be found on
the SCAQMD Web site at: www.agmd.gov/reclaim/
index.htm.

B. WEB Trading Program

The WEB Trading Program is designed to take effect
pursuant to 40 CFR § 51.309 should the nine
participating states’ implementation of the Annex to the
Grand Canyon Visibility Transport Commission
(GCVTC) Report not achieve certain milestones
towards emissions reduction ultimately leading to
visibility improvement in Western Class | areas. The
triggers are based upon total tons of emissions. Ifa
trigger is exceeded, then the WEB Trading Program
goes into effect.

If the WEB Trading Program is triggered, the following
sources are covered: (1) all BART-eligible sources,
(2) all sources actually emitting 100 tons or more per
year of SO, (excluding fugitive emissions except from
categorical sources), and (3) new sources that have a

potential to emit 100 tons per year or more of SO,
except that (4) states and tribes with the consent of the
EPA administrator may determine that a source falling
into this list may be exempted on a case-by-case basis.
Once a source enters the WEB Trading Program, it
remains in the program unless it is retired under
program guidelines.

Similar to the Acid Rain program, the WEB Trading
Program creates an “Account Representative” to
represent WEB sources. Account Representatives
superintend the registration process and control the
disbursement of allowances from the source’s account.
An allowance equals one ton of SO,

The WEB Trading Program issues each source
allowances based on two factors: first, each source
receives a number of allowances, calculated in the
original proceeding, based on its emissions assuming a
presumed Best Available Control Technology
installation. Second, existing sources receive an
additional allocation based on total actual emissions on
a pro rata basis. New and modified sources

(e.g., those built after program applicability and those
that receive a new source review after program
applicability), may apply for allowances from the new
source set-aside account.

Use of allowances is then tracked and reported in
much the same way as under the Acid Rain Program.
For details of the WEB Trading Program, go to the
Western Regional Air Partnership Web site at:
WWW.Wrapair.org.

1. Other Developments

Region 9 undertook several enforcement actions over
the last quarter. Probably the most significant air action
was a settlement with Mobil Exploration and
Producing, U.S., Inc. over alleged violations at Mobil’s
Aneth, Utah, facility on the Navajo Nation. Inthe
complaint filed in U.S. District Court for Utah, EPA
and DOJ alleged, among other things, that Mobil had
operated unpermitted equipment, exceeded air permit
limits for SO, and VOC, and failed to monitor its main
flare. As part of the settlement, Mobil agreed to
comply with interim permit limits, obtain final permits
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for unpermitted equipment, investigate and correct
significant flaring events at its main flare and, in general,
seek to improve air pollution performance at the main
flare. Mobil also agreed to pay a $350,000 penalty
and will spend approximately $500,000 on various
process and air pollution control improvements and
slightly less than $100,000 on various supplemental
environmental projects.

Inan echo of the “University Initiative” on the East
Coast, EPA announced a settlement with the University
of California over alleged violations of the
Stratospheric Ozone Protection standards. EPA
alleged that the university had not undertaken leak
detection and repair actions on its refrigeration
equipment containing greater than 50 pounds
refrigerant charge, failed to properly evacuate
refrigerant from two appliances at Berkeley, failed to
fix leaks at both Berkeley and Davis, and failed to
keep refrigerant-related records for various appliances
at both the Berkeley and Davis campuses. The
University of California agreed to settle the various
allegations for $118,404.

EPA also settled allegations against two companies for
boiler emissions. In the first case, EPA settled with
Campbell Soup Supply Company, LLC for violations
of the San Joaquin Valley Unified Air Pollution Control
Districtrule limiting NO,_ emissions. The company
settled for $72,500. In the other case, EPA settled
with Burney Forest Products for failing to submit
semiannual monitoring reports of NO, emissions and
opacity monitoring at its Burney, California, facility.

Region 10
No report is available for this edition.
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Kathryn B. Thomson
Sidley Austin Brown & Wood, LLP
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I.  National Ambient Air Quality Standards and
Climate Change Issues, Generally

A. Ozone
1. Implementation of 8-Hour Ozone Standard

In a notice of reconsideration published on Feb. 3, the
U.S. Environmental Protection Agency (EPA) sought
comment on certain aspects of its rules implementing
the new 8-hour ozone standard. Among other things,
EPA sought input on the fees charged for excess
emissions in severely polluted areas and the method by
which EPA determines which existing requirements
under the 1-hour ozone standard will continue under
the 8-hour standard. The notice of reconsideration
stems from a petition to review EPA’s implementation
rules filed by Earthjustice and other environmental
groups (South Coast Air Quality Management Dist.
v. EPA, D.C. Cir., No. 04-1200 (filed June 25, 2004).

2. Draft Air Quality Criteria Document For Ozone

In late January EPA released its first external review
draft of “Air Quality Criteria for Ozone and Other
Photochemical Oxidants” for a 90-day public review
and comment period and peer review. The draft
document revises the 1996 ozone air quality criteria
document, which was used to set the current ozone
standard. The comment period closed on May 1.

3. New Source Review—Application of 8-Hour v.
1-Hour Ozone Standard

In early April 2005, EPAannounced that it would
accept comments until May 4 regarding whether New
Source Review (NSR) requirements based on the
1-hour standard should be revoked or the regulatory
requirements reduced in areas which are in compliance
with the new 8-hour ozone standard. The comment
period was announced as part of a proposed rule and
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notice of reconsideration published by EPA on April 4
(70 Fed. Reg. 17,018). The agency’s proposed action
is based on a petition filed by Earthjustice in 2004,
opposing the replacement of the 1-hour standard for
NSR purposes with an 8-hour standard. According to
Earthjustice, elimination of the 1-hour standard for
NSR requirements would result in a relaxation of NSR
pollution control requirements in nonattainment areas.
EPA countered that it did not expect that replacing the
1-hour standard with the 8-hour ozone standard in the
NSR program would interfere with any Clean Air Act
requirements for nonattainment areas to come into
attainment.

B. Particulate Matter
1. Designation of Nonattainment Areas

On Jan. 5 EPA published a final rule designating 224
counties in 20 states and the District of Columbia as
nonattainment areas for fine particles. Any county that
had violations of the fine particle standard between
2001 and 2003 was designated as nonattainment. The
designations did not go into effect until April 5. States
had until Feb. 22 to petition to EPA to withdraw
nonattainment designations based on new data.

2. Agency Recommendation of More Stringent
Particulate Matter Standards

On Feb. 1 EPA released a draft paper entitled
“Review of the National Ambient Air Quality
Standards for Particulate Matter.” The paper, which
was prepared by EPA’s Office of Air Quality Planning
& Standards (OAQPS), urged the agency to consider
adopting stricter standards for “fine particles.” “Fine
particles” are defined by EPA as particles of

2.5 microns or less in diameter. According to
OAQPS, although the science is not conclusive, it
strongly suggests that the current standards for fine
particles should be strengthened to adequately protect
human health and the environment. The preliminary
report suggests two alternative options for revising the
standard: (1) EPA could retain the current annual
particle standard but lower the 24-hour standard to
25-35 micrograms per cubic letter; or (2) EPA could
reduce the annual fine particle standard to

approximately 12 and 14 micrograms per cubic liter
and the short-term, 24-hour standard to approximately
35-40 micrograms per cubic liter. In the same paper,
OAQPS recommended that EPA also adopt a new
standard for thoracic coarse particles measuring
between 10 and 2.5 microns in diameter. The current
short-term limit is set at 150 micrograms per cubic liter.
OAQPS is encouraging EPAto adopt a lower
standard of between 30 and 35 micrograms per cubic
liter.

EPA accepted comments on the draft paper through
March 31, and EPA is scheduled to propose action on
the fine particle standard by Dec. 20, 2005.

C. Lead

Earlier this year EPAreleased a plan to revise the
airborne NAAQS standard for lead. The plan is
entitled “Project Work Plan for Revised Air Quality
Criteriafor Lead.” The current lead standard, adopted
by EPAin 1978, is 1.5 micrograms per cubic liter. The
last time EPA issued air quality criteria documents for
lead was in 1986 and 1990. In addition to gathering
the latest data on the human health and environmental
impacts of lead, EPA sought comment on the draft
work plan. The comment period closed on February,
and EPA plans to release a draft air quality criteria
document lead by January 2006 and finalize the
document by February 2007.

D. Regional Haze
1. Proposed Rule on Control of NO, Emissions

In a proposed rule signed by EPA on Feb. 14, the
agency proposed to control nitrogen oxide (NO )
emissions affecting national parks and wilderness areas
by implementing aNO, emissions trading program or
adopting alternative options. EPA issued the proposed
rule to comply with a settlement it reached with
Environmental Defense in 2003 in which the agency
agreed to strengthen NO controls for facilities whose
emissions impact national parks and wilderness areas.
Other options for reducing NO, emissions include
retaining the existing rules adopted by EPAin 1988 or
allowing the states to adopt NO, rules of their own in
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lieu of federal rules. EPA accepted comments on the
proposed rule for 60 days.

2. Court Invalidates EPA Alternatives to Best Retrofit
Technology

The D.C. Circuit invalidated part of an EPArule
authorizing states to consider alternatives to “best
available retrofit technology,” or BART, to reduce
emissions that adversely impact air quality in national
parks and wilderness areas in the Western United
States. Center for Energy and Economic
Development v. EPA, No. 03-1222 (Feb. 18, 2005).
EPA’s rule would have allowed states to adopt
alternative control technologies to BART provided that
the alternatives would improve visibility more quickly
than retrofit technology. In light of its prior ruling in
American Corn Growers Ass’n v. EPA, 291 F.3d 1
(D.C.Cir. 2002), the D.C. Circuit held that EPA did
not rationally exercise its discretion in adopting the rule
allowing for alternative technologies. Shortly after the
decision was announced, a number of the impacted
Western States agreed to work with EPA to develop
BART requirements that would address the
deficiencies noted by the D.C. Circuit.

F. Air Quality Compliance Agreement for Animal
Feeding Operations

OnJan. 21, 2005, EPA announced that animal feeding
operations that sign onto an agreement to participate in
a study gathering data and analyzing the air quality
impacts of such operations will not face enforcement
lawsuits for a limited period of time. Eligible facilities
are those that qualify as “Animal Feeding Operations”
or AFOs under the Clean Water Act and include
operations ranging from poultry to dairy operations.
To participate in the study, AFOs must sign a consent
agreement and final order published in the Federal
Register in late January. AFOs that participate in the
study will contribute to the costs of the study and, in
return, will receive a covenant not to sue for past
CAA, CERCLA and EPCRA violations resulting from
air emissions from their facilities. Although EPA
originally allowed parties 90 days after publication of
the agreement to sign up to participate (until May 2),
the agency has extended the deadline several times.

G New Source Performance Standards for
Petroleum Refineries

Environmental groups filed a complaint against EPAon
Jan. 6 alleging that the agency failed to review
maximum achievable control technology (MACT)
standards for petroleum refineries as required by the
CAA. Theaction, Our Children’s Earth Foundation
v. EPA, was filed in federal district court in the
Northern District of California. The plaintiffs alleged
that CAA Section 111(b)(1)(B) requires EPAto
review and revise, if necessary, at least every 8 years
and that EPA has failed to review or revise the New
Source Performance Standards (NSPS) for petroleum
refineries since 1974, when NSPS limits were first
imposed. Plaintiffs made similar allegations with
respect to leak detection and repair requirements
promulgated by EPAin 1985.

I1. Clear Skies/Clean Air Interstate Rule
A. Report from National Research Council

On Jan. 13 the National Research Council released an
interim report to Congress finding that the Bush
administration’s Clear Skies Initiative was not likely to
result in more emission reductions from existing
facilities than the existing NSR programs. The report,
“Interim Report of the Committee on Changes in New
Source Review Programs for Stationary Sources or
Air Pollution,” preliminarily concludes that the
requirements under Clear Skies were not as stringent
as existing NSR provisions in terms of the types of
controls required and would likely result in more
facilities being exempt from regulation. For example,
the report noted that NSR requires installation of “best
available control technology” or BACT when a new
facility is built or an existing facility located inan
attainment area is modified. BACT requirements
become more stringent over time as technology
advances as opposed to the proposed Clear Skies
limits which are more static emission limitations. The
report is available at www.nap.edu/books/
0309095786/html.
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B. CleanAir Interstate Rule

In the first several months of this year, Congress re-
introduced Bush’s Clear Skies legislation for power
plants and other large industrial sources, but the bill did
not make it out of the Senate Environment and Public
Works Committee. Consequently, on March 10,
Acting EPA Administrator Steven Johnson issued a
final rule seeking to implement the Clear Skies
legislative proposal through regulatory action called the
Clean Air Interstate Rule (CAIR). CAIR mandates
permanent reductions in sulfur dioxide (SO,) and
nitrogen oxide (NO,) emissions from power plants
located in 28 Eastern states and the District of
Columbia. The required reductions will be phased in
by 2015. According to EPA, implementation of CAIR
will result in an estimated 70 percent or greater
reduction in SO, from 2003 levels and an estimated
65 percent reduction in NO, also from 2003 levels.
The reductions will be accomplished through an
emissions trading system. EPA estimates that
implementation of the CAIR rule will require an initial
$17 billion investment by the electric utility industry in
pollution controls with up to $3.6 billion spent annually
to maintain CAIR limits. The rule will take effect

60 days after publication in the Federal Register.

I11. New Source Review Reform and Enforcement
A. NSR Reform

On Jan. 25, 2005, the D.C. Circuit heard oral
argument from EPA and a number of states and
environmental groups regarding challenges to EPA’s
December 2002 NSR reform rule. (New York v.
EPA, D.C. Cir., No. 02-1387). The rule in dispute
was published in late December 2002 at 67 Fed. Reg.
80,186. Specific aspects of the rule that were
challenged include the methodology for “projecting”
actual emissions, provisions for the establishment of
“plantwide applicability limits” and provisions for
“clean unit” exemptions.

B. Recent Settlements
1. Power Plants
a. lllinois Power

After a full trial on the merits, EPAand Illinois Power
(and its successor) reached a final settlement
agreement resolving disputed NSR claims at the
Baldwin, Illinois, electric generating station. The case
was tried in the summer of 2003, and the parties were
awaiting a decision from Judge Reagan of the

U.S. District Court for the Southern District of llinois.
The settlement, announced on March 7, will require
Illinois Power to spend $500 million on pollution
control projects to reduce SO, and NO, emissions at
five of its Illinois plants (not just the Baldwin plant) by
an estimated 54,000 tons annually. Asignificant
portion of the reductions will come from the installation
of scrubbers and the operation of year-round NO_
controls at the Baldwin and Havana plants. The other
plants are located in Havana, Hennepin, Oakwood and
Alton, Illinois. Illinois Power must complete installation
of the controls by 2012. Illinois Power will also pay
EPA and the state of Illinois a total of $9 million in civil
penalties and spend approximately $15 million on
supplemental environmental projects, such as the
acquisition and preservation of forest land in \Vermillion
County, lllinois.

b. Ohio Edison

On the heels of the Illinois Power settlement, EPAand
Ohio Edison also signed a consent decree resolving
NSR claims concerning the company’s Sammis Plant in
Ohio and agreeing to air pollution control measures at
three additional plants (the Burger and Eastlake Plants
in Ohio and the Mansfield Plant in Beaver County,
Pennsylvania). (United States v. Ohio Edison Co.,
S.D. Ohio, No. C-2-99-1181). The consent decree
was filed with the court on March 18. Under the terms
of the settlement, Ohio Edison agreed to spend more
than $1 billion on controls (including the installation of
scrubbers and selective catalytic reduction on two of
the largest units at the Sammis plant) that will reduce
emissions from the Sammis Station by an estimated
134,500 tons of SO, and 28,567 tons of NO, per
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year. The pollution controls that will be installed at
other plants covered by the consent decree are
expected to reduce emissions from those plants by an
additional 49,000 tons per year for SO, and NO,
combined by 2012. Ohio Edison will also pay

$8.5 million in civil penalties and spend $25 million on
supplemental projects ($10 million of which will be
shared by the states of New York, New Jersey and
Connecticut for environmental projects in their states).

The settlement follows a liability finding rendered by
the Southern District of Ohio in August 2003 and
extensive discovery relating to the remedy phase of the
case. No remedy trial had been held.

2. Petroleum Refineries—ConocoPhillips

ConocoPhillips and EPA reached a settlement
agreement resolving alleged NSR violations, as well as
alleged benzene NESHAP and leak detection and
repair requirement violations, at nine petroleum
refineries located in seven different states. The states
are California, Illinois, Louisiana, New Jersey,
Pennsylvania, Texas and Washington. Several of those
states also joined in the settlement.

The settlement, filed as a consent decree on Jan. 26
(United States v. ConocoPhillips Co., S.D. Texas),
calls for ConocoPhillips to pay a $4.5 million civil
penalty, spend more than $10 million on supplemental
environmental projects and install controls or take
other measures to reduce emissions of NO, by more
than 10,000 tons annually and SO, by more than
37,000 tons annually. According to EPA, this
represents substantial reductions from a company that
constitutes 10 percent of the domestic refining industry.

3. Ethanol Plant Settlement

In January 2005, U.S. Energy Partners, LLC, a
Kansas ethanol producer, signed a consent decree with
EPA resolving alleged NSR violations at its Russell,
Kansas facility. (United Statesv. U.S. Energy
Partners LLC, D. Kan., No. 6:05-CV-01011-JTM
(Jan. 13, 2005). Under the terms of the settlement,
U.S. Energy will spend $2 million to install pollution
controls and pay a $30,000 fine. EPA anticipates that

the new controls will reduce volatile organic (VOC)
emissions from the plant by approximately 9 percent
and result in annual reductions of 1240 tons of VOCs,
10tons of NO,, 75 tons of PM and 30 tons of other
hazardous air pollutants.

C. Ongoing Litigation and Recent Decisions
1. Duke Energy (Fourth Circuit)

On Feb. 3, the Fourth Circuit Court of Appeals heard
oral argument from the United States, Duke Energy
and Plaintiff-Intervenors on EPA’s appeal to overturn
an adverse NSR ruling issued by the U.S. District
Court for the Middle District of North Carolina.
(United States v. Duke Energy Corp., No. 04-
1763.) The lower court held that EPA must show that
aproject will result in an increase in the hourly emission
rate of a source and that such increase will resultin an
annual increase in emissions above a significance
threshold in order to demonstrate that a project will
increase emissions within the meaning of the NSR
rules. The federal district court also held that the
“routine maintenance, repair and replacement”
provision is based on an industry-wide standard, not
what is “routine” for a unit as EPA had argued.

2. Allegheny Energy (N.D. W.\Va.)

On Jan. 6, Allegheny Energy filed a complaint seeking
a declaratory judgment from a federal district courtin
West Virginia holding that a number of power plants
operated by Allegheny in West Virginia and
Pennsylvania have been and are in compliance with
CAANSR requirements. Allegheny Energy Supply
Co. v. Spitzer, N.D. W.Va., No. 05-04 (filed Jan. 6,
2005). Allegheny Energy filed its complaintin
response to threatened litigation by several Northeast
states and after failed settlement discussions.
Allegheny asserts that it is entitled to a declaratory
order on the grounds that none of the equipment
maintenance, repair or replacement projects
constituted a “major modification” under the NSR rules
and, consequently, none of the projects resulted ina
significant net increase in emissions. The court has not
yetruled on Allegheny’s complaint.
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IV. Mobile Sources
A. Regulation of Carbon Dioxide Emissions

On April 8 the D.C. Circuit heard oral argument on a
petition to review EPA’s decision concluding that it
does not have the authority to regulate carbon dioxide
emissions from cars. The petition was filed by a
number of states and environmental groups. The
petitioners argued that the CAA required EPAto
regulate air emissions (including carbon dioxide) from
mobile sources that endanger human health and the
environment. EPAand other state intervenors
countered that EPA lacks that authority to regulate
carbon dioxide emissions from mobile sources because
the CAA does not allow EPAto regulate “for climate
change purposes.” Adecision is expected between
July and October.

B. Reporton Diesel Emissions

The Clean Air Task Force, a Boston-based
organization, released a report entitled “Diesel and
Health in America: The Lingering Threat,” in late
February. According to the group, the report is based
on EPA data and shows that more than 20,000 people
die prematurely as a result of exposure to particulate
matter emissions from diesel engines. The report
further posits that many of those deaths could be
prevented if diesel engines were required to install
pollution controls. The report concludes that, absent
EPA action, the health impacts and the costs related to
those impacts will continue to escalate. The reportis
available at www.catf.us/publications/reports/
Diesel_Health_in_America.pdf.

V. Title Ill—Regulation Of Hazardous Air Pollutants
A. Power Plant Mercury MACT Rule

1. TheRule

On March 15 EPA issued its final mercury maximum
achievable control technology (MACT) rule governing
mercury emissions from power plants (the Mercury

Rule) for the first time. According to EPA, the
Mercury Rule, combined with the CAIR Rule, will

result ina 70 percent reduction of mercury emissions
from 1999 levels when the rules are fully implemented.
The rule will limit mercury emissions from new and
modified power plants by imposing permanent caps.
The first phase cap is 38 tons beginning in 2010, and
the second and final cap is 15 tons beginning in 2018.
The new limits will be implemented largely through an
emission trading program. Industry generally has been
supportive of the cap and trade approach; however,
environmental groups have opposed such an approach
as unauthorized under the CAA. The rule and related
agency actions are currently the subject of petitions for
review by a number of state and environmental groups
inthe D.C. Circuit.

2. Reports on Mercury MACT Standards
a. EPAInspector General Report

Prior to the issuance of the final Mercury Rule, EPA’s
inspector general issued a report finding that the
agency’s mercury MACT standard was “compromised
and, therefore, may not represent the lowest emission
levels that could be achieved.” For example, the
report found that the standards were set to achieve a
34 ton per year reduction nationwide. According to
the report, that number was identified by EPA senior
staff and was not based on the maximum reductions
which could actually be achieved and are being
achieved by the top performing units. The report,
prepared at the request of Congress and released on
Feb. 3, isentitled “Evaluation Report: Additional
Analyses of Mercury Emissions Needed Before EPA
Finalizes Rules For Coal-Fired Electric Utilities.” The
report is available at www.cleartheair.org/documents/
epa_oig_report.pdf.

b. GAO Report

The Government Accountability Office (GAQ) also
released a report, “Observations on EPA’s Cost-
Benefit Analysis Of Its Mercury Control Options,”
identifying what it believes to be a number of
deficiencies in the anticipated Mercury Rule. This
report, released on May 7, found four specific
problems. First, the agency used two different
approaches to determine which of two proposed
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options would provide the greatest benefits. The use
of these different approaches makes it difficult to
evaluate the costs and benefits of the two options on
an apples-to-apples basis. Second, EPA improperly
analyzed the costs and benefits of the control
technology option by itself. But when the agency
evaluated the costs and benefits of a cap and trade
program, EPA also took into account anticipated
benefits from the proposed CAIR.. Third, EPAfailed
to document some of its analysis and often provided
inconsistent information on the substantive basis
underlying itsanalyses. Fourth, EPAdid not quantify
the human health benefits associated with the emission
reductions it proposed and did not analyze some of the
uncertainties underlying its cost-benefit analyses. The
GAO report, however, did not undertake any
independent data gathering or cost-benefit analyses.
The report is available at www.gao/gov/docsearch/
repandtest.html.

B. Mobile Source MACT

On Feb. 9, the U.S. District Court for the District of
Columbia denied a motion by EPAto dismiss a case
against the agency alleging that EPA ignored a deadline
for regulating hazardous air pollutants from vehicles.
(Sierra Club v. Leavitt, D.D.C., No. 04-094). The
court found that the plaintiffs (Sierra Club and

U.S. Public Interest Research Group) had brought a
proper action under the citizen suit provisions of the
Clean Air Act. The court will now consider the merits
of the action. Specifically, the court is asked to
consider whether EPAviolated a rule that required it to
take final regulatory action to control the emission of
21 toxic air pollutants from mobile sources by no later
than July 1, 2004. EPA had taken the position that the
deadline was discretionary and that there was no legal
basis for suit by the plaintiffs.

C. TitleVV Exemption For Certain Sources

On March 25 EPA proposed a rule that would exempt
dry cleaners, halogenated solvent degreasers, chrome
electroplaters, ethylene sterilizers and secondary
aluminum smelters which emit less than 10 tons per
year of a toxic air pollutant or 25 tons per year of a
combination of toxic air pollutants from Title \VV

permitting requirements. The proposed exemption,
published at 70 Fed. Reg. 15,520, would not apply to
major sources. The comment period on the proposed
rule closed on May 24.

D. Coke Oven Facilities

EPAissued a revised MACT standard for emissions of
hazardous air pollutants from coke oven facilities on
March 31. The standard will apply to nine coke oven
batteries at five plants, most of which are already in
compliance with the standard according to EPA. EPA
estimates that the more stringent standard will reduce
the number of people exposed to more than a one-in-
a-million lifetime cancer risk from coke oven emissions
from 500,000 (under the old standard) to 300,000.
EPAalso anticipates that the new standard will reduce
the maximum individual risk from 300 inamillionto
270 inamillion. The new standard is based on cancer
risk assessments performed since 1993.

E. Generic MACT/Ethylene Standards

On April 15 EPA published a direct final rule amending
existing generic MACT standards that apply to all
sources and the standards that specifically apply to
ethylene manufacturing units. The rule amends these
standards to clarify compliance requirements for
benzene waste streams and requirements for heat
exchangers and to correct duplicative storage vessel
requirements. Because EPA considers the changes
noncontroversial, it decided to publish the amendments
asadirectfinal rule. The rule is scheduled to take
effect on June 13 absent any adverse comments. EPA
IS accepting comments through May 31.

V1. Acid Rain—Emissions Trading

On March 29 EPA announced the results of its annual
acid rain allowance auction. The annual action gives
interested parties (including power plants and brokers)
the opportunity to buy and sell SO, allowances under
the Acid Rain cap and trade program. The auction,
run by the Chicago Board of Trade, resulted in more
than $125 million in sales, up from $50.1 million in
2004. Moreover, the price of SO, allowances more
than doubled from the previous year. “Spot
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allowances” cost an average of $702.51, up more than
250 percent from 2004. And the average cost of
“seven-year advance allowances” rose to $297.49,
representing a 232 percent increase from 2004 prices.
This year EPA offered 125,000 allowances for the
2005 spot market and an additional 125,000 in seven-
year advance allowances which can be used starting in
2012. EPAattributes the substantial increases in prices
to the recently announced CAIR and Mercury MACT
Rules.

VII.  TitleV Permitting

EPA’s inspector general released a report on March 9
calling for the agency to make improvements in its Title
V operating permits program. The report, “Evaluation
Report: Substantial Changes Needed In
Implementation And Oversight Of Title \V Permits If
Program Goals Are To Be Fully Realized,” identified
seven different deficiencies in the program. These
include problems relating to permit clarity, statements
of basis, monitoring provisions, annual compliance
certifications and practical enforceability of permit
terms. The report also stresses the need for
developing better guidance for the states to follow in
implementing the Title V program. The inspector
general emphasized the importance of correcting these
problems given the fact that the Title V program
regulates more than 17,000 sources. The report is
available at www.epa.gov/oig/reports/2005/
20050309-2005-P-00010.pdf.

VIII.  Title VI— Stratospheric Ozone Protection
A. Requirements For New Refrigerants

Earlier this year EPA promulgated revised leak
detection and repair requirements for refrigeration and
air-conditioning equipment. The revisions were
prompted by the large number of new refrigerants on
the market which were not explicitly covered under the
prior rule. The revised regulation will not apply to the
use of ozone-depleting substances (ODS) and blended
substitutes which may contain certain amounts of ODS.
The rule will not cover substitute refrigerants which
containno ODS. The rule, which was published on
Jan. 11 and took effect in mid-March, clarifies how

leak repair requirements apply to owners and
operators of appliances that contain substitute
refrigerants consisting of some ODS.

B. Revised Refrigerant Recycling Rule

On April 13 EPA published both a direct final rule and
a proposed rule eliminating restrictions on the venting
of certain substitutes for ODS during the repair or
disposal of air-conditioning and refrigeration
equipment. The purpose of EPA’s action isto clarify
that hydrofluorocarbons (HFCs) and perfluorocarbons
are not considered ODS and may be used and sold as
substitutes. However, EPA emphasized in the direct
final rule that under the existing rule, “it remains illegal
to knowingly vent substitutes consisting in part or
whole of an HFC or PFC substitute during
maintenance, service, repair, or disposal of
appliances.”

C. Significant Settlement

EPA reached a significant settlement with Jewel Food
Stores, Inc. in February. The settlement stems for
allegations that Jewel had violated federal restrictions
on the use and release of ODS. The consent decree,
filed in federal district court in the Northern District of
Ilinois, requires Jewel to take actions by 2007 to
prevent the future release of more than 145,000
pounds of ODS. Jewel will retrofit at least 37 of its
supermarkets in the Chicago area with air-conditioning
systems that use non-ODS by 2007. Italso agreed
that any new stores constructed in the area would
include air-conditioning systems that use approved
non-ODS. The consent decree further requires Jewel
to pay a $100,000 and is the largest CAA settlement
to date under the stratospheric 0zone protection
program.

D. Banon CFCsinAsthma Inhalers

On March 31 the FDA issued a final rule that
determined that the use of CFCs in albuterol asthma
inhalers is no longer an “essential use” under the CAA.
Based on the FDA’s finding, the rule imposes a ban on
the use of CFCs in the production, marketing or use of
albuterol asthma inhalers after Dec. 31, 2008.
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