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MESSAGE FROM THE CHAIR

Daniel M. Krainin
Beveridge & Diamond, P.C.

Chair, Agricultural Management Committee

Welcome to the start of the 2005-06 ABA term.  This
issue of the Agricultural Management Committee
Newsletter features a series of articles regarding
concentrated animal feeding operations (CAFOs).

This issue will address some of the topics covered
during our panel discussion on CAFO litigation at the
federal statutory level (CERCLA, EPCRA) during the
recent Section of Environment, Energy, and Resources
13th Section Fall Meeting in Nashville.  Articles of note
include committee vice chair Martha Noble’s update
on CAFOs and air emission regulation, which will be
the subject of the Fall Meeting session sponsored by
this committee.

On the CAFO Rule, we have Todd Janzen’s
discussion of the Second Circuit landmark decision in
Waterkeeper Alliance v. EPA on the CAFO Rule
challenge.  Turning to state regulation we have Todd’s
report on Indiana, while committee members J. David
Aiken, Leonard Dougal and Carmen San Martin have
contributed articles on CAFO issues in Nebraska,
Texas and Kansas, respectively, and newsletter editor
Tom Redick and his former colleague Sam Alton have
prepared a comparison of CAFO environmental
management standards from several other states.

The newsletter also features a general update on
agricultural case law of note, including:  the

U.S. Supreme Court’s decision denying Dow
Agrosciences the defense of FIFRA preemption; the
new CAFO rule decision from the First Circuit Court
of Appeals and other CAFO litigation developments;
and other important agricultural law cases.  The
Newsletter also provides an update on international
regulatory issues with potential impact on agriculture in
the United States.

We wish to formally welcome the committee’s newest
vice chair, Bryan Endres, an assistant professor of
Agricultural Law in the Department of Agricultural and
Consumer Economics at the University of Illinois.
Bryan will serve as the committee’s vice chair for
Membership.

The committee has additional openings at the vice chair
level, so if you are interested in contributing to
committee activities and wish to consider a leadership
position, please contact me or one of the vice chairs.
Also, if you have an idea for a newsletter article, please
contact Tom Redick at thomasredick@netscape.net.
Likewise, if you have an idea for an agricultural
management program, please contact Brandon
Neuschafer at bwneuschafer@bryancave.com.

Last but not least, please feel free to make better use
of our committee’s list serve (ENVIRON-AGRI_
MGMT@mail.abanet.org) for any questions you might
have, or to share with other committee members
significant agricultural management news.

Thank you for your membership in and support of the
committee.  We look forward to a productive and
successful 2005-06 ABA term.
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INTERNATIONAL AGRICULTURAL
REGULATORY UPDATE

Thomas P. Redick

The world of international environmental regulation of
agricultural activities is seeing more action than ever,
with landmark laws on agricultural biotechnology (See
Jane Earley’s article in our last newsletter for a more
detailed impact analysis than this update).   The
following provides an overview of some significant
regulatory developments internationally that impact
American “agribusiness” doing business around the
world.

EU Member States Heading in Different
Directions on Biotech Crops

For readers who wonder whether the European
Union’s (EU’s) long-standing “precautionary
approach” to regulatory approval will ever ease up
enough to allow a steady stream of biotech crop
approvals, there is not much good news.  While some
varieties of corn are being approved, the European
Commission’s efforts to jumpstart the approval
process for biotech crops has run into a new level of
opposition from the legislative branch.  The EU
Environment Council (Environmental ministers of
member states) voted on June 24, 2005 to reject the
EU Commission’s demand that certain European
countries (Austria, France, Germany, Greece and
Luxembourg) drop their illegal bans on eight biotech
genetic events that had been approved by the
European Commission.

Activists are calling this a significant turning point, since
the Environment Council has never before reached a
qualified majority rejecting a European Commission
proposal on GMOs (genetically modified organisms)
(the EU Parliament, however, has voted to reject
biotech crops in the past).  When the EU lifted its
moratorium and imposed traceability in 2004, it
portrayed this legislation as necessary to get member
states to concur in lifting the moratorium on biotech
crop approvals.  The Environment Council support for
heretical member states has introduced more
uncertainty into the EU regulatory approval process.
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See, Commission Reaction on Council Votes on
Safeguards and GM Maize MON863, www.eel.nl/
documents/IP-05-793_EN[1].pdf.  This division
between the legislative and executive branches of the
EU is not a lifting, but merely a shifting, of the trade
barriers in place since 1998.

The European system lacks a strong federal power,
much like the United States before it had a constitution.
In fact, this landmark endorsement of Member state
anti-biotech heresy comes shortly after two key
member states (France and the Netherlands) voted not
to endorse the proposed EU Constitution.  In general,
the European Commission’s move toward greater
centralization of power appears to be losing ground on
all fronts, with no sign that this decentralizing trend will
reverse itself soon.

The silver lining in EU’s fractured approval process
could be the factual support the United States/Canada/
Argentina need for their challenge to the EU
moratorium at the World Trade Organization (WTO)
Appellate Body.  The EU can try to assert this claim is
“moot” (i.e., transcended by new facts) but its
moratorium was shifted, not lifted.  While an interim
WTO panel report was expected this week, the panel
hearing the EU moratorium case announced on July 28
that given the complex nature of the issues raised, a
ruling would not be issued until December 2005 at the
earliest.

In a related EU development, the relatively pro-biotech
Spanish government acted to impose a biotech-specific
“coexistence” regime and a national registry of biotech
crops that will document the location of their
production.  The planting distances are reportedly only
50 meters for all crops, including corn (the primary
biotech candidate for production in Spain).  While this
doubles the prior Spanish planting distance of
25 meters, it still falls well below the 660 feet that
proved so inadequate for keeping Starlink™ corn out
of U.S. food and exports.  The Spanish government
recommends that crops be timed to pollinate at
different times, which may help prevent problematic
pollen drift.  In general, U.S. industry experts report
that this stewardship plan appears to fall short of the
disastrously ineffective Starlink Stewardship program.

Anti-biotech activists have criticized the law as too
pro-biotech while also noting the inadequacy of
planting distances.

Spanish producers that use the same combine for
biotech and non-GMO corn need only harvest another
2,000 square meters of traditional corn and label it
“biotechnology corn” (then move on to the next field,
presumably free from traces of biotech crops grown in
the previous field).  Steam cleaning of the combine is
not required.  If the planned updating of the law
occurs, both seed companies and growers could soon
face fines of up to 300,000 Euros for non-compliance,
but these penalties would presumably be assessed
primarily for failing to follow the paperwork
requirements, and not for failing to meet a particular
tolerance.  The economic impacts of biotech
commingling, and the potential liability of growers, are
open issues that remain to be worked out.

The Biosafety Protocol  Deadlock on
Commodities Documentation

The parties to the Cartagena Protocol on Biosafety
held their second meeting of the parties (MOP 2) in
Montreal from May 30 to June 3, 2005, with the
primary objective being the resolution of a long-
standing division on the level of disclosure required for
traces of biotech crops (living modified organisms or
“LMOs” that commodities shipments “May Contain”
upon arrival in a party nation.  By way of background,
the parties adopted the text of the Biosafety Protocol
in January 2000 with the express understanding that
the parties would have two years after entry into force
(two years from Sept. 11, 2003, as it turned out) to
sort out what information must be disclosed (i.e.,
which genetic events “may” be contained) in a
shipment of commodities to member nations.

At Montreal’s MOP 2, the parties failed to establish
documentation requirements for commodities
shipments under Article 18.2(a), which they were
required to do by Sept. 11, 2005.  As result, the
parties delayed for another nine months (until MOP 3
arrives on March 13, 2005 in Curitiba, Brazil).  As a
result, while genetic events will not yet have to be listed
on an invoice or separate document under this binding
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international law, there could be an outcome in Brazil
that requires increased traceability for genetic events
contained in grain shipments.  Alert grain traders are
already lining up their supply lines for future trade,
hedging bets and keeping “identity preserved” options
open.

Within the coming year, there could also be a binding
provision on commodities documentation that is
enacted into law, which the parties (120 and rising) will
then implement to their own tastes.  For example,
Europe has its own traceability and labeling system for
biotech crop inputs, with various thresholds for “GM”
content (all very low – 0.9 percent, 0.5 percent and
0 percent) for levels of regulatory approval or lack
thereof.  Even the European “precautionary approach’
to biotech crops, however, does not mandate an listing
on a shipping document of every possible biotech
genetic event that a shipment of grain “may contain”
(the European importers check out the nations
exporting crops in advance and demand adequate
assurances of genetic purity for an entire region or
nation).

The Biosafety Protocol does not ban trade with non-
parties like the Basel Convention on Hazardous Waste
does.  However, until the nonparties negotiate bilateral
and multilateral deals, the grain shipping and
agricultural biotech industries are bracing for a potential
economic impact that could be quite disruptive to trade
flows.  The predicted impact is subject to varying
measurements, but generally involves billions of dollars
in trade disruption.

Concern over such disruption lies at the heart of
legislative moves that have occurred in recent years.
California’s AB 2622 – California Food and
Agricultural Code, section 71000 et seq. – and
Arkansas HB 2574 titled the “Arkansas Rice
Certification Act” both empower state-level agencies
to regulate all new varieties of rice.  Each law was a
reaction to proposals to market new biotech rice
varieties.  See, Pew Foundation Report Tending the
Fields, http://pewagbiotech.org/research/fields/
CA.pdf .  In addition, the three trade associations
involved in U.S. soybean production (the American
Soybean Association, United Soybean Board and

National Oilseed Processors Association) created and
implemented a voluntary industry stewardship
program.  This program segregates export flows of
soybeans from any soy varieties that may contain
genetic events and lack the overseas approval
necessary for export to nations that are parties to the
Biosafety Protocol.

Aarhus Convention on Public Participation
Goes Agro?

The Aarhus Convention on Access to Information,
Public Participation and Access to Justice
(Convention) is the world’s most far-reaching treaty on
environmental rights and now appears to be addressing
GMO issues.  The Convention seeks to promote
greater transparency and accountability among
government bodies by guaranteeing public rights of
access to environmental information, providing for
public involvement in environmental decision-making
and requiring the establishment of procedures enabling
the public to challenge environmental decisions.  It was
adopted in Aarhus, Denmark, in June 1998, and signed
by 39 European countries and the European
Community.  The Convention entered into force in
October 2001 and its parties now include most of the
countries of Central and Eastern Europe, the Caucasus
and Central Asia and three-quarters of the EU member
states.

Decision I/4 of the first Meeting of the Parties
(MOP 1) to the Convention ordered an exploration of
possible legally binding approaches for increased
public access to justice in the field of GMOs, as well
as public participation in decision-making relating to
deliberate release of GMOs in the environment.  See,
Convention on Access to Information, Public
Participation in Decision-Making and Access,
www.participate.org/convention/convention.htm.  Most
recently, MOP 2 was held from May 25-27, 2005 in
Almaty, Kazakhstan, adopting further decisions on
GMOs.  See, UNECE press release Governments
reach agreement on public participation.
www.unece.org/press/pr2005/05env_p06e.htm.

While the Convention has generally focused its
attentions on 20th century environmental issues (e.g.,
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nuclear power, climate change, etc.) the latest meetings
have moved into regulatory requirements for use of
agricultural biotechnology, and perhaps other
environmentally sensitive forms of agriculture.

Climate Change and Agriculture

Canada’s ratification of the Kyoto Protocol is driving
significant shifts in energy policy that could lead to
increased demand for bio-fuels (e.g., ethanol from
corn and cellulose, or biodiesel and biosolvents from
soybeans).  While the United States is not a party to
the Kyoto Protocol, trading partners are adopting
technologies that the U.S. market is also receptive to,
increasing pressure on the United States to modify its
energy policy to recognize 21st century economic
realities.

While the United States has clung to its refusal to ratify
the Kyoto Protocol, the decisions being taken by
lesser subdivisions of political power (e.g., California
and major city mayors) could also drive changes in the
U.S. market.  Along with skyrocketing energy prices,
these political moves could lead to policies close to
what the Kyoto climate change treaty might mandate.
Use of bio-fuels such as ethanol and soy-based
biodiesel are on the rise in the United States, and the
carbon-sequestering aspects of grain production are
being measured as a tool for demonstrating the
greening of agriculture.

AGRI-ENVIRONMENTAL CASE LAW
UPDATE:  HOT NEWS ON FIFRA

PREEMPTION AND BIOTECH CROPS

Thomas P. Redick

FIFRA Preemption Defense Denied by
U.S. Supreme Court

The Supreme Court’s decision in Bates v. Dow
Agrosciences, 125 S. Ct. 1788 (2005), overturned
13 years’ worth of pro-defendant decisions preempting
(dismissing) state law claims for failure to warn of
product risks.  This decision surprised pesticide
industry defense attorneys, who have been relying
upon “federal preemption” to gain dismissals of claims
brought against pesticides registered under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA),
7 U.S.C. § 136a.  The Court’s decision is available at
www.supremecourtus.gov/opinions/04slipopinion.html.

The Court’s 7-2 majority opinion rejected Dow’s well-
established defense of FIFRA preemption, after
13 years of mostly pro-defendant decisions following
Justice Stevens’ opinion in Cipollone v. Liggett
Group, Inc., 505 U.S. 504 (1992) (affirming federal
preemption of cigarette-related tort claims).  In Bates,
20 peanut farmers sue Dow for express warranty,
design defect, failure to warn, consumer fraud and
other state law claims.  The Bush administration sided
with Dow, favoring preemption (in direct contrast to
the Clinton administration’s position on preemption of
tort claims).

Prior to this decision, nearly all courts hearing such
claims would have found them preempted by FIFRA.
Holding that “Dow and the United States exaggerate
the disruptive effects of using [state-based] common-
law suits to enforce the prohibition against
misbranding,” however, the Supreme Court saw no
evidence that tort suits led to a “crazy-quilt” of FIFRA
standards or hardship for either pesticide
manufacturers or the Environmental Protection Agency
(EPA).

Activists opposed to preemption of tort claims under
FIFRA may consider this decision to be an answer to

Section of Environment, Energy,
and Resources
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their prayers.  See, e.g., Alliance for Healthy Homes
Web site, U.S. Supreme Court Says Pesticide
Makers Can be Sued for Damaging Property and
Endangering Consumers, www.afhh.org/res/res_
alert.htm (noting that the Court’s opinion reinforces that
a pesticide’s registration with EPA does not imply that
the pesticide is safe or is intended for use in all
situations).  While activist Web sites quickly declared
victory over pesticide manufacturers, there are
significant issues that remain to be resolved by the
lower courts on a case-by-case basis, since
manufacturers will continue to assert the preemption
defense to claims that are based on state-law warnings
that are not equivalent to federal labeling requirements.
Notably, prominent defense lawyers offer a different
perspective, asserting that the Bates decision may not
merit the “landmark status” activists have assigned to
the case.  See, e.g., Lawrence S. Ebner, Toxics Law
Reporter, FIFRA PREEMPTION AFTER BATES V. DOW

AGROSCIENCES, posted at www.mckennalong.com/
news-pressrelease-1338.html.  (Mr. Ebner was
counsel to pesticide industry trade associations filing
amicus briefs in Bates.)

Among other trenchant observations, Mr. Ebner
directs attorneys to the concept of “genuinely
equivalent” warnings, noting that:

Bates indicates that ‘[i]n undertaking a pre-
emption analysis at the pleadings stage of a case, a
court should bear in mind the concept of
equivalence.’ 125 S. Ct. 1804.  Further, ‘[i]f a
case proceeds to trial, the court’s jury instructions
must ensure that nominally equivalent labeling
requirements are genuinely equivalent.’ (Emphasis
on genuinely in original.)

In other words, a manufacturer should not be held
liable under a state labeling requirement subject to §
136v(b) unless the manufacturer is also liable for
misbranding as defined by FIFRA.  See also, Bates at
1805 (Thomas, J., concurring in the judgment in part
and dissenting in part) (stating that a “state-law cause
of action, even if not specific to labeling, nevertheless
imposes a labeling requirement ‘in addition to or
different from’ FIFRA’s when it attaches liability to
statements on the label that do not produce liability
under FIFRA”).

Biotech Crop Rulings

Hoffman v. Monsanto: Canadian Court Denies
Certification to Organic Grower Class Action

This action, Hoffman v. Monsanto, 2005 SKQB 225
(2005), was filed in Saskatchewan against Monsanto
and Bayer Crop Sciences (BCS) to enjoin the
marketing of Roundup Ready Wheat.  The lawsuit also
sought to adjudicate liability for price impacts to canola
based on “contamination” of Canadian farmers organic
and non-GMO canola, which allegedly could not be
exported to the European Union (EU) as the growers
intended.  Organic growers in Canada sued to recover
lost profits on non-GMO (genetically modified
organism) and organic canola sales.  The canola sold
by Monsanto and BCS was fully-approved in Canada
and posed no known health or environmental risks.

On May 11, 2005, the trial court denied class
certification under Saskatchewan’s Class Actions Act,
a decision that was promptly appealed by plaintiffs
http://204.83.249.88/judgments/2005/QB2005/
2005SKQB225.pdf.  Judge Smith held that the class
action was not appropriate for resolution, since the
claims of growers varied too much on their facts.
Moreover, the court held that only two claims could
have any legal basis under the facts – both of these
surviving claims were alleged under the Canadian
environmental protection statutes, the language of
which the court found particularly broad in scope.

In the course of denying class certification, the court
issued opinions on the potential validity of various
claims made for the economic loss triggered by sale of
unapproved-in-EU varieties with no stewardship to
safeguard export markets to the EU.  The 177-page
opinion cites other cases from Australia, England
(Rylands v. Fletcher) and the United States (In re
Starlink) to define the duty that a biotech seed supplier
might owe to organic growers.  The court ruled that
“pure economic loss” is not recoverable, holding that
the facts did not present a situation allowing a claim for
recovery of any of the economic loss associated with
lost export markets to the EU (i.e., the commingling
was not a “physical injury”) given the nationwide food-
feed approval status of the GMO canola –
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distinguishing Starlink™ corn, which lacked approval
for food commingling in the United States.  Hoffman,
2005 SKQB 225 at ¶ 80.

The court also rejected the idea that defendants
committed a “negligent undertaking” or substantially
contributed to a nuisance when they initiated identity
preservation to preserve canola exports to Japan, only
to drop that program when they received regulatory
approval in Japan (a major overseas market for
Canadian canola).  The EU market was still closed to
any Canadian canola that was commingled with an
unapproved-in-EU variety.

While the plaintiffs still have a statute-based claim that
the court may prove willing to entertain, it remains to
be seen how that action will play out.  In fact, the
plaintiffs may run into the same barrier that the
U.S. district court imposed in Monsanto v. Sample if
they cannot prove a “physical injury” from actual
commingling of the biotech canola with their export-
bound crops.

With two causes of actions surviving but no class
certified, this decision (if not overturned on appeal)
could lead to a flurry of individual filings if
Saskatchewan’s certified organic farmers are willing to
take Monsanto and BCS to court without a class
action.  In sum, the Hoffman case provides a
preliminary precedent that defines the outer
boundaries, in Canada, for growers potentially
recovering compensation for losing overseas markets
for their non-GMO crops due to genetic
contamination.  This is a case with potentially far-
reaching implications that could extend beyond its
borders, and influence court decisions in other nations.

Hawaii Court Order Requires Disclosure of
Field Trials to Plaintiffs (but not the General
Public, just yet)

In the last issue of this newsletter, the article
“Biopharming:  Its Recent Past and Foreseeable
Future”, Vice Chairs Alan Sachs and Tom Redick
reported on the decision in Center for Food Safety v.
Veneman, No. 03-CV-621 (D. Haw. filed Nov. 12,
2003) which issued a tentative ruling granting an order

compelling the U.S. Department of Agriculture
(USDA) to disclose the sites of field trials to plaintiffs
(Earthjustice and other citizens’ groups).  In February
2005, the District Court Judge David A. Ezra rendered
his final decision after hearing more from USDA and
industry, and ordered representatives of USDA to
hand over to Earthjustice attorneys the precise
locations of open-air field tests of plant-made
pharmaceutical (PMP) crops.  This is the first time the
federal government has been forced to disclose the
location of field tests of genetically engineered crops.
Judge Ezra rejected the government’s and the
Biotechnology Industry Organization’s claims that
potential espionage, vandalism and civil unrest that
could result from disclosure of field trials to the public.
After the court denied USDA and industry’s motion for
a stay of disclosure, USDA provided the information
regarding field trial locations to plaintiffs’ counsel.

The court has not yet ruled on the public disclosure
issue, however, and plaintiffs cannot reveal the
information to the general public.  In public meetings
since that time, however, USDA has provided the
quadrant of particular counties, narrowing the possible
locations considerably.  The disclosure should allow
plaintiffs to pursue their original objective seeking
environmental reviews that will determine “how close
these experiments are to conventional food crops” and
ecologically sensitive areas.  See, Government
Forced to Disclose Locations of Test Sites of
Biopharmaceutical Crops, http://biotech.dnsalias.net/
or/2005/02/3912.shtml.

CAFO Cases and Regulations

EPA CAFO Rule Limited in Part, Affirmed in
Part

In Waterkeeper Alliance v. EPA, 399 F.3d 486, 59
ERC 2089 (2d Cir. 2005) (discussed in more detail in
the article immediately following this case law
summary), the U.S. Court of Appeals for the Second
Circuit issued several significant rulings that interpret
and in some instances significantly limit EPA’s 2003
CAFO regulations.  For example, the court held that
the Clean Water Act only requires EPA and the states
to regulate actual discharges from CAFOs, and does
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not require government regulation of operations that do
not evidence such actual discharges.  On May 3, the
court denied a motion to reconsider its decision
invalidating requirements for certain livestock
operations to apply for a Clean Water Act permit
regardless of whether they have actual discharges
(Waterkeeper Alliance v. EPA, 2d Cir., No. 03-
4470, 5/3/05).

Industry association (e.g., National Pork Producers
Council, et al.) and environmental groups challenged
different aspects of EPA’s recently revised pollution
control regulations for Concentrated Animal Feeding
Operations (CAFOs) in Waterkeeper v. EPA.  These
new CAFO regulations would require various medium-
sized and all large CAFO operations to apply for a
Clean Water Act (NPDES) permit and develop a
nutrient management plan.  On the environmentalists’
side were the Natural Resources Defense Council,
Sierra Club, Waterkeeper Alliance and the American
Littoral Society (with various amicus briefs also filed).
The leading industry trade groups included the
American Farm Bureau Federation, the National
Chicken Council, the National Pork Producers Council
and the National Turkey Federation.

While this summary cannot capture all the runoff from
this decision, additional pro-industry highlights include:
(1) affirmation of EPA’s exemption for storm water
runoff from land application of manure if it complies
with a nutrient management plan; (2) approval of
EPA’s exclusion of groundwater-related requirements
from various effluent limitation guidelines.  

The environmental groups also won a few rounds, with
recognition of: (1) the public’s right to review and
comment on nutrient management plans as part of
NPDES permits (such disclosure could actually reduce
the number of suits filed just to get discovery of nutrient
management plans); (2) a requirement that EPA select
a Best Control Technology (BCT) standard for
reduction of pathogen emissions; (3) a requirement that
EPA hold public notice and comment on the 100-year,
24-hour storm event design standard for swine, poultry
and veal calves; (4) a requirement that EPA clarify its
grounds for failing to set water quality based limitation
standards for discharges (exclusive of agricultural
stormwater); and (5) the possibility that, if EPA will not

develop its own water quality-based effluent
limitations, states may create their own standards.

Animal Feeding Operation Air Agreement
Signup Period Extended

EPA extended the sign-up period for the Animal
Feeding Operation Air Compliance Agreement until
Aug. 12, 2005.  EPA granted the extension in response
to requests to provide interested operators adequate
time to complete the paperwork necessary to
participate in the agreement.  This agreement is part of
the agency’s ongoing effort to minimize air emissions
from certain animal feeding operations, also known as
AFOs, and to ensure that they comply with the Clean
Air Act and other laws.

Over 1,000 operators have signed agreements, from a
broad cross-section of the animal feeding operations
including swine, poultry (egg and meat) and dairy
operations.  In two years of hearings and public
comment review, EPA has listened to the concerns of
all of the major stakeholders on these issues, from
industry to state and local governments to citizen
groups.  Information about Animal Feeding Operation
Air Compliance Agreements is available in the Federal
Register or on EPA’s Web site at: www.epa.gov/
compliance/resources/agreements/caa/cafo-agr-
0501.html.

Sierra Club Asks EPA to Withdraw
Delegation of Florida’s NPDES Program

In Sierra Club et al. v. EPA, Case No. 04-CV401-
RH/WCS (N.D. Fla.), Sierra Club filed a lawsuit in the
U.S. District Court for the Northern District of Florida
on Oct. 4, 2004 asking for an order to force EPA to
withdraw Florida’s NPDES permitting authority under
the Clean Water Act (CWA).  The CWA authorizes
Florida and other states to issue permits for
stormwater and wastewater discharges to surface
waters.  Sierra Club and other groups also filed similar
petitions in 13 other states.

Sierra Club alleged that EPA violated its mandatory
duty to withdraw its delegation of the NPDES permit
function to Florida, since Florida did not administer the
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program in accordance with the CWA.  According to
Sierra Club: (1) no NPDES permits for CAFOs and
no changes Florida’s Water Quality Standards (WQS)
are authorized under the CWA; (2) Florida did not set
a WQS for dioxin or phosphorus;  (3) Florida
generally failed to require permits for various industrial
discharges while improperly authorizing other permits,
compliance schedules, and permit continuances;
(4) Florida limited public participation in administrative
and judicial review; and (5) Florida routinely fails to
enforce NPDES permits with fines against violators.  If
successful, this action would force EPA to take over
the issuance of all NPDES permits in Florida.

EPA opposed this move and the United States filed a
motion to dismiss asserting that it has no such
mandatory (non-discretionary) duty to hold a public
hearing on Florida’s NPDES program and has not
“unreasonably delayed” action on the plaintiff’s initial
petition.  Since the complaint properly lies within the
jurisdiction of the Eleventh Circuit Court of Appeals,
not the federal district court (NPDES) permits are
appealed direct to circuit courts), Sierra Club
voluntarily dismissed and re-filed in the Eleventh
Circuit.

If successful in Florida, this strategy could support
other cases pending around the Farm Belt.  For
example, in Indiana, Sierra Club’s efforts led a federal
district court to order Indiana’s Department of
Environmental Management (IDEM) to issue NPDES
permits for 550 CAFOs or face an order that EPA
initiate withdrawal of its approval of IDEM’s NPDES
permitting authority for CAFOs and other NPDES
permits.  This case settled with a substantial award of
attorneys’ fees, payable by IDEM and EPA.  See,
Save the Valley, Inc. v. Environmental Protection
Agency, www.insd.uscourts.gov/caseinfo.htm.

Oklahoma v. Tyson, et al.

After three months of negotiations, Oklahoma’s
frustrated attorney general sought to spur stalled
negotiations with a filing in the U.S. District Court for
the Northern District of Oklahoma on June 13, 2005
that seeks relief under CERCLA, nuisance, trespass
and various state and federal statutes for pollution

allegedly contributed by CAFOs to the Illinois River
watershed in Oklahoma.  See, Oklahoma Attorney
General Web site, AG Sues Poultry Industry for
Polluting Oklahoma Water, www.oag.state.ok.us/
(complaint posted online).  Defendants are Tyson
Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc.,
Cobb-Vantress, Inc., Aviagen, Inc., Cal-Maine Foods,
Inc., Cal-Maine Farms, Inc., Cargill, Inc., Cargill
Turkey Production, LLC, George’s, Inc., George’s
Farms, Inc., Peterson Farms, Inc., Simmons Foods,
Inc., and Willow Brook Foods, Inc.  The summons is
not being served, pending further mediation in this case
that may resolve the matter.  The poultry industry has
stated that poultry farmers have complied with
applicable laws, and that the court will rule in their
favor once the facts are placed before the court.

The proposed compliance plan included: (1) a joint
nutrient index tracking compliance with agricultural
standards for land-applied manure; (2) new “nutrient
management plans” for contract growers of poultry;
(3) new management alternatives for excess litter that
cannot be applied to land within legal limits; (4) an
interim transportation measure; (5) Supplemental
Environmental Projects; (6) funding for a conservation
easement-oriented non-profit corporation; and
(7) annual reporting to Oklahoma and Arkansas
authorities, along with other documentation
requirements.  See, Hipp Powerpoint Presentation,
www.farmfoundation.org/2004NPPEC/HippNPPEC
presentation2.ppt#256,1,Alternatives &
Consequences.

Wetlands Roundup

Federal Court of Claims Rejects Wetlands
“Taking” Claims

In a comprehensive opinion covering vast tracts of
soggy land, the U.S. Court of Federal Claims in
Norman v. United States, No. 95-667L (Fed. Cl.
Dec. 10, 2004), denied recovery to a real estate
developer in Reno, Nevada, who claimed a multi-
million dollar “taking” arising from federal wetlands
protections (CWA § 404).  The wetland at issue
involved 220 acres of the 2,280-acre “Double
Diamond” ranch.  In 1988, the U.S. Army Corps of
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Engineers’ (Corp’s) delineation of wetlands found only
28 acres under federal jurisdiction.  While the property
owners were satisfied with this initial designation, the
public outcry that ensued, along with the Corp’s new
delineation policy in 1989, led the Corps to revisit the
designation and led directly to the litigation that ensued.

In its redesignation, the Corps determined that
230 acres of the ranch were wetland.  The Normans
obtained a Clean Water Act § 404 permit in 1999 to
construct a multi-purpose development on the
property.  The permit allowed the Normans to fill some
61 acres of wetlands in exchange for restoring roughly
220 wetland acres, and the Normans balked at this
requirement.  They filed an action alleging a “taking” of
their property under Nollan v. California Coastal
Commission, 483 U.S. 825 (1987) (permit condition
that serves the same legitimate police-power purpose
as a refusal to issue the permit should not be found to
be a taking if the refusal to issue the permit would not
constitute a taking).  The Normans asked for
$34.2 million in compensation.

The court explained that regulatory taking of private
property falls within either (1) the per se or
“categorical” rules set forth in Lucas, or (2) the ad hoc
factors outlined in the Supreme Court’s seminal Penn
Central decision.  While the Normans claimed to have
been denied their right to exercise 100 percent of their
property rights following the 1999 Permit and the
Deed of Restrictions, the court held that precedent
required that they show “absolutely no economically
viable use of their property.”  Id. at 1017.  The court
noted that the Lucas decision endorsed this categorical
rule, finding “total deprivation of beneficial use is the
equivalent of a physical taking” where coastal property
was rendered valueless to the owners once a coastal-
zone construction ban was imposed two years after
Lucas had begun development of the beachfront
property.  Id. at 1009.

The court further found that the wetlands permit
requirements were not “unconstitutional” under Nollan,
since requiring the creation of new wetlands as
mitigation for filling in other wetlands “epitomizes the
connection that was lacking in Nollan.”  Id. at 32.  The
court stressed that requiring restoration or conservation

of other wetlands in exchange for filling in wetlands is a
regulatory requirement, not a physical taking.

The court’s extensive discussion of precedent is also
notable for its treatment of the “whole-parcel” issue.
The court declined the Normans’ invitation to consider
only the 220 wetland acres as the relevant parcel after
determining that the entire 2,280 acre development
represented one overall scheme.  The court then
rejected the Normans’ other two claims (the
“categorical” and Penn Central claims), because the
220 acres of greenbelt or open space actually created
some economic value, both aesthetic and practical (via
flood control).

Rapanos Rounds Up Post-SWANCC Cases

In U.S. v. Rapanos, 339 F.3d at 453 (6th Cir. 2004),
the Sixth Circuit took sides on the divisive question of
“What is a Wetland?” after the U.S. Supreme Court’s
cryptic decision in Solid Waste Agency of Northern
Cook County v. Army Corps of Engineers, 531
U.S. 159 (2001) (SWANCC).  The court in Rapanos
held that the Supreme Court only invalidated the
Migratory Bird Rule and did not invalidate the right of
the Corps to assert “adjacent waters” jurisdiction.  The
Rapanos court did practicing lawyers (and this author)
a favor by summarizing the authority in conflicting
circuits to date.  The Sixth Circuit now joins the
Fourth, Seventh and Ninth circuits in reading
SWANCC narrowly, limiting its scope to its facts as
merely invalidating the Migratory Bird Rule but not
overturning “adjacency” precedent for defining
wetlands that are adjacent to watercourses.  (See, e.g.,
Northern California River Watch v. City of
Healdsburg, No. C01-04686WHA, 2004 WL
201502, at *9 (N.D. Cal. Jan. 23, 2004); U.S. v.
Deaton, 332 F.3d 698 at 702 (4th Cir. 2003), cert.
denied, 124 S. Ct. 1874 (2004); U.S. v. Rueth Dev.
Co., 335 F.3d 598 at 604 (7th Cir. 2003), cert.
denied, 124 S. Ct. 835 (2003).

The SWANCC opinion held that the Corps had
exceeded its regulatory authority under the Clean
Water Act (CWA) in asserting jurisdiction over isolated
intrastate non-navigable wetlands.  The Court decided
that the Corps does not have jurisdiction over isolated
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wet areas such as vernal pools (recurring puddles in
rainy season) for purposes of the Migratory Bird Rule,
which extended non-navigable wetlands to include
those bodies of water that were not permanent, nor
tributaries nor adjacent to navigable waters.
The Fifth Circuit adopted the more limited reach of
navigable waters reading of SWANCC.   In re
Needham, 354 F.3d 340, 345-46 (5th Cir. 2003).
This is a limited interpretation of the CWA’s
jurisdiction, and an expansive reading of the SWANCC
decision.  Needham, 354 F.3d at 345-46.  The
Needham court disagreed that water exhibiting a
hydrological connection with “navigable water” should
be considered part of the “waters of the United
States,” instead finding that the water must be “truly
adjacent to navigable waters,” or at least have a
“significant measure of proximity” to navigable waters.
Id. at 345, 347, n. 12.  While FD & P Enterprises,
Inc. v. U.S. Army Corps of Engineers, 239 F. Supp.
2d 509, 516 (D.N.J. 2003) followed Needham, this
appears to remain a minority position among the
circuits and district courts addressing SWANCC.

Controversial Organic Rule Interpretation
Divides Industry

In Harvey v. Veneman, 396 F.3d 28 (1st Cir. 2005),
the First Circuit Court of Appeals found USDA’s
organic regulations inconsistent with the Organic Foods
Production Act of 1990 (OFPA).  The circuit court
agreed with Arthur Harvey, a Maine organic blueberry
farmer and USDA-accredited certifier inspector, and
invalidated several rule interpretations  which the
USDA adopted when it implemented the USDA’s
National Organic Regulation in October 2002.  On
remand on June 9, 2005, the U.S. District Court for
the District of Maine issued a declaratory judgment
that explains how the following USDA policies conflict
with the Organic Foods Production Act:

(1) Blanket Exemption  There is no blanket
exemption that lets certifying agents and their
clients determine the commercial unavailability
of nonorganic agricultural substances.  7 CFR
§ 205.606.  This means that a non-organically
produced agricultural product can be used
only when the product has been listed on the
“National List” after an accredited certifying

agent has determined that the organic form of
the agricultural product is not commercially
available.  7 CFR § 205.606.  Harvey had
argued that an individual certifier should not
make the availability decision without first
going through a notice and comment
rulemaking and having the product placed on
the National List, while USDA argued that the
specific language referred to by Harvey did not
create a blanket exemption at all.

(2) Newly Organic Dairy Herds  USDA’s final
organic rule allowed a dairy herd converting to
organic to be fed a diet of only 80 percent
organic feed for a period of 9 months, but the
court found OFPA clearly required all organic
dairy animals to receive organic feed for
12 months prior to the sale of milk or milk
products.  Since no lesser standard can be
applied that would invalidate the OFPA’s
special transition rule for newly converted
herds, the rule was struck down

(3) Use of Synthetics  USDA allowed synthetic
substances to be used in organic processed
foods, even on a limited basis.  The court
agreed with Harvey and rejected USDA’s
argument that § 6517 of the Act allowed the
listing of synthetics for use in the handling of
products labeled organic.  The OFPA clearly
bars synthetics in processed foods.

Following these rulings, USDA had a legal right to
challenge the ruling before it must adhere to that
interpretation.  In the July 1, 2005 issue of the Federal
Register (www.ams.usda.gov/nop/Newsroom/
07_05ACAHarveyJohannsNotice.pdf), USDA
Director Johanns informed the public that USDA is
complying with the district court’s order as follows:

Â On the “commercial unavailability of
nonorganic agricultural substances” issue (item
(1) above), USDA is adopting the court’s
interpretation and

Â On the dairy and synthetic substances issue
(items (2) and (3) above), USDA will issue
public notice in the Federal Register and an
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opportunity for the public to send comments to
USDA.  As a result, USDA must draft and
propose new regulations giving the organic
community an opportunity to submit comments
on issues like the phase-in period required.

Readers seeking a more detailed analysis of the ruling
should see Joshua Crain, Organic Program Final
Rule Challenged as Inconsistent with Organic
Foods Production Act, (Mar. 21, 2005),
www.nationalaglawcenter.org/assets/cases/harvey.html.

The author recognizes the significant research
assistance of Chair Daniel Krainin and
Vice Chairs Martha Noble and Alan Sachs that was
used in preparing these updates .

UPDATE ON CONFINED ANIMAL FEEDING
OPERATIONS AND FEDERAL
AIR EMISSION REGULATION

Martha Noble

The industrialization and concentration of
U.S. livestock and poultry production in closed
confinement buildings, accompanied by large-scale
waste lagoons, effluent spray operations and other
waste handling methods, has resulted in concentrated
and modified air emissions that have generated
litigation and regulation.  Rural neighbors in many states
have commenced nuisance lawsuits against confined
animal feeding operations citing noxious odors, flies,
excess dust and other adverse effects.

For example, in March 2004, a Des Moines Register
article noted that there were at least 14 private lawsuits
pending in Iowa against large-scale hog confinement
operations, a record number for the state.  See,
Jennifer Dukes Lee, Hog Odor Battles Head to
Court, Des Moines Register (Mar. 21, 2004).  See
also, Jim Downing, Farmers Put Up Stink Over
Stench: Neighbors Sue, Saying Dairy Manure Is
Fouling Air and Water, Seattle Times (July 7, 2004)
at p. A1.   In addition, many confined animal feeding
operations (CAFOs) have taken on features that are
hard to distinguish from industrial operations subject to
federal and state air pollution regulations.  Over time,
air quality monitoring has demonstrated that ammonia,
nitrous oxide, hydrogen sulfide, particulate matter,
volatile organic compounds and other pollutants
regulated under air pollution statutes could be found in
air emissions from CAFOs.

The case law, regulatory policy and legislation
regarding CAFO air emissions is a rapidly evolving,
multi-layered set of legal issues.  This update will
briefly review three aspects of the regulation of CAFO
air emissions issue: (1) lawsuits against CAFOs
pursuant to the Clean Air Act, the Comprehensive
Environmental Response, Compensation and Liability
Act (CERCLA), and the Emergency Planning and
Community Right-to-Know Act (EPCRA); (2) the
Environmental Protection Agency’s (EPA’s) regulatory
response to these lawsuits of providing a blanket
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consent agreement for air emissions for the entire
CAFO sector nationwide; and (3) congressional
proposals to exempt CAFOs from compliance with
these federal statutes.

In 1999, EPA’s Office of Enforcement and Compliance
Assurance brought actions against large hog
confinement operations under the reporting
requirements of CERCLA Section 103.  The agency
had determined that the hog CAFOs emitted ammonia
and hydrogen sulfide, which are both hazardous
substances under CERCLA, in amounts that exceeded
the reportable quantities of 100 pounds per day.
Under pressure from the livestock industry, some
members of Congress, and the U.S. Department of
Agriculture, EPA backed off the CERCLA
enforcement.  Environmental organizations, however,
have not backed off enforcement of CERCLA and
EPCRA and have used the citizen suit provisions of
these statutes to sue large-scale CAFO operations for
failure to meet hazardous substance reporting
requirements.

In Sierra Club v. Tyson Foods, Inc., 299 F. Supp. 2d
693 (W.D. Ky. 2003) (denial, in part, of motion and
cross motion for summary judgment), the Sierra Club
and named plaintiffs who were Sierra Club members
brought a lawsuit under the citizen suit provisions of
CERCLA and EPCRA against defendants Tyson
Foods Inc., Tyson Chicken, Inc., Tyson Children
Partnership, and growers who had chicken production
contracts with Tyson Chicken, Inc.

Plaintiffs alleged that the defendants were liable under
CERCLA and EPCRA for not reporting ammonia
emissions from their chicken production CAFOs in
Kentucky.  Ruling on a defense motion for summary
judgment, the court found that the plaintiffs’ interests in
receiving information about the release of ammonia
from the CAFOs, as required by CERCLA and
EPCRA, was sufficient to support standing (EPA’s
decision not to enforce CERCLA and EPCRA
reporting requirements against animal production
facilities did not preclude citizen suits).  The court
found no explicit statutory exemption under CERCLA
and EPCRA for animal production facilities and held
that the term “facility” in the reporting requirements for

CERCLA and EPCRA includes a combination of all
the sources of reportable emissions on a contiguous
site, including confinement buildings and waste handling
facilities.  Only airborne emissions from the
confinement building, not emissions from chicken
manure stored on the site and applied to farm fields as
part of routine agricultural operations, were held to be
reportable.

In addition, the court found that under its production
contracts with the chicken growers, the contracting
party Tyson Chicken had sufficient control of the
contract operations to be a “person in charge” of the
facility legally responsible for the CERCLA reporting
requirement or an “owner or operator” of the facility
legally responsible for the reporting requirement under
EPCRA.

In a subsequent case, Sierra Club v. Seaboard
Farms Inc., 387 F.3d 1167 (10th Cir. 2004), the
Tenth Circuit considered the scope of the term
“facility” in applying the CERCLA Section 103
reporting requirements.  The case involved a Seaboard
Farms, Inc. hog operation in western Oklahoma
consisting of two contiguous sites, each with eight hog
confinement buildings, which shared a common waste
management system for 25,000 hogs.  To avoid the
CERCLA Section 103 reporting requirements for
ammonia emissions, Seaboard obtained a summary
judgment ruling that air emissions from each waste pit
and confinement building had to be counted separately,
not aggregated.

The appellate court, however, found Seaboard’s
arguments unconvincing and found that the entire
Seaboard operation covering both sites should be
counted as a single facility for purposes of reporting
ammonia emissions under CERCLA Section 103.  In
its ruling, the Tenth Circuit followed the reasoning of
the Kentucky court in Sierra Club v. Tyson Foods,
Inc.  Note also that court determined that the plain
language of the CERCLA statutory definition of
“facility” is unambiguous and unequivocal.  Under the
Chevron doctrine of statutory interpretation, this ruling
essentially precludes EPA from using regulatory
changes to provide a different interpretation of the term
“facility” (See, Agricultural Management Committee
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Newsletter, January 2005, on the Web at ww.abanet.
org/environ/committees/agricult/newsletter/jan05/
agmgmt0105.pdf).

In Idaho, the Desert Rose Dairy reported its air
emissions in 2004 after being notified by the Idaho
Conservation League (League) that the League
intended to bring a CERCLA citizen suit against the
dairy for failure to comply with CERCLA and EPCRA
reporting requirements.  The dairy had more than
8,000 cows on its operation and it reported more than
435 pounds of ammonia emissions per day from two
of the largest sources on the site, a waste storage pond
and a heifer holding area, as well as hydrogen sulfide
emissions of 13 pounds per day, making the dairy one
of the state’s largest toxic air polluters.  In October
2004, the League issued a 60-day notice of intent to
sue the Desert Rose Dairy for failure to obtain a
permit-to-construct as an operating permit under
Idaho’s State Implementation Plan for the Clean Air
Act (CAA), claiming that the dairy’s CERCLA report
(over 130 tons per year) exceeded the 100 tons per
year emission level triggering a  CAA permit to
construct.  See Idaho Conservation League Targets Air
Polluter (Oct. 26, 2004)(press release posted at
www.wildidaho.org/media.php?id=12).

The League also filed suit against another other Idaho
mega-dairies.  As a result of this litigation, the League
and the Independent Dairy Environmental Action
League asked the state Department of Environmental
Quality (DEQ) to initiate a negotiated rulemaking to
consider regulation of dairies, based on adoption of
threshold numbers of dairy cows.  In this rulemaking
DEQ intends to propose that dairies above the
threshold numbers of cows be subject to industry best
management practices that may be incorporated in a
permit by rule, general permit, or some other
mechanism.  See Idaho Admin. Bull., Vol. 05 (Apr. 6,
2005), Department of Environmental Quality 58.01.01
- Rules for the Control of Air Pollution in Idaho,
Docket No. 58-0101-0502, Notice of Intent to
Promulgate Rules Negotiated Rulemaking (see
www2.state.id.us/adm/adminrules/bulletin/bul/
05apr.pdf).

In response to the litigation under the federal statutes,
the CAFO industry including many vertical integrators,

processing and packing companies that enter into
CAFO production contracts with growers, went to
EPA with a proposal to fashion a Safe Harbor Consent
Agreement that would defer EPA enforcement of the
Clean Air Act, CERCLA and EPCRA against CAFOs
in return for the CAFO industry agreeing to a modest
air emissions monitoring program.  On Jan. 31, 2005,
EPA issued notice of the completion of the “safe
harbor” Air Compliance Agreement.  70 Fed. Reg. at
pp. 4958-4977 (Jan. 31, 2005).  The Consent
Agreement, air monitoring protocols for the egg,
broiler chicken, turkey, dairy and swine industries, and
other information are posted on the Web at www.epa.
gov/compliance/resources/agreements/caa/cafo-agr-
0501.html.

The Consent Agreement is intended to resolve civil
liability for potential violations of the CAA, CERCLA,
and EPCRA by CAFOs by using emissions-estimating
methodologies for specific pollutants based on data
from a nationwide emissions monitoring program
described in the agreement.  The specific pollutants
covered by the agreement include hydrogen sulfide,
particulate matter, volatile organic compounds and
nitrogen oxides regulated under the CAA and ammonia
and hydrogen sulfide regulated under CERCLA and
EPCRA.  Under the agreement, the CAFO agrees not
to challenge study protocols and emissions data from
the emissions monitoring program.  EPA agrees not to
sue for specified past civil violations of the CAA,
CERCLA and EPCRA at CAFOs covered by the
agreement.  The covenant not to sue lasts until the EPA
publishes the emissions-estimating methodologies and a
“cure” period for the CAFOs to apply the
methodologies has expired.

The EPA Consent Agreement is under challenge.  On
May 27, the Environmental Integrity Project, Sierra
Club, Iowa Citizens for Community Improvement and
the Association of Irritated Residents filed a petition in
the federal D.C. Circuit Court of Appeals challenging
the EPA Consent Agreement based on the sweeping
nature of the purported liability shield, the scientific
flaws in the monitoring program and the lack of public
participation in developing the Agreement, among other
concerns.  See, Petition at www.environmental
integrity.org/.  In addition, individual hog farmers and
the Campaign for Family Farms, including Iowa
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Citizens for Community Improvement, Land
Stewardship Project, Missouri Rural Crisis Center,
Illinois Stewardship Alliance, and Citizens Action
Coalition of Indiana on behalf of their pork checkoff-
paying farmers, have filed a petition with USDA to
prevent the National Pork Producers Council from
using $6 million in checkoff funds to pay for Consent
Agreement research.

Apparently, many CAFO operators will not sign the
Consent Agreement. EPA extended the deadline to
enter into the agreement three times, finally closing the
opportunity on Aug. 12, 2005, with about 2,200
entities signing Consent Agreements covering 3,000 to
4,000 CAFOs in at least 37 states.  EPA will now
have to determine if enough CAFOs from each sector
have signed on to proceed with the air monitoring
studies.  Given EPA’s goal of 400 to 500 CAFOs per
species, some CAFO sectors may not be covered by
the agreement.  Uncertainties about the legal liability
shield provided by the Consent Agreement may limit
participation, since EPA has announced that it will
continue to prosecute cases presenting an imminent
and substantial endangerment to human health.  As a
result, the agreement’s covenant not to sue applies only
to past violations and will terminate after a short period
following the monitoring program.  Moreover, the
covenant not to sue covers only violations related to
emissions from agricultural livestock and agricultural
livestock waste.  The agreement will not cover
(1) generators or other internal combustion engines;
(2) waste-to-energy systems; (3) land application of
animal waste; or (4) new construction or modification
of existing AFOs; and that covenant not to sue will be
nullified if AFOs fail to comply with state nuisance final
orders relating to air emissions.

The Consent Agreement does not extend to
enforcement actions under state law, such as a new
California operating permit for large CAFOs, which is
in addition to federal CAA New Source Review and
Title V permits.  See, 2003 Cal. Legis. Service ch. 479
(S.B. 700).  In addition, it is not clear that the federal
courts will consider the Consent Agreement to be a bar
to citizen suits brought under the CAA, CERCLA and
EPCRA.  Finally, as noted by many of those who
commented on the CAFO Air Compliance Agreement,
this wholesale attempt by EPA to avoid civil

enforcement of three federal environmental statutes for
the entire CAFO sector through the use of a
standardized Consent Decree may not be within the
agency’s statutory authority or may, pursuant to the
federal Administrative Procedures Act, require revision
of the regulations implementing the statutes.

Members of Congress have also entered the fray over
CAFO air emissions.  During Conference Committee
negotiations on the Consolidated Appropriations Act of
2005, held in November 2004, Idaho Sen. Larry
Craig attempted unsuccessfully to include a rider to the
act which would have amended CERCLA Section
103(e) to exempt from the reporting requirements “. . .
manure (as defined in section 205.2 of title 7 Code of
Federal Regulations, as of Nov. 12, 2004) or related
digestive emissions generated through routine
agricultural operations.’’

The only provision enacted to date is the Conference
Report for FY2006 EPA appropriations that provides
for retention of language included in both the Senate
and House Committee Reports for the bill, added at
the request of the confined livestock and poultry
industry.  The provision, supporting the EPA Consent
Agreement approach, states that  “ . . . unclear
regulations, conflicting court decisions, and inadequate
scientific information are creating confusion about the
extent to which reporting requirements in the
Comprehensive Environmental Response,
Compensation, and Liability Act (Superfund) and the
Emergency Planning and Community Right-to-Know
Act (EPCRA) cover emissions from poultry, dairy, or
livestock operations.  Producers want to meet their
environmental obligations but need clarification from
the EPA the applicability of these laws to their
operations.  The Committee directs the agency to
resolve this issue expeditiously.”  See, House Report
No. 109-88 (2005).

A House proposal reportedly drafted by Rep. Charles
Taylor (R-NC), appears to go further than previous
legislative attempt by Sen. Craig to exempt CAFOs
from requirements to report emissions under Superfund
law.  The House proposal indicates suggests the
industry would not be responsible for cleanups or
natural resource damages under CERCLA.


