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   INTRODUCTION AND CONCLUSIONS 
 
 There is growing awareness of the potential value of ADR in resolving environmental and 
land use disputes associated with infrastructure construction and development generally. In these 
situations, the developer’s construction timetable, and possibly even the overall project, can be 
undermined by regulatory delays in issuing necessary permits and land use approvals. Potential 
disputes can arise primarily in one of two ways: 
 

1.Development or roads or pipelines related to the development may impact an 
environmentally sensitive area, such as a wetland or wildlife area; 
 
2.Development is proposed on a Brownfield site, and the developer intends to 
manage contaminated soils by capping and institutional controls.    

 
 In the first scenario, State agency permits pertaining to storm water, and wetland encroachment, can 
be delayed or compromised by recalcitrant agency staff and/or local citizen opposition.  In the second 
scenario, the developer may very well have a remedial plan that satisfies the state agency.  However, 
local planning commissions and township supervisors can derail development plans by attempting to 
impose unreasonable requirements for water supply or sewer lines, open space, or environmental 
protection measures that exceed those required by the State.   

 
 Because these issues arise in a construction context, where time is of the essence, statutory 
rights to appeal permit issuances or land use approvals may not be an attractive option for resolving 
conflicts with state and local authorities.  Therefore, counsel are increasingly advising clients to 
consider “environmental dispute resolution” (EDR) options in lieu of adversary proceedings.  

 



The challenge associated with this path is that state environmental agencies have 
differing approaches and levels of comfort with EDR procedures.  Local land use authorities, 
on the other hand, may be unfamiliar with and resist EDR altogether. Successful EDR will 
require customizing the process so that all stakeholders are comfortable agreeing to 
participate and have reasonable expectations of a win/win outcome. Specifications 
concerning selection of mediatior as well as mediation style and procedure are best spelled 
out in a written memorandum between the parties.   
 
 IDENTIFYING OPTIMAL EDR FORMAT  FOR THE PROJECT 
 
 The first thing to understand about EDR is that it may take many different forms, yet 
there is no uniform system of classification or rules for procedure.i  EDR literally means 
different things to different people.  In order to convene a successful EDR process, it is 
therefore important to identify the specific EDR approach that benefits your client and to 
match this approach, to the extent possible, to the specific approaches (if any) that the 
governmental authority is authorized to undertake and likely to be comfortable with.  General 
questions to consider in formulating an EDR approach would include: 
 
 -To what extent does the client want to retain control over the process and outcome 
versus allowing the third-party neutral to control process or outcome? 
 -To what extent does the client want to keep the proceedings private? 
 -Are adversarial methodologies preferred over collaborative approaches, or is a 
mixture of the two advantageous? 
 -What will be the specific ground rules and who will make them? ii 
 
 
Identifying the Appropriate EDR Model  

 
 Mediation 

 
 There are two broad models of mediation available to developers in the situations we 
are discussing here.  In the evaluative model, the mediator takes an active role in shaping the 
resolution of the controversy.  An evaluative mediator may suggest a specific outcome to the 
parties or articulate what is believed to be the likely outcome if adversarial proceedings are 
undertaken.     
 
 The other model of mediation is “non-evaluative” or “facilitative” mediation.  This 
approach requires the mediator to assist the parties in resolving the dispute without injecting 
his own opinion.  
 
 As experience with environmental mediation broadens, a number of variations  have 
emerged, characterized by more or less reliance on open dialogue with all parties versus 
shuttle diplomacy, and more or less willingness of the mediator to articulate specific solutions 
for the parties, versus insisting that the parties articulate the actual solution. Each approach is 
suitable for different kinds of controversies and different kinds of mediators and parties, yet 
all are considered to be “mediation”.  It is therefore important to be prepared to be very 
specific in formulating mediation specifications and articulating them to the agency 
stakeholders, so that both sides truly understand how the mediation will be conducted.   
 
 A useful concept for characterizing mediators as well as styles of mediation was 
developed by University of Missouri Professor Leonard Riskin.  Professor Riskin points out 
that mediation style can significantly impact the outcome of the mediation, yet it is highly 



variable among mediators in the community.  He views all mediation as falling somewhere 
on a “facilitative-evaluative” continuum, overlain by a continuum of problem definition style 
ranging from “narrow” to “broad”.  By combining the continuums into a matrix, it becomes 
possible to at least roughly characterize four models of mediator orientation:  
Evaluative/Narrow, Evaluative/Broad, Facilitative /Narrow and Facilitative/Broad.iii    
 
 By adding the “narrow” and “broad” dichotomy, the matrix can reflect the extent to 
which a technique or individual mediator will focus on resolution of specific (narrow) issues 
versus overall dynamics and relations of the parties (broad).  One of the more effective 
versions of the Facilitative/Broad model is often referred to as “interest based” mediation, so 
called because it forces parties to step back from their stated positions in negotiations and to 
consider other ways of satisfying true interests and priorities.   
Such an approach can be effective where, for example, a three-way conflict has arisen 
between an agency, the non-governmental organization and the developer.  Conversely, a 
narrow approach would better cover a dispute over a short list of specific technical concerns.   
 
Facilitation: 
 

It is important to distinguish between Facilitative mediation and Facilitation.  The 
latter encompasses a broad range of activities aimed at helping parties communicate without 
getting directly involved in the dispute.  A facilitator may bring parties together for a 
meeting, act as moderator for a meeting, promote additional meetings, or any or all of the 
above.  The goal of facilitation can be anything from just getting the parties in a room 
together, to establishing a specific list of stakeholder interests and likely disputed issues that 
need to be addressed.  Facilitation is especially critical in multi-stakeholder disputes, but is 
also extremely useful in any dispute resolution process, as a way to get the parties more 
comfortable talking to each other and to stipulate areas of agreement and dispute.   
 

Entry Point for EDR Process  
 

A threshold question to consider is at what point in the process will invocation of 
EDR be most effective.  One approach is to work through the conventional agency decision-
making process in the hopes of obtaining necessary approvals, and to consider mediation only 
after a permit or approval is denied.  A client that believes it is legally entitled to the permit 
or approval without substantial compromises, and does not want to be put in a position of 
compromise unless absolutely necessary, might prefer this approach. Such a client may also 
feel that success depends on sensitive negotiations with high level managers, and that such 
discussions would be compromised by a wide open collaborative process.  Developers often 
express such feelings, especially if it is their first time in an environmental quagmire.   

 
The biggest risk of this approach, however, is that waiting for a denial will result in 

missing the opportunity to mediate altogether. Mediation is often discretionary with the state 
agency, and they, and/or the local agency may simply not be willing to mediate after issuing a 
denial.   

 
 An approach at the other end of the spectrum is to begin by identifying all 
governmental and non-governmental stakeholders up front and engaging these parties in a 
dialog to identify issues and concerns, with the help of a neutral facilitator.  An important 
benefit of convening facilitation early in the process is, that if disputed issues are identified,  
the parties can transition into negotiations with a mediation option, or go straight into 
mediation. This approach can be very effective in avoiding the chaos of multi-stakeholder 
disagreement and in focusing the parties on specific issues of concern.  



 
Notwithstanding the advantages of early facilitation, some clients are not comfortable 

with an open dialogue at the outset of a project and prefer to have private meetings until the 
project details are more solidified.  This may be particularly true if the client has political 
connections and/or an opportunity for private high-level manager negotiations. Nevertheless 
one needs to be cautious about “ex-parte” understandings with individual stakeholders, 
because exclusion of a key stakeholder can backfire. iv    
 
 An approach in between the two described above, is to commence conventional 
negotiations and to seek the opportunity for mediation when and if specific disputes arise, but 
before formal agency action has occurred.    
 
  
 
WHAT TO EXPECT FROM STATE AND LOCAL AGENCIES 
 
Local Land Use Approvals 
 
At the local level, land use approvals for development plans and associated infrastructure can 

bottleneck at many different steps in the process.  Depending on the agency structure, one may need 
to satisfy a township engineer, a township planner, a planning commission, an environmental citizens 
committee and a township manager before eventually going before a board of supervisors or 
commissioners for a public vote.  Each of these “sub-stakeholders” may view themselves as non-
decision makers having the duty to give their professional opinion to the Board, without 
“compromising up front”.  In contrast, the Board members will likely view themselves as objective 
decision makers who cannot “compromise” legal requirements or public welfare concerns.   

 
  In such an environment, a formal mediation may be very difficult to convene.  What is truly 

needed in this situation is facilitation in the form of collaborative outreach to local review staff early 
in the process, and the assistance of a third-party neutral facilitator that will assure a calm and 
constructive dialogue on key issues.  Subsequently, the facilitator can attempt to foster a similar 
dialogue with individual citizens and neighbor groups in an attempt to address concerns as early in 
the process as possible.  If citizen concerns are met and review staff are giving favorable 
recommendations, the chances of formal Board approval will be significantly enhanced.   

 
 
Notwithstanding the above, there may be situations where conceptual disputes exist, such that 

local authorities oppose a project generally.  In such cases, getting local representatives beyond 
facilitation and into mediation may be extremely useful or even critical.  An effective strategy to 
consider in such instances is inviting local authorities to mediate along with state agency 
stakeholders, in a process that is set up and sponsored by the state agencies.  Such an approach can, 
among other things, ameliorate local resistance that is derived from feeling “excluded” from 
regulatory decision-making on a project.v  
 

 
 
State Agency Approvals and Permits 

 
   

In contrast to local land use approvals, state agency permits and remedial approvals are more 
likely to be amenable to both facilitation and mediation.  However, the willingness to undertake these 



processes, the sophistication of the agency in implementing these processes and the legal authority to 
participate varies from state to state.  

 
Mediation: 

  
In many states, there is no formal EDR program. Some of these states describe EDR as an 

informal program.  Others may be trying a “pilot program”.vi  In either case, most agency staff are 
likely to be inexperienced with utilizing EDR resources.  They may also be skeptical of the 
concept.vii, and may be reluctant to agree to mediate without firm agency guidelines and a track 
record in mediation.  

 
A number of states have developed formal dispute resolution programs and procedures.  In 

some states, environmental agencies have their own internal programs. A partial list of examples of 
such programs would include: Pennsylvania,viii New Jersey,ix New Yorkx, Texasxi, Florida,xii and 
Kentucky.xiii    In other states, the environmental agency may rely upon a statewide program available 
to all agencies, such as exists in Massachusettsxiv.  The need to resort to statewide dispute resolution 
resources does not necessarily reduce the opportunity for or quality of mediation opportunities with 
the environmental agency. Massachusetts has an extremely active environmental mediation program 
that includes a dedicated environmental mediator panel, and has reported successful results in a high 
percentage of cases.xv   

 
Procedures and dynamics may vary considerably among the different state agency dispute 

resolution programs. In some states there are regulations setting forth the opportunity to mediate and 
basic mediation procedures.xvi  In other states there may only be a sketchy policy statement or fact 
sheet. xvii  In either case, one should assume that the details of the mediation procedure will not be 
adequately spelled out in advance, and will need to be established by the parties.  Notwithstanding the 
above, it is fair to say that most state agency mediation programs tend to be  oriented toward the 
facilitative model versus an evaluative model, and contain statements to the effect that  the mediator 
does not “make decisions” for the parties.   

 
 One of the key criteria to consider is who will be the mediator if EDR is initiated.     More 

likely than not, in most instances, the mediator will be an individual on staff with the environmental 
agency office running the EDR program or with the statewide ADR office.  In some states, New York 
for example, you can choose a mediator from among the ALJs or other “experts” within the NY DEC 
Office of Hearing &Mediation Services.xviii  In other states, such as Indiana, the choice may be 
broader and include mediators from other agenciesxix.  At the other end of the spectrum, a state like 
New Jersey, may only provide one individual to play the role of mediatorxx.  In states such as these, it 
is unlikely that the state agency will agree to mediate a dispute with a private neutral. 

 
In some states, such as Texas, the EDR program provides a choice between agency mediators 

or a private neutral.xxi  This can be a definite advantage if the neutrality of the government mediator is 
an issue for your client. The tradeoff, however, is that the parties must pay for the mediator rather 
than receiving the services for free. It will also, of course, be necessary to convince the agency 
decision maker, with who you are having the dispute, to agree to an outside mediator.   

 
 In Pennsylvania, the DEP has a short list of private mediators under contract but will 

generally use them only for special cases where a non-agency neutral is deemed by the Department to 
be necessary.  

 
Facilitation:        

 



Another criterion that may vary among different state agencies is the availability as well as 
the quality of the opportunity for facilitation in advance or in lieu of mediation.   
In many states, facilitation is given equal billing to mediation and is clearly encouraged as part of the 
communication/dispute resolution process. Nevertheless, one needs to consider that “facilitation” 
defines a broad range of dispute resolution activities and the generic term may mean fundamentally 
different things to different agencies and to different individuals within an agency. Consider the 
following definition from the Massachusetts Office of Dispute Resolution: 
 

Facilitation refers to a process that involves elements of mediation, and is 
designed to assist small and large groups.  A facilitator can assist groups 
to resolve their differences and reach agreement where diverse interests 
or opinions exist.  A facilitator is an impartial person who assists with 
structuring and managing a meeting, group of meetings, workshop or 
conference-sometimes in conjunction with assisting groups to reach 
agreement and sometimes strictly to facilitate a particular meeting or 
group of meetings.  A facilitator can help the parties establish ground 
rules, design and follow an agenda, set up the room and make other 
arrangements.  All of these issues relate to creating a process and 
structure that will enhance the ability of the participants to communicate 
in an efficient, effective and productive manner.xxii 

 
This definition suggests a broad and flexible view of facilitation that would include both 
governmental and non-governmental stakeholders.    
 
Compare however, the description of facilitation in the NJDEP program:  
 

…An informal meeting between the individual or organization and the 
DEP program, usually before the matter is contested, to ascertain if the 
parties can mutually resolve whatever differences separate them. xxiii 

 
In New Jersey, DEP sponsored facilitation arguably resembles what might be 

considered elsewhere to be an informal settlement conference.  The New Jersey Office of 
Dispute Resolution is not set up to sponsor the kind of multi-stakeholder collaborative 
proceeding that might be possible in states like Massachusetts or Texas.xxiv   
 
  It is therefore important for the private party to consider the specific form of facilitation 
desired, convince the agency decision maker of its desirability, and to articulate the specifications to 
the agency EDR office. Compare, for example: Requesting a facilitator to chair a meeting called by 
the state agency for the purpose of taking public comment on whether to grant a permit; and 
requesting a facilitator for a meeting between the permit writer, developer, and a citizens group 
representative to identify key issues. Facilitating a public comment meeting is a familiar role for 
many state agencies, while becoming one of the parties being “facilitated” may not be as familiar.  

  
    Another factor to consider is who the facilitator will be.  In states that lump mediation and 

facilitation together as part of a collaborative decision making program, a facilitator may very well be 
a trained mediator.   In other states you may be assigned a person that is ostensibly “skilled in inter-
personal communication and participatory group techniques” but is not necessarily a “trained and 
experienced mediator”.xxv  Assessment of the adequacy of the facilitator should include consideration 
of whether the facilitation effort is likely to evolve into something closer to mediation.     
 

The variations in approach to facilitation underscore that there is no rigorous system for 
classifying approaches to facilitation, any more than there is for mediation. It is therefore critical to 



articulate proposed specifications in a memorandum of understanding.  Failure to do so risks further 
misunderstanding and conflict between parties already in dispute.        
 

    
 

NOTES 
 
 
1.  Leonard Riskin, “Understanding Mediators’ Orientations, Strategies, and Techniques:  A Grid for 
the Perplexed”, 1 Harv. Negot. Law Rev. 7 (Spring 1996) (Riskin article).  
 
2.  See, Ann MacNaughton & Jay Martin, “Environmental Conflict Management and Dispute 
Resolution, in A.MACNAUGHTON AND J.MARTIN, eds., ENVIRONMENTAL DISPUTE 
RESOLUTION, (ABA 2002). 
 
3. See Riskin Article, supra at note 1.  
 
4. See, Peter Bowman, “Effective Settlement Strategies for Public Disputes”, in 
 A. MACNAUGHTON AND J.MARTIN, eds., ENVIRONMENTAL DISPUTE RESOLUTION,                     
(American Bar Association 2002).  Bowman describes the failure of mediation efforts in negotiations 
over construction of a copper smelter by Mitsubishi Metals Corp.  Failure is blamed in part, on 
agreements that were reached in private meetings that did not include two key citizen group 
stakeholders.   
 
5.     See e.g., “The Use of Alternative Dispute Resolution in DEC”, NYDEC Office of Hearings and 
Mediation Services (1977), available at >http://www.dec.state.ny.us/website/ohms/dec-adr.htm.  
 
6.  Rosemary O’Leary, Tracy Yandle & Tamilyn Moore, “The State of the States in Environmental 
Dispute Resolution”, 14:2 Ohio St. Journal on Dispute. Resolution 515 ( 1999).   

 
7.. See, e.g., NJDEP web page, >http://www.nj.gov/dep/adr.  According to the NJDEP, it took agency 
personnel, including lawyers, some time to get over initial skepticism of the new mediation program 
initiated in 2002.   
 
 
8 .See PA Department of Environmental Protection Fact Sheet:  “DEP’s Alternative Dispute 
Resolution (ADR) Services”, <http://www.dep.state.pa.us/dep/fac_med/fs2062.htm.  

 
9. See NJDEP  web page, at <http://www.nj.gov/dep/adr  
 
10. See NYDEC Website, >http://www.dec.state.ny.us/website/ohms/dec-adr.htm  
 
11. See Texas Natural Resource Conservation Commission website, “Alternative Dispute Resolution 
for Disputed Environmental Permit Applications”, >http://www.tnrcc.starte.tx.us/comm./adr/adr.html. 
 
12.See Rule 28-106.401-405, F.A.C. 
 
13. See “Guide to Agency Formal Administrative Hearing, 
http://www.environment.ky.gov/nrepc/hearings/guide.htm; 400 KAR 1:090, Section 7 
 
14. See Massachusetts Office of Dispute Resolution web page at 
<http://www.state.ma.us/modr/adrservices.asp.  Where there is an adjudicatory proceeding pending, 

http://www.environment.ky.gov/nrepc/hearings/guide.htm


one of the ALJ’s assigned to the matter by the Office of Administrative Appeals, may attempt to 
facilitate resolution.  An AlJ may also refer the parties to formal mediation using a member of the 
MODR panel or a private individual agreed upon by the parties.  See “Alternative Dispute Resolution 
in the Office of Administrative Appeals, <http://www.state.ma.us/oaa/adr.htm.    
 
15.  Id.  
 
16.  See e.g.,  KY and FL regulations, supra at notes 12-13.  Virgina has unusually detailed enabling 
regulations, at 9 VAC 25 Chap. 15, but has not to date adopted an actual mediation program. 
(Telephone conversation with Deputy Dir.of Operations, August 27, 2003).   
 
17. See PADEP fact sheet, supra at note 8. 
 
18.  See NYDEC Website, supra at  note 10. 
 
19. See, “Memorandum of Understanding Concerning the Interagency shared Neutrals Program  
For Mediation”, 23 IR 2145 (May 1, 2000), available at 
>http://www.in.gov/nrc/policy/shared_neutrals.html  
 
20. NJDEP Website, supra,  at note 7. 
 
21.TNRCC Website, supra, note 11 
 
22. MADEP Website, supra, note 14. 
23.  NJDEP Website, supra, note 7. 
24. Telephone conversation with NJODR, August 27, 2003.   
25.. See, e.g., Pennsylvania DEP program, supra at note 8.   
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