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REPORT OF THE
COMMISSION ON LEGAL PROBLEMS
OF THE ELDERLY
PRESENTED JOINTLY WITH THE
COMMISSION ON MENTAL AND
PHYSICAL DISABILITY LAW

RECOMMENDATIONS*

BE IT RESOLVED, That the American Bar Association supports ef-
forts to make the state judiciary systems more responsive to the needs
of the elderly and persons with disabilities and to that end adopts and
urges implementation of the Recommendations of the National con-
ference on the Court-Related Needs of the Elderly and Persons with
Disabilities held February 1991 under the joint sponsorship of the As-
sociation’s Commissions on Legal Problems of the Elderly and on the
Mentally Disabled and the National Judicial College, with funding
provided by the State Justice Institute and the Administration on Aging

of the United States.

REPORT

Demographic trends indicate that
for the remainder of this century
and well into the next, the number
and proportion of the elderly and
persons with disabilities will con-
tinue to grow. Court actions will
directly affect these Americans in a
number of different capacities—as
plaintiffs and defendants in civil
suits, subjects of guardianship and
commitment actions, grantors and
beneficiaries in probate proceed-
ings, victims or witnesses of crime,
jurors, attorneys, court personnel,
and volunteers in court. In addition,
the sheer number of cases involving
the elderly and persons with dis-
abilities may rise markedly, espe-

cially in several specific areas in-
cluding Medicaid, long term care,
guardianship, mental commitment,
health care decision-making, hous-
ing, and rights of persons with dis-
abilities.

Thoughtful planning is essential
for the judicial system effectively
to serve these growing population
groups, and afford them an equal
opportunity for justice. Thus, in
February 1991, the ABA Commis-
sions on Legal Problems of the
Elderly, and on the Mentally Dis-
abled, and the National Judicial
College jointly sponsored a nation-
al Conference on Court-Related
Needs of the Elderly and Persons

*T commendation was amended and approved. See page 49.
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with Disabilities, funded by the
State Justice Institute and the U.S.
Administration on Aging. The Con-
ference included close to 200
judges, court managers, judicial ed-
ucators, attorneys, and representa-
tives of the aging and disability
networks. The conferees were
drawn from every state, and were
carefully selected because of their
expertise. The Conference objec-
tive was to examine the barriers to
the judicial system for the elderly
and persons with disabilities, and
to establish an agenda for over-
coming these barriers. As the result
of thorough advance planning, the
preparation of background papers
and intensive participation by the
conferees in small group and ple-
nary sessions, the Conference pro-
duced a truly visionary set of
recommendations, with two over-
arching, cross-cutting themes. The
first is the concept of “universal ac-
cess or universal design,” in which
the challenge would be to fashion a
judicial system which best meets
the needs of all users without
stereotyping or stigmatizing cate-
gories of people, and that maxi-
mizes the independence of all
individuals. The second theme is
that of “linkage” or ongoing coop-
erative relationships between the
judicial system and the aging and
disability networks. Within this
fundamental framework, the rec-
ommendations are divided into
eight sections:

Linkage. The recommendations
urge that the judicial system work
cooperatively with the “aging net-
work” under the Older Americans
Act (state and area agencies on
aging, as well as service providers)
and the “disability network™ (state
protection and advocacy agencies,
state developmental disability

councils, etc). Each state’s higl
court should convene an “inter:
ciplinary coordinating committ
drawn from all of these system

Access. The recommendati
call for a judicial system whic
“a model of accessibility”
which affords “a barrier-free
technologically enhanced envir
ment”. They urge that each Ic
judicial district make “an ass¢
ment of barriers” and then deve
an “accessibility plan” in wh
compliance with the Americ
with Disabilities Act of 199(
“only one step in a continu
process of barrier removal.”

Avoidance of Stereotypes. "’
recommendations charge the j
tice system to “commit itself to
removal of [“ageist” and disat
ty] attitudinal barriers.” Furtl
they urge the legal system to
vide leadership in empowering
dividuals, and in eradicating :
stereotyping behavior and practi
within the judicial system thro
educational efforts.

Determination of Capacity «
Surrogate Decision-Making

The recommendations prov
for the development of standa
definitions, procedures and ethi
guidelines in determining cap:
ty; methods of reducing the n
for guardianship; and effect
guardianship practices and mc
toring procedures generally con
tent with existing ABA policy.

Alternative Dispute Resoluti
The Conference recommendati
urge that each state or local ju
diction should have “the means
screen, refer, and provide alter
tive dispute resolution in approj
ate cases,” 7~ " state explicitly t
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dispute resolution professionals and
volunteers should be “specially
trained” in aging and disability
issues, needs and resources.

Judicial Administration. The
Conference participants proposed
that a national committee be con-
vened to address issues of court
data. The Conference recommen-
dations also call for the courts to
develop “methods for early identi-
fication of special case processing
needs to accommodate participants
who are elderly or have disabili-
ties,” and point out how the judicial
process should be more “user-
friendly” for all.

Victim/Witness Assistance. The
recommendations urge that each
jurisdiction have an adequately
funded “victim/witness assistance
program that is responsive to el-
derly persons and persons with dis-
abilities and is coordinated with
specialized advocacy services and
appropriate service providers.”

Education. The conferees recog-
nized that their objectives could not
be achieved without “compre-
hensive public and professional
education.” Therefore, the recom-
mendations provide that “interdis-
ciplinary coordinating committees
and/or the judiciary, aging and dis-
ability networks, bar groups, and
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others jointly should develop edu-
cation and training programs and
materials.”

The Conference recommenda-
tions relate to and are generally
consistent with existing ABA poli-
cy in the area of civil rights,
courts/judges, guardianship, crimi-
nal law procedures, family law,
health and mental health, and legal
services.

In conclusion, the Conference
recommendations are a valuable
blueprint for the future. They out-
line how the judicial system can
best serve the ever-growing needs
of the most vulnerable segments of
our society—the elderly and per-
sons with disabilities. They should
be approved by the Association so
that the Association can urge the
various states to implement them.

Respectfully submitted,

RuTH LUCKASSON
Chair

Commission on the
Mentally Disabled

JouN H. PICKERING
Chair

Commission on Legal Problems
of the Elderly.

August, 1991
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al applies only to a very limited number of cases, does not deal with the
question of the notification process, and contains no analysis of the costs
to the industry.

Thomas M. Fitzpatrick of Washington, Chair of the Committee on
Professional Discipline, argued in support of the proposal that, while it
was not a panacea, it would help solve the problem of loss to client se-
curity funds. He stated that the need to pay out vast quantities of monies
by such funds in past years could have been obviated by a rule such as
that proposed. Further, “No honest lawyer should fear any type of retri-
bution or loss of dignity because of this.” He also explained that the
proposal keeps the regulation of the profession is its own hands.

Secretary Anthony Palermo, in support of the recommendation, noted
that he had served as charter chair of the Client Security Fund of the State
of New York for some years and discussed his experience with a New
York rule similar to the proposal, explaining that it was neither intrusive
nor costly and was a positive for the profession’s image.

The House approved the recommendation as amended. It reads:

BE IT RESOLVED, That the American Bar Association supports the
enactment of legislation or regulations in the states, territories, District
of Columbia and other jurisdictions which regulate the insurance in-
dustry that would require notification to the recipients of funds paid out
as settlements or in satisfaction of judgments by insurance companies
when such payments are sent to a lawyer or other representative for
final distribution.

Commission on Legal Problems of the Elderly and Commission on

Mental and Physical Disability Law.>° John H. Pickering, Commission
Chair, rose to move the adoption of a jointly presented resolution, as
amended, supporting the recommendations of the National Conference on
the Court-Related Needs of the Elderly and Persons with Disabilities. He
reviewed the nature and work of the National Conference and its over-
arching themes of universal access to the court system and ongoing co-
operative relationships between the judicial system and the aging and
disability networks.
The resolution was approved by voice vote. It reads:

BE IT RESOLVED, That the American Bar Association supports ef-
forts to make the state and territorial judicial systems more responsive
to the needs of the elderly and persons with disabilities and to that end
adopts and urges implementation of the Recommendations of the Na-
tional Conference on the Court-Related Needs of the Elderly and Per-
sons with Disabilities held February 1991 under the joint sponsorship
of the Association’s Commissions on Legal Problems of the Elderly and
on the Mentally Disabled and the National Judicial College, with fund-
ing provided by the State Justice Institute and the Administration on
Aging of the United States.

*0The full report of the Commission can be found at page 608.




