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1.10  Representing Persons with Mental Disabilities

(a)  Ethical Considerations

Generally, lawyers have played two types of roles in representing allegedly incapacitated clients. In the traditional role, the lawyer protects the client’s “best interests,” whereas in the more modern approach the lawyer zealously advocates the client’s expressed or implied wishes.

Consistent with the American Bar Association’s (ABA) Model Rules of Professional Conduct, the legal profession, with certain exceptions, has largely resolved the best interests versus zealous advocacy debate in favor of zealous advocacy.
 Model Rule 1.14 states that if a “client’s ability to make adequately considered decisions in connection with the representation is impaired . . . because of . . . mental disability . . . the lawyer shall, as far as reasonably possible, maintain a normal client‑lawyer relationship with the client.”
 As the comment to that rule states, even “a client lacking legal competence often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client’s own well‑being.”
 

In addition, Rule 1.14 advises that attorneys “may seek the appointment of a guardian or take other protective action with respect to a client only when the lawyer reasonably believes the client cannot adequately act in the client’s own interest.”
 This does not mean that a lawyer may act merely because the client is failing to act in his or her own best interest; there must be an inability to act due to incapacity.
 Moreover, the ABA’s Standing Committee on Ethics and Professional Responsibility, in a formal opinion interpreting Rule 1.14, warns that “[t]he appointment of a guardian is a serious deprivation of the client’s rights and ought not to be undertaken if other, less drastic, solutions are available.”

Thus, when clients cannot express their own wishes clearly, a lawyer’s advocacy may require making the appropriate choice that least interferes with the client’s fundamental rights and/or maximizes his or her entitlement to benefits. In civil commitment or institutional rights actions, for instance, the advocate may need to argue vigorously that the client does not meet the criteria for state‑imposed liberty restrictions. In actions involving entitlements, however, the advocate likely would argue that the client’s disability is severe enough to entitle him or her to benefits. In this situation, hiring a mental health consultant may have a great deal of merit, particularly if establishing the extent of the client’s incapacity may improve or increase the potential benefits. 

Nevertheless, in either situation, lawyers should proceed carefully. Where the issue involves fighting a potential deprivation of the client’s liberty or rights, having an outside assessment made may not be in the client’s legal interest, for example, if the results of the assessment were to be used against the client. This could occur if the other party deposed the professional or called the professional as a witness. Also, even in establishing benefits or services, a capacity assessment to measure the client’s ability to engage a lawyer could produce results that would undermine the client’s case.     

(b)  General Representation Strategies

One barrier to the effective representation of persons with mental disabilities may be lawyers’ reactions to their clients. They often have difficulty understanding that clients with mental disabilities are able to play a significant role in determining the nature of the representation. Ascertaining the preferences and current situation of a person with a mental disability is not always easy, but communication often can be aided by good listening skills and auxiliary aids such as language boards. Ultimately, lawyers must adapt their own communication styles to suit their clients’ abilities to understand and be aware of the effects any medication may have on their clients’ behavior or perceptions.

Normally, the lawyer will conduct a client interview to determine what legal problem(s) the person has and to obtain the client’s version of the events leading to the legal problem(s) at issue. In simple and direct language, the lawyer should explain what can be done for the client and what legal strategies can be used to achieve those objectives. During the interview, if it becomes apparent that the person has a mental disability or the client discloses that fact, the lawyer should take the opportunity to learn as much about the client’s impairment as necessary to aid in communications with the client and representation of his or her legal interests.   

Such an assessment of the client’s mental capacity involves a number of steps. To begin with, the lawyer should try to create an environment that will minimize any incapacity the client may have.
 This may be done by (1) interviewing the client alone away from family, friends, or caregivers; (2) enhancing the client’s ability to communicate such as through the use of shorter sessions or waiting until the client is at his or her best or more lucid; (3) gaining a good understanding of the client’s values, standards, and behaviors; and (4) presuming that the client is competent, unless substantial evidence of incapacity or impairment is evident.
 The abilities that are required to assist counsel will depend on the nature of the client’s case. In other words, executing a will is different from making a contract or seeking Social Security benefits, and very different from opposing involuntary civil commitment or guardianship. 

After the lawyer and client come to an agreement about how the representation should proceed, normally the lawyer will begin preparing the case. Particularly where the client’s mental disability may be an issue in the case, the lawyer should take immediate steps to review the client’s medical records to identify ways to use the client’s mental disabilities to protect the client’s rights or pursue his or her financial interests. In addition, having a sound knowledge of the client’s medical and social history should further aid the lawyer in communicating with the client and representing his or her wishes.


As with any client, litigation may not be the best or appropriate alternative. Thus, in consultation with the client, the lawyer should consider appropriate alternatives such as negotiation, mediation, and other dispute resolution mechanisms. The lawyer should be aware of the client’s level of impairment to determine whether and how best to pursue such alternatives. 


Assuming that litigation is the preferred option, the lawyer must then work with the client to prepare the case. Often, where mental health law issues are at stake, the lawyer will want to retain a qualified mental health expert(s) to (1) examine the client, (2) advise the lawyer on how to best communicate with the client and on what specific issues set for trial involve specialized mental health knowledge, and (3) testify in court, if appropriate. 

(c)  Mental Disability Specific Representation Strategies  

The specific nature of a client’s mental disability may affect the lawyer’s representation of that individual. Unfortunately, the literature is not replete with information on how litigation should be conducted based on a client’s specific mental impairments. However, a growing body of information exists on clients with mental retardation and is emerging with regard to other conditions as well, including depression and paranoid personality, substance abuse, and bipolar disorders. Such strategies are not meant to be relied on verbatim, but rather to provide ideas and approaches to lawyers on how to individualize their representation based on the unique characteristics and behaviors of each particular client. 

     (i) Mental Retardation

Clients who appear to be somewhat limited either intellectually or in their abilities to function may be persons with mental retardation. A lawyer should try to confirm this fact through discussions with the client, inquiries to family members and friends, or medical and social service records. As a group, people with mental retardation are composed of unique individuals with wide variations in their intellectual abilities and social functioning.
 At the same time, all clients with mental retardation have behavioral characteristics that are likely to affect communications with their lawyer and the arguments and strategies the lawyer and client seek to employ. 
 These behaviors and characteristics are very different from those found in clients with mental illnesses.
 Typically, persons with mental retardation have a “significantly limited ability to learn and use abstract reasoning”
 and “poor short- and long-term memory recall.”
 As a result, they may have deficits in basic knowledge or information required to make decisions and have difficulty understanding planning and strategy formulations that pertain to their cases. 

Moreover, persons “with mental retardation often have significant difficulty coping and adapting. Skills such as communication, socialization, and functional academic abilities usually are quite limited.”
 This is likely to affect their ability to “interact with their lawyer and to fully understand the significance of their Miranda rights.” Furthermore, these clients are more likely to acquiesce “to those in authority,”
 including the lawyer.  

Nonetheless, “individuals with mental retardation who end up in court usually do not have the stereotypical physical or behavioral characteristics associated with mental retardation” because generally they have achieved a higher functional level in order to have committed a crime. They may even appear to be normal and mask their impairments by attempting “to compensate for their mental limitations.”
 This can create a problem for the lawyer in trying to convince a judge or jury that the client actually has mental retardation. 

Further, “interpersonally many persons with mental retardation become dependent on others for direction. As a result, they often are vulnerable to coercion,” often becoming the “‘fall guys’ for higher functioning and dishonest individuals.”
 For this reason, persons with mental retardation may be prosecuted unfairly or more harshly than they deserve.
Finally, persons with mental retardation “tend to think in concrete and literal terms. As a result, they may not understand the meaning of [legal concepts and rights].” When interviewing these clients, lawyers should use “clear and simple words in open-ended questions” in order to maximize the client’s level of understanding.
 At the same time, “[a]lthough counsel will attempt to converse at a level most likely to be understood by the defendant with mental retardation, this should not be taken as advice to speak with such persons as if they are children.”
  

     (ii) Depression 

Clients with depression often experience “an entrenched, negative [view] of one’s self, situation and prospects that interferes logically with the desire and/or ability to interact effectively,”
 and the listlessness and apathy associated with this disorder may lead them to “adopt a frustratingly indifferent attitude about counsel’s need for information and advice in the face of rapidly approaching deadlines.”
 These clients “should never be told that they are not feeling what they claim to feel; nor should it simply be asserted that they are ‘wrong’ about their perceptions and predictions concerning the case at hand.”
 Counsel may elect to

(1) acknowledge the client’s current feelings;

(2) point out that counsel has worked with many persons in similar situations, with similar 

feelings, while owning that this is not, in and of itself, expected to make the client feel better;

(3) observe that counsel has managed not only to work with, but also to help other persons who        have felt the same way;

(4) indicate that counsel sees many aspects of the case a certain way, and understands how and 
why the client may currently see some aspects differently;

(5) review patiently some of the issues, not arguing with the client, but gently noting differences 
of opinion as they arise, suggesting that the client may come to view some perspectives 
differently upon later reflection; and 

(6) reassure the client that counsel will revisit these issues with the client when there has been 
some time for both parties to consider them at length.

(iii) Paranoid Personality Disorder

Clients with a paranoid personality disorder often tend to be “suspicious and distrustful of others.”
 “Predictably, building a professional relationship with such clients is fraught with complications,”
 and counsel must “be prepared to downplay the degree of shared insight, closeness, and identification they express with the persons they attempt to assist.”
 Although these persons “are characterologically inclined to be suspicious and distrustful . . . this need not be the dominant substance or conclusion of every interpersonal contact.”
  Remember “collaboration is always important” in working with such clients, as “they are likely to become intensely anxious or angry if they feel coerced, treated unfairly, or placed in a one-down position.”

(iv) Substance Abuse Disorders

The central “defense mechanism” of clients with substance abuse disorders is “denial,”
 such that counsel “should not be surprised when addicted clients resolutely refuse to acknowledge aspects of their cases [that] would seem readily apparent to anyone else.”
 Furthermore, “an addicted client may genuinely fail to understand what an attorney says,” may be “sleep deprived, hung over, or acutely intoxicated,” and may display “lingering effects of chronic substance abuse, and even permanent organic impairment,” such that counsel “may need to consider the possibility that addicted clients may lack testamentary capacity, or the ability to contract for representation, sign fee agreements, or properly endorse a negotiated settlement.”
 Counsel should “schedule sufficient appointment time to draw out the addicted client and work through areas of obvious denial. The assistance of a therapist consultant may be particularly useful.”

(v) Bipolar Disorder

Clients with bipolar disorder may experience a “dramatic fluctuation between manic episodes of seemingly unrestrained agitation and energy on one hand, and almost catatonic periods of depression on the other.”
 Counsel “may be able to obtain important factual material, and forge some degree of cooperative bonding, between more dramatic changes in the client’s overall mood and accompanying behavior.” The “key to the success of such encounters is a recognition that progress will be episodic.  Considerable ground is likely to be lost when a fully realized manic episode eventually ensues.” Fortunately, it is likely that there also will be “periods during which the patient’s mood appears so balanced that no mental illness is readily apparent.”
       

(d)  Mediation 


In considering whether to pursue alternative forms of dispute resolution, such as negotiation or mediation, lawyers representing clients who have a mental disability should be concerned about the client’s capacity to participate in such proceedings. Much of this concern, however, will be mitigated if the client is represented by counsel. The Kukin Program for Conflict Resolution at Benjamin Cardozo School of Law has identified certain principles for assessing the capacity of persons with disabilities to participate in mediation.
 The lawyer should consider the level of support he or she will provide to the client. Nevertheless, the client must still “be able to understand the process and the options under discussion and to give voluntary and informed consent to any agreement reached.”
 In determining a client’s capacity, counsel should not only rely on the client’s medical condition or diagnosis, but also ascertain how the client would actually be able to function in the mediation process.

As other commentators have observed, in determining whether a person can participate in dispute resolution, one should evaluate capacity “for each individual, according to the complexity of the decisions to be made, the lucidity of the person at the time, [and] the prognosis for continued capacity.”
 In this assessment process, however, “adults are entitled to a presumption of capacity to make decisions.” Even where some degree of impairment can be demonstrated, a “person may have the capacity to make some decisions but not others.”
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