





Special Functions of the Trial Judge 6-4.6

History of Standard
This is former standard 6-4.5. There are stylistic changes only. |

Related Standards

None

Commentary

Respect for the court may be diminished if a judge who was person-
ally involved in a misconduct or provoked some or all of it also adjudi-
cates and punishes the contempt.! If the judge is the target of personal
attacks occurring during trial and does not take instant action against
the contempt, due process requires that the contempt be tried before
another judge.? Not every attack on a judge disqualifies the judge from
sitting, and schemes to drive a judge out of a case for ulterior reasons
should not be allowed to succeed. But even though the judge’s objec-
tivity has not been affected by the attacks, “justice must satisfy the
appearance of justice.”® Judges should be aware of their duty to accept
from fellow judges cases referred for these reasons and view the refer-
ence as necessary to preserve the respect and dignity due the court.

Federal Rule of Criminal Procedure 42(b), and states following the
federal model, in fact require a different judge to preside at the trial or
hearing on the contempt charges, unless the defendant consents to the
original judge presiding.

1. See Offutt v. United States, 348 U.S. 11 (1954). See State v. Stout, 672 P.2d 645
(N.M. 1983).

2. Mayberry v. Pennsylvania, 400 U.S. 455 (1971); Johnson v. Mississippi, 403 U.S. 212
(1971).

3. Offutt v. United States, 348 U.S. at 14.
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