


What jnsights might the states reveal about this crucial component of the sentencing
world? First, you should not limit your thinking about criminal dispositions only to the two
categories of “prison” and “everything else.” In some systems, this dichotomous thinking is
expressed as the judge’s “in-out decision” (that is, you are either in prison, or you are out of the
reach of the sentencing rules). Instead of thinking in terms of “in” and “out,” it is useful to think
of criminal sanctions as a continuum, ranging from the most intrusive (prison) down to the least

intrusive (fines and lightly-supervised probétion).

Sentencing rules can successfully guide the sentencing judge when selecting a non-
prison punishment. In North Carolina, for example, the rules divide the sentencing options into
three levels: active prison terms, somewhat less intrusive “intermediate” punishments (such as
residential drug treatment programs or intensively supervised probation), and the least intrusive
“community” punishments. This sort of direction to the sentencing judge allows for resource
planning as state and local governments develop these programs, and the rules assure some
continuity in the use of the full range of criminal punishments.

You can also draw some lessons from the states about the political reality of funding for
non-prison sanctions. North Carolina pioneered an important political and fiscal linkage
between active prison terms and the intermediate and community penalties. North Carolinians
don’t embrace non-prison punishments just because they seem to fit some particular cases
involving youthful offenders or less serious crimes; instead, we think about prison and non-
prison punishments as part of a single funding package. Lesser penalties make it possible to
ration prison more effectively. Instead of facing an all-or-nothing choice of punishments, a judge
who is given a credible set of punishment choices can save the most expensive and intrusive -
punishment, prison, for the most serious and dangerous offenders. Political support for
community programs is not based on their ingenuity or effectiveness standing alone. The support
derives instead from the attraction of prison itself: lesser punishments allow us to target prison
use more rationally, imposing longer terms on the most serious offenders.

There is another aspect of community punishments that you should explore and possibly
endorse. North Carolina and other states suggest that the most promising non-prison programs
are designed (and redesigned) at the local level, by those who are closest to the action. In many
states, the funds for community corrections programs come from the state level, but the statewide
administrators at the Department of Corrections allow people at the city and county level to
create programs as an initial matter. Those are the people who best know the local judges and
courtroom culture, the local priorities for crime control, the local people ready to become
involved in running the programs. Some of these programs seem to work and others do not;
sometimes very small differences in design make all the difference in the outcomes (as the
various studies of “boot camp” punishments are now suggesting). Perhaps state officials can take
the most promising local initiatives and try to spread them around the state once they have shown
some early promise. Nevertheless, the power to create programs and to reshape them in light of
the ever-shifting landscape should remain at the local level.

This commitment to local control means that you should resist the temptation to hear

news about a program that seems to “work” and recommend its broad adoption in other places.
When it comes to non-prison sanctions, the environment matters an awful lot. Instead of
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endorsing particular programs or types of non-prison punishments, you will make a more
powerful contribution in the long run by exploring a decisional structure, one that combines
state funding, support, and expertise, with local knowledge and initiative. Incubation at the local
level, propagation at higher levels of government: that is the division of labor you should
consider, and save for others the work of sorting out “what works.”

OPTIONS FOR DEPARTURE STANDARDS

I will now briefly touch on a second area where experience in the states might prove
valuable for you. One of the recurring challenges for legal rules in the sentencing area is to
reconcile the push of individualization with the pull of uniformity. State sentencing guideline
systems offer some wisdom on how to reconcile these legitimate and conflicting needs through
the “departure” power of sentencing judges.

The first area I discussed, community sanctions, receives too little attention in the federal
system and in the national press and policy debate. This second area suffers from no such lack of
attention. We are now seeing a major debate unfold about the proper use of departures in the
federal system, with the Congress passing the Feeney amendment last summer and the
Sentencing Commission responding to the mandate from Congress to rethink and to limit judicial
departures. This is all happening while leaving prosecutorial departures untouched for time

being.

These are powerful questions, and you may find yourself drawn into the debate. If this
happens, let me encourage you once again to look beyond the federal system and consider the
variety of state solutions to the problem of departures.

As you think about the often-noted tradeoff between individualized sentences (“let the
punishment fit the offense and the offender”) and uniformity (“equal treatment under the law”),
you should keep in mind that state systems offer a healthy range of options. There was a time,
years ago, when we could speak of categories such as “yoluntary” or “presumptive” guidelines.
That is no longer true. There is now an amazing variety of solutions to this problem in state
systems, ranging from very loosely binding guidelines in Utah or Delaware to the “structured
sentencing” in North Carolina that creates three sentencing ranges but no “departure” power at
all. The precise legal standard to govern departures, or the precise standard of appellate review,
all vary remarkably among the states.

A commission such as yours, I think, might draw a couple of lessons from this variety at
the state level. First, I would suggest to you that the legal details involving departure standards or
appellate review standards review matter less than you might think. Despite the real variety in
the legal superstructure of the state guideline departure systems, they all produce reasonably
similar levels of sentences falling inside and outside the guidelines.

Instead of trying to settle on an ideal verbal formulation for departures, this commission

could more usefully study the size or extent of departures. The largest departures up or down
from the presumptive guideline sentence are the ones that should provoke the greatest scrutiny.
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Regulation of the size of departures is not yet well developed under state law. Nevertheless, the
actual practices of the state judiciaries could throw some important light on the reach of the
problem.

PROSECUTORIAL POWER, SEVERITY, AND MODESTY

While state experience offers some sunny prospects for sentencing reform, it also offers
more sobering lessons for your work over the next few months. There are certain questions that
state officials have devoted long years to solving, with limited or no success. In these areas, the
state experience suggests that you should not squander your limited time in these longer-term
ventures, and should leave them for others who will remain in the field after your commission
expires.

One area that has resisted positive change is the power of the prosecutor. When
sentencing rules successfully limit the discretionary power of the sentencing judge, the
prosecutor becomes more powerful, relatively speaking. One objective of the law sentencing
must be to prevent or limit the arbitrary use of sentencing authority; arbitrary power should
trouble us at least as much when it rests with the prosecutor than when it belongs to the judge.
And yet, for reasons that are too complicated to explore today, sentencing guidelines at the state
level have failed to create any effective controls on the prosecutor’s sentencing power.

Perhaps it is possible to address this issue through substantive redrafting of criminal
codes, an enterprise that Virginia has just begun, with leadership from its sentencing
commission. Perhaps commissions or others can promote meaningful internal guidelines from
within the prosecutor’s office. But direct limits on the prosecutor’s power to select charges or
disposition of the charges, embodied in statute or sentencing guidelines, have proven to be vague
and useless, or easy to evade. This is a critical part of the institutional picture, but I seriously
doubt you can make an impact here in the short time available to you.

Finally, let me end on the question of sentencing severity. This was, after all, one of the
central themes of Justice Kennedy’s speech this summer.

I am not willing to say that all sentences for all crimes, in either the state or federal
system, are overly severe today, or even to say that these are extraordinarily punitive times. But .
there are surely some sentences that are out of whack, and they attach to some of the most
commonly used crimes in our state and federal codes. They cost us much in a fiscal sense,
without enough return, and they cost us much in term of lost human liberty and potential
(recalling that convicted offenders are still a part of us). You have heard many negative
comments about mandatory minimum sentences, and I agree that you could make a difference on
this and some related questions. You might very well make a dent in the severity problem.

However, I must also observe that a large portion of the severity question will remain
beyond your reach. Long term changes in the severity of criminal sentences turn on structural
factors that this commission cannot much influence. One major check on severity is the cost of
corrections programs. Where the linkage is strong between sentencing practices and the funding
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needed to carry out those sentences, we make more tempered choices about severity. Where that
linkage is weak, as in the federal system today, we make more questionable decisions about
severity. Unfortunately, a short-term national body such as this commission might not be suited
to develop those links between sentence rules and funding. Rather, that is typically the work of

bodies with long-term relationships and credibility built over time.

Similarly, much of the thinking about sentence severity is ordinal rather than cardinal.
The amount of punishment that feels right for one crime is often based on a comparison to other
crimes, rather than an absolute number. The available comparison points are a given in the
pattern of charges in a system; they are beyond your control. In the federal system, for instance,
fraud and immigration and drug trafficking are at the top of the scale of seriousness for all
practical purposes. They will receive heavy penalties, not so much because they naturally
deserve the heavy penalties, but because there is no higher comparison point. The state systems,
by and large, deal with more extreme human misery and perversity. There is a huge gap in
seriousness between a murder or an aggravated assault and theft of $500. In this world rich with
more serious but less frequently-charged crimes, a more restrained scale of severity will naturally

result.

I do not mean to end with a negative message. It should surprise nobody to hear that a
commission with an immediate task in the here and now will probably not solve some of the
most persistent problems in the sentencing field today. This is a group with exceptional talent
and judgment, and some of your most important decisions will happen early, when you decide
what not to tackle. I urge you not to hesitate as you cull out the excess issues; that is the only
way for the most promising of your projects to grow.

Thanks for giving me a portion of your limited time. I look forward to further
conversation with you in the remainder of this session and afterwards.
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