


sentencing policy. Some offenses are subject to mandatory minimum sentences which
limit, in some circumstances, the judge’s sentencing discretion. And there are the
sentencing guidelines, which some say transfer significant power to the prosecutor, and
others complain allow Congress too great a role in sentencing decisions. While I do not
believe there is a perfect sentencing system, let me briefly explain why I believe that the
current guidelines system is a strong system, and why it is far better than the system that

existed prior to November 1, 1987, the date the sentencing guidelines went into effect.

Prior to the enactment of sentencing guidelines at the federal level, commentators,
researchers, and practitioners alike had long noted that offenders who were convicted of
substantially similar conduct were subject to widely different penalties, based upon the
federal judicial district they happened to be charged in and the judge to which their case
was assigned. For example, if the maximum penalty provided for in the statute of
conviction was 20 years imprisonment, the judge could impose a probationary sentence, a
sentence of 20 years imprisonment, or something in between. There was little guidance
provided to judges in deciding upon the appropriate sentence, and neither party had a
right to the appeal the judge’s sentence except in limited circumstances. Moreover, given
the defendant was subject to parole, no one — not the judge, the prosecutor, the defendant,
the victim, or the public — knew what the actual sentence would turn out to be. That

decision was left to the Parole Commission.

While attempts had been made over many years to deal with this vexing problem,

it was only with the passage of the Sentencing Reform Act of 1984 that substantial
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progress was made in reducing unwarranted disparity and creating a system with truth-in-

sentencing.

The Sentencing Reform Act of 1984, Pub. L. 98~473, 98 Stat. 1837 (1984),
whose key supporters in the Senate were Senators Kennedy and Thurmond, created the
U.S. Sentencing Commission as an independent federal agency within the judicial branch
of government. Its statufory charge was to increase the certainty, honesty, and uniformity
of federal criminal sentences. The Commission has fulfilled, and continues to fulfill, this
mandate by developing sentencing guidelines for use in the federal courts, acting as a
clearinghouse of information on federal sentencing, and serving as a resource for all three
branches of government on matters related to crime and sentencing policy. Let me just

say a few words about each of these functions of the Commission.

Any speaker considering the subject of determinate sentencing must keep in mind
the injustice that sometimes arose under the sentencing system in existence prior to the
advent of the federal Sentencing Guidelines. Two similarly situated defendants could
casily be subject to sentences that bore little relationship to each other, or to the reality of
the amount of time either defendant would actually serve. These distortions of justice
were in need of a remedy, and I believe that the structuring of judicial discretion, as
accomplished by the Sentencing Reform Act of 1984, provided an appropriate balance
between the need to tailor sentences for the particular defendant being sentenced and the

need to maintain a basic uniformity in sentences for similarly situated offenders. The
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sentencing guidelines, as created, implemented, and amended by the Sentencing

Commission, have played an important role in reducing this unwarranted disparity.

Within the federal criminal justice system the Commission also acts as a
repository of knowledge and expertise on sentencing matters. Information about every
federal sentence, approximately 60,000 each year, is required to be sent to the
Commission. The Commission’s staff then analyzes and codes the information for our
database. The Commission, therefore, has the most detailed data on federal sentencing |
ever compiled, and I will attest later in my remarks on the importance of this information

to the process of sentencing policy development.

This repository of knowledge and expertise is a valiiable tool, and one that has
certainly proven helpful to many parties interested in the operation of federal sentencing.
Members of Congress, Executive Branch agencies, and members of the Judiciary
regularly draw upon the resources of the Commission to assist in their deliberative

process, be it an individual sentencing decision or a large-scale legislative proposal.

I would like to make just one more general comment about the role of the
Commission in the formation of sentencing policy. Prior to the creation of the
Commission,‘the sentencing process was fragmented. No one body or agency had the
knowledge of federal sentencing to allow for a serious discussion of sentencing policy.
Congress passed crimirial penalty statutes without the benefit of any independent |

expertise, judges issued largely unreviewable sentences, and the Parole Commission
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conducted its parole hearings in only a semi-transparent manner. Compared to today,
little time was spent on pre-sentence investigations, sentencing hearings were conducted
in a virtual vacuum, with little information beyond the judge’s own personal experience
to guide sentencing and, in general, sentencing was not accorded the amount of attention
that it deserved. As aresult of the Sentencing Reform Act of 1984, and the advent of the
Sentencing Commission, many of these defects were corrected. Criminal sentences
handed down in federal courts across the country today are the product of an open and
informed deliberative process. The use of guidelines, I believe, has resulted in a net

increase in fairness and effectiveness for the federal criminal justice system.

Having taken a few minutes to describe why I believe the work of the
Commission is so important to a fair and effective sentencing system, let me just take a

few more minutes to explain the deliberative process of guideline development.

The Commission regularly amends the sentencing guidelines to ensure that they
are up-to-date with relevant research, with the practical experience of the field, and with
recently enacted legislation. Each year the Commission requests comment on what its
priorities should be for the next amendment cycle. After reviewing this comment, the
Commission sets out its work agenda for the coming year. The agenda includes topics
suggested by Congress, by the Commissioners themselves, and by other interested
parties. Compassionate release, an issue the Commission is currently considering, is one
example of an issue placed upon the agenda because of the concerns of Commissioners

and other interested parties, such as the ABA.
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Enactments by Congress, which on occasion provide the Commission with a more
limited time period to undertake its review, are necessarily handled by a modified |
deliberative process; but in my experience, those issues are subject to similar stages of
internal review, public comment, and carefully considered Commission action. The
PRdTECT Act of 2003, Pub. L. 108~21, and the Commission’s recent response to it, is

therefore an illustrative example of this modified deliberative process.

When the Commission is considering a possiblc amendment to the guidelines,
empirical analysis can inform of us how many cases are affected by the particular
guideline, how often it is the subject of litigation, whether there are any circuit conflicts,

and the number of calls received by the Commission “helpline”. If the Commission

decides to move forward with a proposal, it publishes an issue for comment in the Federal
Register, pursuant to the Administrative Procedures Act and the Sentencing Reform Act.
In addition to the published federal register notice, the Commission regularly receives
input from a range of interested parties including the Practitioners Advisory Group, the
Criminal Law Committee of the Judicial Conference, the Probation Officers Advisory
Group, the Departrhent of Justice, the Federal Defender Services, and Families Against
Mandatory Minimums. Iknow that many other groups, including the ABA, have also
submitted testimony to the Commission over the years. If the proposal involves a
substantial policy change, and not merely a technical change, a staff Working Group is
formed to fully investigate the available research on the topic, and to conduct any

additional research that may be needed with the Commission’s own data. While the work
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of the Commission’s staff is not always highly visible, they play a vital role in informing

the policy decisions.

After receiving public comment and undertaking research to determine the
wisdom and necessity of a proposed rule changes, the Commission conducts public
hearings, additional staff briefings, and extensive deliberations among ourselves. Only
after all of this work is completed do we vote. While practical necessities require that
some stages of this process be conducted in private, we endeavor to keep as much of the
process open as possible. All of the Commission’s work is conducted pursuant to our
Rules of Practice and Procedure, which make available to the public the submissions
received by the Commission. Every person who wants their voice heard by the

Commission has a clear channel, be it through the help line, formal public comment,

public hearings, or advisory groups.

As I noted at the outset of my remarks, I reco gnize that the federal guidelines
system is not perfect. But in my opinion it is a system that works well in providing the
appropriate balance between the need for individualized sentences and the need to
climinate unwarranted disparity; and it is certainly a far better system than the purely

discretionary sentencing system that previously existed.

Once again, thank you for this opportunity to address the Commission on these

important matters, and I look forward to answering your questions.
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