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Postscript: The federal judge in Kevin's case, after meeting Kevin and reading a detailed report on Kevin, delayed
the sentencing hearing two times, stopping the scheduled hearings to insist that the prosecutor go back to his
office and talk to his supervisor about recharging Kevin's case so that the judge could impose a shorter sentence.

Postscript 2: Kevin's codefendant, every bit as culpable as Kevin, decided to cooperate with the government. For
that reason, he received a sentence of 4 years, 1/5 of Kevin's sentence. He received that sentence for testifying
against his best friend at a trial in which the evidence against Kevin was overwhelming without the codefendant's

testimony. In contrast to Kevin, the codefendant had a criminal record that included convictions for violent crime.

Case Two: Pedro (illegal re-entry after deportation)

Pedro’s parents brought him to this country when he was 7 years old. Their entry was illegal but he had
no choice in the matter. He went to public school; he speaks English like a native. He has few memories of his
early years in Mexico and has little or no familiarity with any Mexican locale much less the laws, customs, and
practices of his native province, Michoacan.

As a teenager, Pedro ran with his local neighborhood street gang. As a result, he was convicted for
selling marijuana and for burglary. But some minor jail time and competent probation officers put an end to his
criminal career. For the past ten years, he has worked steadily as an auto mechanic. He also has been a wonderful
husband to his American citizen wife and parent to his three children, all American citizens. Because of his early
criminal record, he has no chance of obtaining U.S. citizenship.

Last year, a police officer, mistaking Pedro for a criminal suspect, arrested him. When the mistake
became clear, Pedro was about to be released but the INS came to the jail and picked him up. He was deported.

Back in Mexico, he had no family or community ties. He tried to establish himself but with little success.
Unsurprisingly, when his wife called to tell him their youngest child was very sick, he snuck back over the border.
He was able to get his old job back, pay for his child's hospital bills, and get back to supporting and nurturing his
wife and children.

After three months, the INS found him and turned him over for federal prosecution. His old drug sales
conviction, even though it occurred ten years ago and was so minor as to result in probation, means that evenona
plea of guilty, he is facing three years of prison. His only hope for a shorter sentence is a downward departure, a
mechanism now scorned by Congress and the Department of Justice.

Case Three: Eugene (unarmed bank robbery)

Eugene is a pathetic bank robber. He has been diagnosed with drug dependence, bipolar personality
disorder and antisocial personality disorder. He has been in a couple of treatment programs and made some
progress but then relapsed into drug use and eventually some form of criminal behavior. His favored form of
criminal behavior is an unarmed bank robbery in which he goes into a bank and politely asks a cashier for money.
Sometimes he will stick a finger in his pocket and pretend that he has a gun. He will get anywhere from $200 to
$2000 per bank robbery and will, high on drugs the entire time, commit two or three robberies before he is
caught.

Eugene jus*l'.got arrested for a single unarmed bank robbery and is charged in federal court. Because of
his two prior robbery convictions, he is a career offender and is facing, with a guilty plea, a minimum sentence of
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151 months or 12 } years. His only chance for a sentence reduction is a downward departure and that is highly
unlikely. Eugene will thus spend about ten years in a federal prison amidst violent, calculating and predatory
offenders at a cost to the public of about $30,000 per year.

ITI. Some Theoretical Points

Ideally, a justice system is fair (i.e., treats similarly situated offenders
similarly, punishes of fenders in proportion to their crimes) and productive
(minimizes criminal behavior, redresses the injuries suffered by victims of crime,
reintegrates offenders into society as productive law-abiding citizens, and
achieves these goals in a cost-effective manner).

Fairness and productivity are optimized when the functioning of the justice
system achieves two types of balance: (1) the balance between (a) the legislative
enactment of general sentencing rules that apply to classes of cases and (b) the
judicial function of applying those rules in order to address the circumstances of
an individual case, that is, the idiomatic features of the offense AND the
offender: and (2) the balance between (a) the judge as experienced and impartial
determiner of the appropriate sentence and (b) the prosecutor, an agent whose
role is to advocate forcefully and effectively one side of the contested adversarial
process. A significant component of achieving this second type of balance are the
vigorous efforts of a defense attorney advocating before the Court for the
interests of the defendant and against the prosecutor’'s advocacy for the
government's interests. Things go awry when the prosecutor adjudicates rather
than advocates.

The current federal sentencing scheme demonstrates patent imbalances of
both types. Specifically, here are some of the scheme's features responsible for
generating both unfair and unproductive results:

1) Mandatory minimum sentencing laws cause unfair and
counterproductive results for several reasons: first, because they
haven been enacted with little supporting empirical data and not
surprisingly dictate a result completely divorced from and unaffected
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by considerations of the wide spectrum of crimes and criminal
defendants who are subject to them, they generate legions of
patently disproportionate sentences; second, they completely subvert
the Sentencing Reform Act of 1984 (the "SRA"), a watershed
sentencing act that envisioned a specially appointed commission who
would carefully gather and apply both empirical data and theoretical
expertise to create one integrated sentencing system enabling judges
to follow an objective methodology in order to find the appropriate
sentence in each case; and third, while in theory they shift the locus
of discretion in sentencing from sentencing courts to Congress, in
practice they shift an enormous amount of authority for sentencing
from the impartial and experienced sentencing court to one of the
two adversaries in the sentencing process, the prosecution, causing
not only an appearance of procedural unfairness but also substantive
unfairness in sentencing.

The central methodology of the federal guideline system -- meting out
sentences to large classifications of offenders -- is inherently
dangerous to the ends of justice because (much like mandatory
minimums) it shifts the locus of discretion (i.e., of decision-making)

~away from the sentencing court, theforum best suited to gather and

assess all the salient circumstances of the individual case.

The Sentencing Commission's implementation of the SRA has involved
several major flaws: first, the Commission never sorted out and
prioritized the statutorily-dictated goals or ends of sentencing into a
coherent overall framework; second, if there is an implicit framework
and that framework is a *just deserts” approach to criminal sanctions,
then the Commission has failed to effectuate that approach because
the Guidelines have never emphasized of fender culpability factors in
any degree approaching the emphasis on offense harm factors. This
is despite the clear dictates of the SRA that sentencing courts
consider both the "nature and circumstances of the offense” and the

Page 4




ABA Justice Kennedy Commission
11/12/03 Panel: Who Decides Sentences at the Front End?
Rough Notes Toward Reform of Federal Sentencing
Larry Kupers

“history and characteristics of the defendant.” 18 U.S.C. §
3553(a)(1).

Additionally, some key failings of the present federal sentencing scheme are
related to but also reach beyond the imbalances discussed above. These failings
have much to do with the highly charged political context of sentencing legislation
and practice. The two sides of the political coin are politicians’ aversion to looking
“soft on crime” and their assiduous pursuit of an image as “tough on crime.”

4)

5)

6)

The current system emphasizes the goal of incapacitation of criminal
offenders to the exclusion of all other appropriate goals of
sentencing. Thus, the goals of retribution, deterrence and
rehabilitation are ignored or undervalued. As a result, rehabilitative
measures such as substance abuse programs, educational and
vocational training programs, community mental health programs, and
parenting and life skills programs are neither developed nor deployed
as alternatives to incarceration. Yet these programs are much less
expensive than imprisonment and may be far more effective in
reducing recidivism rates.

The severity of federal sentences resulting from mandatory minimum
statutes and the federal guidelines threatens the basic constitutional
guarantee of no criminal conviction without due process because
defendants facing such lengthy sentences cannot freely exercise
their right to trial.

Our current approach, while it has not been shown to decrease or
deter crime, has succeeded in imprisoning a disproportionately high
number of African-American and Latino males. At the same time, the
use of unprecedented public expenditures to build and operate our
prisons drains the public fisc of the funds necessary to establish and
operate health, education and welfare programs to improve the quality
of life in high-crime inner-city neighborhoods.
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III. Conclusion:

Proposal One:

Proposal Two:

Proposal Three:

Proposal Four:

Proposal Five:
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Some Proposals, from More to Less Modest

Judges should be permitted to adjust guideline ranges
downward based on the presence of certain culpability factors.
These culpability factors should trigger in the first instance
not downward departures but guideline offense level reductions
(e.g., post-arrest rehabilitative behavior, youthful lack of
guidance, lack of financial motive).

Alternatives to incarceration should become viable sentencing
options as determined by sentencing courts who are best
positioned to assess whether in any given case the use of one
such alternative would lead to a fairer and more productive
sentence.

The sentencing guidelines should be just what their name
implies, non-mandatory directives to judges as to what
thoroughly analyzed empirical data and careful policy
deliberations have shown to be fair and productive sentences
for various idealized types of offenders and offenses.

End the reliance on drug quantities to set sentencing ranges for
drug offenders both on the statutory and guideline level. Such
reliance produces lengthy sentences that are radically
disproportionate to the offender's conduct and threat to
society.

Mandatory minimum sentencing laws should be abolished. Such
sentences arise entirely outside the guideline sentencing
scheme and radically taint the integrity and cohesiveness of the
scheme. More importantly, such laws result in sentences whose
harshness is radically disproportionate to the harm of the
offense and culpability of the offender.
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