Cert Alert

Court Accepts Six Cases;
Denies Padilla

rom January through April 3, the U.S. Supreme
FCourt granted certiorari in six cases of interest

to criminal practitioners. Two cases have been
returned to the calendar for reargument: Kansas v.
Marsh (No. 04-1170), originally argued on December
7, 2005, was reset for April 25; Hudson v. Michigan
(No. 04-1360), originally argued on January 9, was to
be reargued on May 18. Seven other criminal cases
were to be heard during the final regular argument
sessions of the term in April. Merits briefs, transcripts
of oral arguments, and the Court’s calendar, including
argument and nonargument dates, are available at the
Court’s Web site at www.supremecourtus.gov.

On April 3, 2006, the Court denied the petition
for certiorari filed by Jose Padilla from the judgment
of the Court of Appeals for the Fourth Circuit
upholding his detention by military authorities.
(Padilla v. Hanft, 2006 WL 845383 (No. 05A578).)
Justice Kennedy, in an opinion concurred in by
Chief Justice Roberts and Justice Stevens, explained
that because Padilla had been transferred to civilian
authorities to respond to an indictment charging fed-
eral crimes, which was part of the relief he sought,
his current custody would not be affected by a rul-
ing in his favor. Thus the “fundamental issues
respecting the separation of powers” raised by
Padilla were, “at least for now, hypothetical.”” Justice
Kennedy specifically observed that in addition to
prompt ruling by a civilian court on any attempt by
the government to change his status, Padilla “retains
the option of seeking a writ of habeas corpus in this
Court,” citing S. Ct. Rule 20; 28 U.S.C. §§ 1651(a),
2241. Justices Ginsburg, Souter, and Breyer would
have granted the petition for certiorari. Justice
Ginsburg, writing separately to explain her dissent
from the denial of certiorari, observed that the seri-
ous issue of executive power raised by Padilla was
not moot because the government could again
change his custody. ( See Cert Alert, 21:1 CRIM.
JusT. at 45 (Spring 2006).)

Carol Garfiel Freeman has been a staff attorney with the U.S. District
Court for the District of Columbia, and a deputy district public defender in
Maryland. She is a former Section vice-chair for publications and chair of the
Book Publishing Committee. She is a contributing editor to Criminal Justice
magazine and a member of its editorial board.
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CERTIORI GRANTED

Related Civil Case

Gonzales v. Carhart, cert. granted, Feb. 21,
2006, 126 S. Ct. 1314 (No. 05-380), decision
below at 413 F.3d 791 (8th Cir. 2005). Whether,
notwithstanding Congress’s determination that a
health exception was unnecessary to preserve the
health of the mother, the Partial-Birth Abortion
Ban Act of 2003 [which contains criminal penal-
ties] is invalid because it lacks a health exception
or is otherwise unconstitutional on its face.

Immigration

The Court granted certiorari in two cases
involving the interplay between federal immigra-
tion law and state and federal definitions of drug
crimes. The cases were consolidated and one hour
allotted for oral argument.

Lopez v. Gonzales, cert. granted, Apr. 3, 20006,
2006 WL 845511 (No. 05-547), decision below at
417 F3d 934 (8th Cir. 2005). Whether an immi-
grant who is convicted in state court of a drug
crime that is a felony under the state’s law but that
would only be a misdemeanor under federal law
has committed an “aggravated felony” for purposes
of the immigration laws.

Toledo-Flores v. United States, cert. granted,
Apr. 3, 2006, 2006 WL 842994 (No. 05-7664),
decision below unpublished (5th Cir. No. 04-
41378, Aug. 17, 2005). Has the Fifth Circuit erred
in holding—in opposition to the Second, Third,
Sixth, and Ninth Circuits—that a state felony con-
viction for simple possession of a controlled sub-
stance is a “drug trafficking crime” under 18
U.S.C. § 924(c)(2) and hence an “aggravated
felony,” under 8 U.S.C. § 1101(a)(43)(B), even
though the same crime is a misdemeanor under
federal law?

Prison Litigation Reform Act

The Court granted certiorari in two cases
involving interpretation of the Prison Litigation
Reform Act of 1995, 42 U.S.C. § 1997e (PLRA).
The cases were consolidated and one hour was
allowed for oral argument.

Jones v. Bock, cert. granted, Mar. 6, 2006, 126
S. Ct. 1462 (No. 05-7058), decision below unpub-
lished (6th Cir. No. 03-2576, June 15, 2005). (1)
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Whether satisfaction of the PLRA’s exhaustion
requirement is a prerequisite to a prisoner’s federal
civil rights suit such that the prisoner must allege
in his complaint how he exhausted his administra-
tive remedies (or attach proof of exhaustion to the
complaint), or instead, whether nonexhaustion is an
affirmative defense that must be pleaded and
proven by the defense. (2) Whether the PLRA pre-
scribes a “total exhaustion” rule that requires a fed-
eral district court to dismiss a prisoner’s federal
civil rights complaint for failure to exhaust admin-
istrative remedies whenever there is a single unex-
hausted claim, despite the presence of other
exhausted claims.

Williams v. Overton, cert. granted, March 6,
2006, 126 S. Ct. 1463 (No. 05-7142), decision
below unpublished (6th Cir. June 22, 2005, No. 03-
2507). (1) Whether the PLRA requires a prisoner
to name a particular defendant in his or her admin-
istrative grievance in order to exhaust his or her
administrative remedies as to that defendant and to
preserve his or her right to sue [the defendant]. (2)
Whether the PLRA prescribes a “total exhaustion”
rule that requires a federal district court to dismiss
a prisoner’s federal civil rights complaint for fail-
ure to exhaust administrative remedies whenever
there is a single unexhausted claim, despite the
presence of other exhausted claims.

Sentencing

Cunningham v. California, cert. granted, Feb.
21, 2006, 126 S. Ct. 1329 (No. 05-6551), decision
below unpublished (Cal. App. 1 Dist. Apr. 18,
2005, reh’g denied, May 4, 2005 (No. A103501),
review denied, June 29, 2005). Whether
California’s Determinate Sentencing Law, by per-
mitting sentencing judges to impose enhanced sen-
tences based on their determination of facts not
found by the jury or admitted by the defendant,
violates the Sixth and Fourteenth Amendments.

DECIDED CASES

Death Penalty Sentencing

Oregon v. Guzek, 126 S. Ct. 1226 (February 22,
2006) (No. 04-928). The case concerned Guzek’s
claim, accepted by the Oregon Supreme Court, that
at a sentencing proceeding a capital defendant has
a right to offer additional evidence and argument
that casts doubt on his or her guilt of the charge
itself. The Court denied Gusek’s motion to dismiss
the writ as improvidently granted, concluding that
the state court’s decision was based on federal law.

On the merits, the Court rejected Guzek’s con-
tention that the Eighth Amendment provides a right
to cast “residual doubt” on the question of guilt at
the sentencing phase, and held that the state can set
“reasonable limits” on the evidence a defendant
can submit at sentencing and the method by which
it is submitted. The Court observed that the sen-
tencing proceeding does not traditionally consider
whether a defendant committed the offense, that
the parties have previously litigated whether the
defendant is guilty, and, in any event, under
Oregon law the defendant can introduce at sentenc-
ing all the innocence evidence from the original
trial, although by transcript rather than by live tes-
timony. (Opinion of the Court by Breyer, J., joined
by Chief Justice Roberts and Justices Stevens,
Kennedy, Souter, and Ginsburg. Justice Scalia filed
an opinion concurring in the judgment, in which
Justice Thomas joined. Justice Alito took no part in
the consideration or decision of the case.)

Fourth Amendment

Georgia v. Randolph, 2006 WL 707380 (March
22,2006) (No. 04-1067). The Court held that one
co-occupant’s consent to a warrantless search of
premises is ineffective to justify the search when
another occupant is present and objects to the
search. The common understanding is that each
occupant has an expectation of privacy in the
shared premises. Although an otherwise unwel-
come visitor may be admitted by one tenant in the
other’s absence, the objection of an occupant who
is present will cause a “sensible person” to decline
to enter. A police officer faced with a similar situa-
tion is in no better position and entry over the
objection of an occupant who is present is there-
fore unreasonable. The Court specifically noted
that this ruling on evidentiary searches does not
affect the ability of the police to enter a dwelling at
the invitation of one tenant, over the objection of
another tenant, to protect a resident from domestic
violence. (Opinion of the Court by Justice Souter,
joined by Justices Stevens, Kennedy, Ginsburg, and
Breyer. Justices Stevens and Breyer filed concur-
ring opinions. Chief Justice Roberts filed a dissent-
ing opinion, in which Justice Scalia joined. Justices
Scalia and Thomas filed dissenting opinions.
Justice Alito took no part in the consideration or
decision of the case.)

United States v. Grubbs, 2006 WL 693453
(March 21, 2006) (No. 04-1414). Reversing a deci-
sion of the Ninth Circuit, the Court held that an
“anticipatory” search warrant is not necessarily
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invalid, since any valid warrant reflects a determi-
nation that it is now probable that contraband, evi-
dence of a crime, or a fugitive is on the premises to
be searched, and will be on the premises when the
warrant is executed. The affidavit in support of the
anticipatory warrant merely shows that it is proba-
ble that the triggering condition will occur. [Parts I
and II] Moreover, the Fourth Amendment requires
only that the warrant particularly describe the place
to be searched and the things or person to be
seized. It does not require that the warrant specify
the triggering condition under which the warrant
will be executed [Part II1], although Justice Souter,
in a separate concurring opinion, suggests that it
would be wise for a magistrate to set out the trig-
gering condition in the warrant. (Opinion of the
Court by Justice Scalia, joined by Chief Justice
Roberts and Justices Kennedy, Thomas, and
Breyer, and by Justices Stevens, Souter, and
Ginsburg as to Parts I and II. Justice Souter filed
an opinion concurring in part and concurring in the
judgment, in which Justices Stevens and Ginsburg
joined. Justice Alito took no part in the considera-
tion or decision of the case.)

Relevant Civil Cases

Gonzales v. O Centro Espirita Beneficente
Uniao Do Vegetal, 126 S. Ct. 1211 (February 21,
2006) (No. 04-1084). Members of the respondent
church receive communion by drinking hoasca, a
tea brewed from plants containing DMT, a
Schedule I controlled substance. When U.S.
Customs inspectors seized a shipment of hoasca
and threatened prosecution, the church sued for
declaratory and injunctive relief. After a hearing on
the motion for a preliminary injunction, at which
the government conceded that its actions would
substantially burden a sincere exercise of religion,
the district court granted relief, holding that the
government had failed to demonstrate a compelling
interest justifying the burden and thus its actions
violated the Religious Freedom Restoration Act of
1993 (RFRA), 42 U.S.C. § 2000bb-1. The Court
affirmed and remanded for further proceedings.
(Opinion of the Court by Chief Justice Roberts,
joined by all members except Justice Alito, who
took no part in the consideration or decision of the
case.)

Scheidler v. National Organization for Women,
Inc., 126 S. Ct. 1264 (No. 04-1244), and
Operation Rescue v. National Organization for
Women, Inc. (No. 04-1352) (February 28, 20006).
The Hobbs Act, 18 U.S.C. § 1951(a), proscribes

only acts or threats of physical violence in further-
ance of a plan to engage in robbery or extortion
and related attempts and conspiracies. (Opinion of
the Court by Justice Breyer, joined by all members
except Justice Alito, who took no part in the con-
sideration or decision of the cases.) (Cert. Alert,
20:3 CriM. JuUsT. at 52 (Fall 2005).)

ARGUMENTS SCHEDULED

The following cases of interest to readers of
Criminal Justice were scheduled for argument dur-
ing the April sessions.

April 17, 2006: Washington v. Recuenco, No.
05-83, decision below at 110 P.3d 188 (Wash.
2005). Should error as to the definition of a sen-
tencing enhancement be subject to harmless error
analysis where it is shown beyond a reasonable
doubt that the error did not contribute to the ver-
dict on the enhancement?. (Cert Alert, 20:4 CRIM.
JusT. at 53 (Winter 2005).)

April 18, 2006: United States v. Gonzalez-
Lopez, No. 05-352, decision below at 399 F.3d 924
(8th Cir. 2005). Does a district court’s denial of a
criminal defendant’s qualified right to be represent-
ed by counsel of choice require automatic reversal
of his conviction? (Cert Alert, 21:1 CRIM. JUST. at
46 (Spring 2006).)

Zedner v. United States, No. 05-5992, decision
below at 401 F.3d 36 (2d Cir. 2005). Application of
the Speedy Trial Act. (Cert Alert, 21:1 CRIM. JUST.
at 46 (Spring 2006).)

April 19, 2006: Clark v. Arizona, No. 05-5966,
decision below unpublished, Arizona, lower court
case numbers 1-CA-CR -03-0851; 1 CA 03-0985,
January 25, 2005. Did the application of Arizona’s
insanity law and Arizona’s blanket exclusion of
evidence of mental disease or defect to rebut the
state’s evidence on the element of mens rea violate
petitioner’s right to due process under the
Fourteenth Amendment? (Cert Alert, 21:1 CRIM.
Jusrt. at 45 (Spring 20006).)

April 24, 2006: Brigham City v. Stuart, No. 05-
502, decision below at 2005 UT 13 (2005). (1)
Does the “emergency aid exception” to the warrant
requirement recognized in Mincey v. Arizona, 437
U.S. 385 (1978) turn on an officer’s subjective
motivation for entering the house? (2) Was the
gravity of the “emergency” or “exigency” suffi-
cient to justify, under the Fourth Amendment, the
officer’s entry into the home to stop the fight?
(Cert. Alert, 21:1 CriM. JusT. at 46 (Spring 2006).)

April 25, 2006: Dixon v. United States, No. 05-
7053, decision below at 413 F.3d 520 (5th Cir. 2005).
Where a criminal defendant raises a duress defense,

CRIMINAL JUSTICE n Summer 2006

49



should the burden of persuasion be on the govern-
ment to prove beyond a reasonable doubt the defen-
dant was not under duress, or upon the defendant to
prove duress by a preponderance of the evidence?
(Cert Alert, 21:1 Crim. JUST. at 45 (Spring 2006).)
Kansas v. Marsh, No. 04-1170, decision below
at 102 P.2d 445 (Kan. 2004). One hour for reargu-
ment, originally argued on December 7, 2005.
(Cert Alert, 20:4 CriM. JuUsT. at 54 (Winter 2005).)
April 26, 2006: Hill v. McDonough, No. 05-
8794, decision below unpublished (11th Cir. No.
06-10621, January 24, 2006). (1) Is a complaint

brought under 42 U.S.C. § 1983 by a death-sen-
tenced state prisoner, who seeks to stay execution
in order to pursue a challenge to the chemicals uti-
lized for carrying out the execution, properly
recharacterized as a habeas corpus petition under
28 U.S.C. § 22547 (2) Whether, under the Court’s
decision in Nelson [v. Campbell, 541 U.S. 637
(2004)] , a challenge to a particular protocol the
State plans to use during the execution process
constitutes a cognizable claim under 42 U.S.C.

§ 1983? (Cert. Alert, 21:1 CRIM. JUST. at 45
(Spring 2006).)

50

CRIMINAL JUSTICE n Summer 2006




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 212
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.10000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.25
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.25
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 212
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.10000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.25
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.25
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 600
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.10000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (IPC Print Services, Inc. Please use these settings with Acrobat 7. These settings should work well for every type of job; B/W, Color or Spot Color. We will be happy to customize settings for your needs - please contact Pre-press Helpdesk at \(888\) 563 3220 or prepress_helpdesk@ipcjci.com)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [792.000 1224.000]
>> setpagedevice


