CURRENT DEVELOPMENTS REGARDING
THE GATS AND LEGAL SERVICES:
THE SUSPENSION OF THE DOHA ROUND,
“DISCIPLINES” DEVELOPMENTS, AND OTHER ISSUES

by Laurel S. Terry

he General Agreement on Trade in Ser-
vices (GATS) was the first world trade
agreement to apply to services and
includes legal services within its coverage.
Because the U.S. is a member of the World Trade
Organization (WTO), it is bound by the provisions of
the GATS. For background information about the
GATS and legal services, see the author’s previous
BAR EXAMINER articles.! This update discusses a num-
ber of GATS developments that have occurred with-

in the past nine months.

SUSPENSION OF THE
DoHA ROUND NEGOTIATIONS

The most important development of the past nine
months was the July 24, 2006, suspension of the WTO
negotiations known as the Doha Round. The Doha
Round negotiations commenced in November 2001
as a result of an agreement reached during the
WTQO’s Fourth Ministerial Conference in Doha,
Qatar.” The “services” portion of the Doha Round
negotiations built upon the earlier GATS 2000 nego-
tiations. The GATS 2000 negotiations implemented
Article XIX of the GATS, which required WTO
Members to begin additional negotiations within
five years of the GATS entering into force “with
a view to achieving a progressively higher level of

liberalization.”?

Agriculture issues were the primary basis for the
suspension of the Doha negotiations. The G-6 coun-
tries (Australia, Brazil, India, Japan, the EU, and the
U.S.) could not resolve their differences over cuts in

farm tariffs or agricultural subsidies.*

Some Doha negotiations have now resumed.’
But it is not at all clear whether WTO Members will
be able to reach an agreement on the key issues
before U.S. fast-track trade authority expires at the
end of June 2007, or what will happen if WTO
Members are not able to reach an agreement by

that time.°

DEVELOPMENTS RELATED TO GATS
TRACK 2 AND THE “DISCIPLINES” ISSUE

Although the suspension of the Doha negotiations
undoubtedly was the most important development
of the past nine months, there were a number of
other important developments related to the
GATS Track 2 issues. GATS Track 2 refers to Article
VI:4 of the GATS which requires WTO Members
to develop “any necessary disciplines.”” Disciplines
are, in essence, WTO regulations that would apply
to those U.S. domestic qualification, licensing,
and ethics rules that do not discriminate against for-

eign lawyers.®

In June 2006, the U.S. circulated to other WTO

Members a revised proposal for “transparency”
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disciplines. This document is available on the
Internet although it has not been officially released to
the public by the U.S. government.” The four-page
U.S. transparency proposal calls for disciplines that
would (1) require WTO Members to establish mech-
anisms to respond to inquiries from interested per-
sons; (2) require WTO Members to publicize laws
and regulations related to qualification, licensing,
and technical standards, and (3) encourage WTO
Members, to the extent practicable, to ensure trans-
parency in the regulation of services subject to licen-
sure. The latter point included a “prior comment”

provision that has been quite controversial.”

The second important disciplines development
during the past nine months was the July 2006 paper
that was issued by the Chair of the WTO Working
Party on Domestic Regulation. This Consolidated
Working Paper on Disciplines is a useful document
because it summarizes the disciplines proposals that
have been circulated within the WTO and identifies
some of the “disciplines” debates among WTO
Members. This paper is not a public document but
has been leaked and is available on the Internet." The
U.S. government circulated a response to this paper
that makes clear the U.S. preference to have any dis-
ciplines limited to the issue of transparency rather
than addressing domestic regulation issues involv-

ing qualification or licensing.”

The third important disciplines development
during the past nine months was the ABA’s adoption
of an official policy position regarding the GATS
Track 2 “disciplines” issues. During its August 2006
Annual Meeting, the ABA unanimously adopted a
GATS disciplines resolution that was jointly support-
ed by a number of ABA entities, including the
Standing Committee on Professional Discipline, the

Task Force on GATS Legal Services Negotiations, the
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Section of International Law, and the Standing
Committee on Client Protection, as well as the
National Organization of Bar Counsel.” The resolu-
tion, which gives the ABA a policy basis upon which
it can provide comments to the Office of the U.S.
Trade Representative, consists of two paragraphs
that state that the ABA:

supports the efforts of the U.S. Trade
Representative to encourage the development
of transparency disciplines on domestic regu-
lation in response to Article VI (4) of the GATS
requiring the development of “any necessary
disciplines” to be applicable to service

providers; and

supports the U.S. Trade Representative’s par-
ticipation in the development of additional
disciplines on domestic regulation that are: (a)
“necessary” within the meaning of Article VI
(4) of the GATS; and (b) do not unreasonably
impinge on the regulatory authority of the
states’ highest courts of appellate jurisdiction

over the legal profession in the United States.

The resolution represents efforts to balance
“inbound” and “outbound” interests; “inbound”
interests are those related to foreign lawyers inbound
to the U.S. and “outbound” interests are those relat-
ed to U.S. lawyers and firms interested in providing

legal services in other countries.

In light of the first item reported above—the
suspension and unclear future of the Doha nego-
tiations—one might wonder whether it is a waste
of time to learn about these recent disciplines
developments. In my view, it is not a waste of time
and it would be a mistake for the U.S. legal commu-
nity to use the Doha Round’s difficulties as a reason

to ignore the disciplines issue and these three



disciplines developments. Even if the Doha negotia-
tions to further liberalize countries’” GATS commit-
ments fail, this failure would not invalidate the
GATS itself or WTO Members’ 1994 commitments.
The 1994 GATS agreement includes a disciplines-like
provision that applies if WTO Members fail to adopt
any disciplines at all.* Thus, regardless of the success
of the Doha negotiations, it is useful for the U.S. legal
community to continue to think carefully about the
disciplines issue. Moreover, it is unlikely that the
disciplines issue will disappear since the disciplines
issues continue to be under discussion at the WTO
(e.g., a number of countries, including India, Brazil,
and Chile, are pressing hard for disciplines related to
qualification and licensing issues) and since domes-
tic regulation issues may arise in the context of bilat-

eral free trade agreement.”

OTHER RECENT DEVELOPMENTS

There have been a number of other developments in
the past nine months that are worth noting. These

developments include the following:

In December 2005 in Hong Kong, WTO
Members had agreed that they would try a
new procedure in which some WTO Members
would join together to prepare plurilateral or
“collective” requests.” The U.S. was one of a
number of countries that joined in (and also
received) the resulting February 2006 “Legal
Services Collective Requests.””” This docu-
ment provides a useful blueprint to show the
type of legal services liberalization sought by

many countries.

In May 2006, Australian and U.S. government
and legal profession representatives held a
meeting pursuant to the Annex on Profession-
al Services contained in the U.S.-Australia Free

Trade Agreement. This Professional Services

Annex requires the U.S. and Australian gov-
ernments to encourage their relevant bodies to
develop mutually acceptable standards and
criteria for the licensing and certification of
professional services suppliers.” After the May
2006 meeting, the Conference of Chief Justices
(CCJ) invited Australian representatives to
attend the CCJ’s 2006 Annual Meeting.

During its August 2006 Annual Meeting, the
ABA coordinated an Asian Summit and a third
summit with the CCBE. These summits
addressed a wide range of topics, including
lawyer discipline cooperation, possible mu-
tual recognition initiatives, and other issues
related to global multijurisdictional practice.
Those attending the summits included repre-
sentatives from the ABA, state bars, the CC],
the NOBC, NCBE, and other law-related

organizations.

In August 2006, the ABA passed a revised ver-
sion of its Model Foreign Legal Consultant
Rule.” The ABA Section of Legal Education
and Admissions to the Bar sponsored the
amendments, which were based in large part
on recommendations that came from the
experiences of state bar admission authorities

who administered FLC rules.

In August 2006, the Conference of Chief
Justices adopted a resolution regarding foreign
legal consultant rules. Resolution 4 urges the
highest court of each state, if it has not already
done so, to consider adopting a rule permit-
ting the licensing and practice of foreign legal

consultants.

The Office of the USTR currently is negotiating

a number of bilateral trade agreements, many
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of which include legal services within their

coverage.”

In September 2006, during the International
Bar Association annual meeting, U.S. lawyers
and regulators participated in panel discus-
sions about the GATS and about international
lawyer discipline cooperation (and whether
Rule 22 of the Model Rules for Disciplinary
Enforcement might serve as a model). During
that same meeting, IBA Members discussed a
possible new GATS resolution that would
encourage countries to provide increased
GATS market access commitments, but
acknowledges their right to condition such
market access on “skills transfer” require-
ments, including the transfer that takes place
in the context of partnering with or employing

foreign lawyers.

Finally, it is worth noting that several state
governors recently have sent letters to the U.S.
Trade Representative requesting that their
states not be included within the GATS or

other international trade agreements.”

ook

As this brief summary shows, there have been
significant GATS developments within the past nine
months. Once again, I recommend that U.S. bar
admission authorities, bar associations, and lawyers

follow these developments closely. B
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