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offering the lowest net price or maximum discount available to the ordering agency
— although the FAR provides only that the agency may seek “additional discounts,”
which may not necessarily provide the lowest net price or the maximum discount.
As a practical matter, the BPAs are often used to establish additional discounts
based on increased volume of sales, and the proposed GSAR language may
interfere with that if the lowest tier of discounts is not the lowest net price. The
Section therefore recommends that GSAR 552.538-91 be clarified to be consistent
with FAR 8.4.

L GSA Should Clarify The Proposed Regulations Resarding
Participating Dealer Reporting Requirements (552.238-83).

The proposed rewrite of 552.238-83, Contractor’s Billing Responsibilities,
continues with the language from former clause 552.232-83, requiring a contractor
to maintain as part of its system of reporting for participating dealers “all other
significant sales data.” When this was adopted in 2003, the comments indicated:

The new clause at GSAR 552.232-83, Contractor's
Billing Responsibilities, contains a recordkeeping
requirement that is subject to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.). The clause
provides for the contractor to require all dealers
participating in the performance of the contract to
agree to maintain certain records on sales made under
the contract on behalf of the contractor. The records
required are the same as those normally maintained
by dealers in the commercial world and do not
represent a Government-unique recordkeeping
requirement. Therefore, the estimated burden for this
clause under the Paperwork Reduction Act is zero.
GSA has a blanket approval under control number
3090-0250 from OMB for information collections
with a zero burden estimate.

In this regard, we ask GSA to revise 552.238-83(a)(2)(iv) to include similar
language, such as “All other significant sales data normally maintained by dealers
in the commercial marketplace.” In lieu of such a revision, we ask GSA to clarify
what 1s intended by significant sales data.
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J. GSA Should Provide Clear Guidance And Instructions For Triggering
Price Reductions.

Although GSA has not revised the PRC, pending the recommendations of
the MAS Panel, it has included proposed revisions to GSAR 538.1506 which are
intended to “bring clarity” to certain aspects of the PRC. Unfortunately, these
changes do not address the significant number of ambiguities surrounding the PRC.
Therefore, in the event that GSA does not delay the Part 538 Rewrite or eliminate
the PRC, the Section recommends that GSA consider the detailed recommendations
that were previously submitted to the MAS Panel for clarifying the PRC, including
the following.

1. Define The Circumstances That Trigeger A Price Reduction.

In addition to identifying the basis of award customer and price/discount
relationship, Part 538 should be revised to require that the contract specifically
define the circumstances that would trigger a price reduction. This clarity is needed
in light of the substantial ambiguity in the current PRC clause. See American Bar
Association Comments To The Multiple Award Schedule Advisory Panel, dated
Oct. 17, 2008 (enclosed). That clause states that a price reduction will be triggered
not only when the Schedule holder grants “special discounts to the customer (or
category of customers) designated as the basis of award” and such discount
“disturbs the price/discount relationship of the Government to the basis of award
customer(s).” Rather, a reduction will be triggered more broadly where the
Schedule holder grants “more favorable discounts or terms and conditions than
those contained in the commercial catalog, pricelist, schedule or other documents
upon which award was predicated.” GSAR 552.238-75(c)(1)(1)-(i11).

2. Define Circumstances That Will Not Trigger A Price Reduction.

In addition to defining when a price reduction is triggered, the regulations
should expressly define the types of transactions that should not reasonably trigger
a price reduction, including transactions involving:

o any sale to the Government (whether made through the MAS
Schedule or not), as well as sales to “eligible ordering activities”
under the MAS Schedule;

o any customer not falling within the agreed-upon basis of award, as
defined in the Schedule;

o products and/or services not on the MAS Schedule at the time of the
transaction;



GSAR Case 2006-G507
March 27, 2009
Page 17 of 20

o settlement of customer disputes or customer satisfaction issue,
o demonstration, laboratory or “beta” products;
o charity or philanthropic purposes;

o delivery or performance outside the geographic scope of this
contract;

o any sale reasonably estimated to exceed the maximum order
threshold, including time-and-materials contracts;

o outstanding contractual pricing obligations existing at time of award,
or that arise from modifications or options honoring discounts or
pricing in existing contracts that did not otherwise trigger the price
reduction reporting or reduction provisions of this clause at the time
the sale was first entered; and

o other types of transactions specifically agreed to by the parties in
negotiations.

3. Clarity The Relationship Between The PRC And EPA Clauses.

The Section recommends that GSA clarify the interplay between the PRC
and the Economic Price Adjustment (EPA) clauses, which can be confusing to
understand and administer. The EPA clause used in MAS contracts that are
awarded based on a commercial price list, GSAR 552.216-70 (Economic Price
Adjustment — FSS Multiple Award Schedule Contracts (Sept. 1999) (Alt. 1 — Sept.
1999), does not address how the annual price increases afforded by the clause work
with the PRC. Thus, an argument can be made that every economic price
adjustment would disturb the price relationship first established at time of award.
This possibility is likely unintended, but in any event should be clarified.

K. GSA Should Rely Upon Government-wide OCI and PCI Standards
(GSAR 552.238-23).

As part of the GSAR 538 Rewrite, GSA has included the proposed clause at
552.238-23, “Organizational Contflicts of Interest (CI-FSS-054),” which attempts to
address organizational conflicts of interest (“OCI”), as well as individual conflicts
of interest and financial conflicts of interest.

As a threshold matter, the Section notes that the FAR Council issued two
advanced notices of proposed rulemaking in 2008 that would address
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organizational and personal conflicts of interest. To avoid creating conflicting
guidance or confusion for contractors, the Section recommends that GSA postpone
modifying 552.238-23 until such time as the final rule changes have been issued by
the FAR Council.

Additionally, the Section notes that although the clause addresses three
separate types of conflicts — “organizational,” “individual,” and “financial”
conflicts — it only defines organizational conflicts, and includes no guidance or
basic definition regarding personal or financial conflicts. In addition, the definition
of organizational conflict of interest in the proposed clause differs from the existing
definition in the FAR,” which could lead to unnecessary conflict and confusion.

Finally, the clause includes other potentially ambiguous language, including
the references to a contractor’s “affiliates” and the characterization of a “potential”
OCI that can be “reasonably anticipated.” If the proposed changes to the existing
OCI clause remain, the Section recommends that the clause be clarified to include
additional definitions and guidance, and that it be limited to those conflicts that are
truly organizational in nature and that additional clarification be provided in the
other areas noted.

i. “Use of Non-Government Emplovees to Review Offers” (GSAR

552.238-19).

The proposed clause at GSAR 552.238-19(c), “Use of Non-Government
Employees to Review Offers,” states that where personnel from non-governmental
organizations are involved in the evaluation of proposals, “personnel from these
organizations will be required to execute a non-disclosure and organizational
conflict of interest statements.” The Section recommends that this clause reference
the non-disclosure and conflict of interest obligations imposed under existing
GSAR 515.305 (Figure 515.3-1), or otherwise define the scope of the non-
disclosure and conflict of interest obligations to include, at a minimum, assurances
that information will be used solely for evaluation purposes and will not be
disclosed outside the Government.

3 See Far 2.101 (*“*Organizational conflict of interest” means that because of other activities or
relationships with other persons, a person is unable or potentially unable to render impartial
assistance or advice to the Government, or the person’s objectivity in performing the contract work
is or might be otherwise impaired, or a person has an unfair competitive advantage.”).
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M.

Miscellaneous Issues.

In a number of instances, the final rule does not include changes that were

discussed in the commentary. For example:

The background indicates that GSAR 538.4202 will include additional
verbiage to provide specific guidelines on the schedule renewal process, but
this was not included in the proposed rule.

The rewrite removes subpart 538.2, including 538.71, which requires
insertion of 552.238-71, Submission and Distribution of Authorized FSS
Schedule Pricelists. Although there are remaining references in the GSAR
rewrite, there is nothing that requires insertion of this clause. As a result,
we recommend a conforming change to remove all references to this clause,
and, as a result, the distribution of these pricelists.

Subsection (d)(8) of the proposed clause at 552.238-10, “Additional Offer
Submission Instructions (Federal Supply Schedules)(SCP-FSS—-001),” asks
any entity other than the manufacturer to provide “a guaranteed source of
supply letter.” The Section recommends that GSA please clarify if the
guaranteed source of supply letter is the same as the requirements in
552.238-90, or, if not, what the required elements of a “guaranteed” source
of supply letter are. '

I1.
CONCLUSION

The Section appreciates the opportunity to provide these comments and is

available to provide additional information or assistance as you may require.

cCl

Sincerely,

M’i& O Judek

Michael W. Mutek
Chair, Section of Public Contract Law

Karen L. Manos
Donald G. Featherstun
Carol N. Park Conroy
Mark D. Colley

Allan J. Joseph
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John 5. Pachter

Patricia A. Meagher

Michael A. Hordell

Council Members, Section of Public Contract Law

Chair(s) and Vice Chair(s) of the Commercial Products and Services Committee
Scott M. McCaleb

Kara M. Sacilotto
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