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“Act”), amending 10 U.S.C. § 2306a. 10 U.S.C. § 2306a(b) contains an exception
to the requirement to submit certified cost or pricing data when a commercial item
is being acquired. Section 818 limits that exception so that it “does not apply to
cost or pricing data on noncommercial modifications of a commercial item that are
expected to cost, in the aggregate, more than $500,000 or 5 percent of the total
price of the contract, whichever is greater.” 10 U.S.C. § 2306a(b)(3). The Section
has two comments on the interim rule implementing Section 818.

First, the Section recommmends that “$500,000” be changed to “$550,000”
where it appears in the interim rule in FAR 15.403-1(c)(3)(ii)(B) and {C). Section
818 does use the $500,000 figure to amend 10 U.S.C. 2306a(b). But 10 U.S.C.

§ 2306a also contains a subsection (a)(7), which provides for adjustments every
five years in the $500,000 threshold. That threshold is currently adjusted to be
$550,000, and to simplify matters and avoid confusion, other FAR sections use the’
adjusted threshold number of $550,000. See, e.g., FAR 15.403-4. The Section
recommends that a similar approach be taken here also.

Second, the Section is recommending a change to the FAR language
describing the threshold to avoid the possibility that the FAR might be
misconstrued and implemented in a way that would prove impracticable.

Section 818 was included in the Act in large part because of Congressional
concern that the Air Force did not have access to cost or pricing data on
noncommercial modifications in connection with a contract for the KC-767A
Tanker Aircraft. See Senate Report 108-260, at 355-56. The Senate Committee on
Armed Services, citing Department of Defense Inspector General’s Report D-2004-
064, noted that “less than one-third of the dollar value of the contract negotiated by
the Air Force was for the ‘green’ commercial aircraft.” Id. at 356.

Section 818 establishes a limitation to the cost or pricing data exception (for
DOD, NASA, and the Coast Guard) when the noncommercial modifications are
expected to “cost” more than $500,000 or 5 percent of the total “price” of the
contract. The Section believes that “expected to cost” in this context means cost to
the Government, which is the price charged by the contractor. Because a
component of the threshold is the percentage attributable to the noncommercial
modifications, and the denominator in determining that percentage is the price of
the contract, it is only logical that the numerator in determining that percentage be
the price of the noncommercial modifications. The Section believes that such an
approach 1s consistent with the language of Section 818, consistent with the
Congressional concern cited above, and makes common sense.
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Nevertheless, the Section is concerned that the current FAR language might
be construed by some to refer not to cost to the Government (i.e., price), but cost to
the contractor as measured by FAR Part 31. This could require a contractor that
typically provided commercial items to develop and implement a capability to
determine costs per FAR Part 31 merely to determine if it was within the dollar and
percentage thresholds of the exception.

The Section believes this concern can be alleviated by simply adding the
words “to the Government”™ after “total cost™ to the wording of FAR 15.403-

1(c)(3)(i)(B) and (C).

The Section recommends that FAR 15.403-1(c)(3)(i1 (B) and (C) be revised
to read as follows, so as to incorporate both of the above recommendations:

(B) For acquisitions funded by DoD, NASA, or Coast Guard, the
modifications are exempt from the requirement for submission of cost or
pricing data provided the total cost to the Government of the modifications
does not exceed the greater of $550,000 or 5 percent of the total price of the
contract.

(C) For acquisitions funded by DoD, NASA, or Coast Guard where the total
cost to the Government of the modifications exceeds the greater of
$550,000 or 5 percent of the total price of the contract and no other
exception or waiver applies, the contracting officer must require submission
of cost or pricing data.

The Section appreciates the opportunity to provide these comments and is
available to provide additional information or assistance as you may require.

Sincerely,

Robert L. Schaefer
Chair, Section of Public Contract Law

¢c:  Michael A. Hordell
Patricia A. Meagher
Michael W. Mutek



General Services Administration
August 10, 2005
Page 4

Carol N. Park-Conroy

Patricia H. Wittie

Hubert J. Bell, Jr.

Mary Ellen Coster Williams

Council Members

Co-Chairs and Vice-Chairs of the Commercial
Products and Services Committee

David Kasanow



