Defending Liberty
Pursuing Justice

2003-2004

CHAIR

Hubert 1 Bell, Jr

Ster 2600 Harris Tower

233 Peachiree St NE

Atlanta, GAC 303031530

041 5828027
CHAIR-ELECT

Patricia b Wittle

Ste 1100 Fast Towey

TROT KOS NW

Washington, 30 20005-3373
20254149210

VICE-CHAIR

Robert L. Schaeior

1233 W Obymipic Blud

Los Angeles, CA 900631021
3106 8931609

SECRETARY

Michae! AL Hordel

Familion Separe Gih fir

HOG TAh 51, NW

Washirgion, DO 200052004
12045 220-1232

JOGET AND FINANCE OFFICER
Patricia AL Moaghoer

311 Califorpia S, 10th Fir

San Pranviseo, CA G2104.2605
1151 9%6.2818

SECTHON DELEGATE AND
IMMEDIATE PAST CHAIR

Mary Flien Coster Willians

T17 Madison PLNW Ste 612
Washington, DO 200051086
Y005 2157

PREVIOUS PAST CHAIR
Norman R Thorpe

3 Abbiey Rd
095618

248y 6448105

Birmingham, M

COUNCH. MEMBERS

Poter 1. Balch

PO Box 1027, MS 108108
Maoorestown, NFOSOS7-0427

Ross W Branstetier, 1

00 Defense Pentagon
Washington, DO 203017100
Alexander 1 Brittin

P00 K S NW, Ste 100
Washington, DO 20006-1108
Robert A Burton

25 17 S NWRm 901
Washington, D0 20503

Mark £, Colley

G Pennsylvania Ave, NW, Ste 160
Washington, 0O 20006-6800
john Ao Currier

L6011 Research Bl

Rockuille, MDD 20850-3173
Helaine G, Elderkin

3EF0 Fairview Park D MAC 2004
Falls Churehy, VA 220424510

Daniel 1 Gordon
15171 5, NW
Washington, DO 20009390

002000t

Vesnier
TR00 K S1LNW Ste T

10 200061 HOE

EHTOR, PUBLIC CONTRACT
LAW JOURNAL

LIAISON

Roberts

i, S

SECTHON DIRECTOR
Marityn Netoras

AMERICAN BAR ASSOCIATION Section of Public Contract Law
Writer's Address and Telephone

Oldaker Biden & Belair, LLP
Suite 1100

818 Connecticut Avenue, N.W.
Washington, DC 20006

Phone: (202) 496-3493

Fax: (202) 293-6111
pwittie(obblaw.com

August 12, 2004

Yia E-Mail and First-Class Mail

General Services Administration
Regulatory Secretariat (MVA)
1800 F Street, NW, Room 4035
ATTN: Laurie Duarte
Washington, D.C. 20405

Re:  Proposed Rule on Share-in-Savings Contracting, FAR Case
2003-008, 69 Fed. Reg. 40514 (July 2, 2004)

Dear Ms. Duarte:

On behalf of the Section of Public Contract Law of the American Bar
Association (“the Section”), I am submitting comments on the above-referenced
matter.! The Section consists of attorneys and associated professionals in private
practice, industry, and Government service. The Section’s governing Council and
substantive committees have members representing these three segments to ensure
that all points of view are considered. By presenting their consensus view, the
Section seeks to improve the process of public contracting for needed supplies,
services, and public works.

The Section is authorized to submit comments on acquisition regulations
under special authority granted by the Association’s Board of Governors. The
views expressed herein have not been approved by the House of Delegates or the
Board of Governors of the American Bar Association and, therefore, should not be
construed as representing the policy of the American Bar Association.

' The Honorable Mary Ellen Coster Williams, Daniel 1. Gordon, and Robert A. Burton, Council
members of the Public Contract Law Section, did not participate in the Section’s consideration of
these comments, and they abstained from voting to approve this letter.

Fodl Moeting o November -8, 2003 @ New Orleans, LA
Midvear Moeting e february 206228, 2004« Annapolis, ML
Spring Meoting e Aprtl 29-Aday 12004 e Portland, OR
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As described in the proposed rule:

Section 210 of the E-Government Act amends the
Armed Services Procurement Act and the Federal
Property and Administrative Services Act to address
the use of SIS contracts for IT. Share-in-Savings is an
innovative, performance-based concept that is
intended to help an agency leverage its limited
resources to improve or accelerate mission-related or
administrative processes to meet strategic goals and
objectives and lower costs for the taxpayer. Under an
SIS contract, the contractor finances the work and
then shares with the agency in the savings generated
from contract performance. In general, agencies
would agree to pay the contractor for services
performed only if savings are realized and, in such
cases, only a portion of the total savings realized.

69 Fed. Reg. 40514 (July 2, 2004).

The proposed rule referenced above appears to be a faithful implementation
of the statutory requirement (Section 210 of the E-Government Act of 2002). We
recognize that this is a new concept, and that the rule can, and should, be modified
or expanded after Contracting Officers gain some experience in its application.
The Section, however, believes that some minor changes and additional guidance
before the final rule is promulgated would facilitate the use of share-in-savings
contracting.

I. Definitional Comments

For some time, share-in-savings has been used successfully in federal and
other governmental energy-savings contracts, but this is a new concept to the
Federal Government in the IT area. Thus, terminology may be unfamiliar and
definitions are correspondingly important. It appears to the Section that the
proposed rule needs some clarification and additional definitions. “Benefit Pool,”
“Current Baseline,” “Projected Baseline,” and “Savings” are critical terms and are
defined but “quantifiable baseline” used in Proposed 48 C.F.R. § 39.309 is not.
“Quantifiable baseline” comes from the E-Government Act, which states:

Contracts awarded pursuant to the authority
of this section shall include a provision containing a
quantifiable baseline that is to be the basis upon
which a savings share ratio is established that
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governs the amount of payment a contractor is to
receive under the contract. Before commencement of
performance of such a contract, the senior
procurement executive of the agency shall determine
in writing that the terms of the provision are
quantifiable and will likely yield value to the
Government.

10 U.S.C. §2332(a)(4).

It appears that the statutory term is equivalent to the “Current Baseline” but
that is an interpretation that should be made clear -- ideally the same term should be
used as we propose below.

We are also concerned about some lack of clarity in the definitions of the
proposed rule and the possibility of confusion arising from the interplay of these
terms. The “current baseline” is defined as “the estimated total cost to the
Government to implement an information technology project through other than a
Share-in-Savings contract. It includes all costs of ownership, including
procurement, management, operation, maintenance, and administration.” Proposed
48 C.F.R. § 39.301 (emphasis added). This definition thus appears to be based on
the assumption that there will be some IT contracts implemented without the share-
in-savings provision. A better scenario is one in which the agency does not have
the upfront budget to implement an IT project, and without the share-in-savings
provision, would continue to operate inefficiently out of year-to-year funding. This
1s the scenario in many of the energy savings contracts where an agency lacked
funding to replace windows, thermostats, and HV A systems, but expected annual
funding to continue at levels sufficient to pay for the inefficient operating costs.
Thus, once the contractor paid for the system’s improvements, the savings were
paid out of the old operating funding levels. If the agency had assumed it would
undertake the improvements, no savings would be realized and it would not have
gotten the improvements because it lacked those capital type funds. In a perfect
world, the agency could justify and obtain such capital funding.

The proposed regulation could lead to confusion of the cost and benefit
concepts also because it does not clearly distinguish between their use in evaluating
competing proposals and their use in paying out the winning contractor’s share of
the realized savings. Conceptually, in the evaluation process, the agency uses an
estimate of future costs based on its experience with the current systems to
establish a baseline and then, if necessary, adjusts the contractor’s estimates of
savings generated by implementation of its proposal. After award, the contractor
1s paid based on actual costs saved (and if agreed and implemented, quantified
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quality improvements) compared to the agreed baseline. We would anticipate that
at the time of award, the baseline for payment might be adjusted somewhat to better
align it with the contractor’s proposal than the baseline used in evaluating the
competing proposals. As written, the definitions do not address this distinction
unless that 1s what is meant to be conveyed by the parenthetical “new” in the
definition of Benefit Pool:

Benefit Pool--Savings realized based on the net difference between
the current baseline costs and the projected (new) baseline costs derived
from the implementation of the new project or program.

Proposed 48 C.F.R. § 39.301. In the context of SIS contractor payments, the
benefit pool, current baseline, and projected baseline definitions assign definitions
that are counterintuitive - the current baseline is the estimates of out-year costs that
would have been incurred but for the SIS contract made at the time of the contract
award, while the projected baseline is actual costs incurred to meet the same needs
during contract performance. One could also argue that these costs do not
constitute the baseline.

We therefore suggest the following changes to the defined terms:

l. Change “Projected Baseline” to “Projected SIS Costs,” defined as
the “estimated total cost to the Government to meet the same needs
covered in the current evaluation baseline through a Share-in-
Savings information technology project - exclusive of savings to be
paid the contractor.”

2. Change “Current Baseline” to “Current Evaluation Baseline,”
defined as “the estimated total cost to the Government to continue
meeting the needs described in the performance based work
statement as currently forecast without a Share-in-Savings contract.
It shall include all costs of ownership, including procurement,
management, operation, maintenance, and administration.”

3. Add a new term, “Evaluation Benefit Pool,” defined as “the
difference between the Current Evaluation Baseline and the
Projected SIS Costs plus anticipated, quantified quality
improvements, if any, for each offeror.”

4. Add a new term, “Savings Pool,” defined as “the difference
between the Contractual Baseline, that 1s the Current Evaluation
Baseline as adjusted in the awarded contract to reflect the SIS
project being undertaken, and actual costs incurred by the
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Government to meet the needs covered by the contractual baseline
plus agreed payments for meeting or exceeding defined objectives
to reflect the quantified quality improvements used in evaluating
the winning proposal. This is the “quantifiable baseline” required
by the E-Government Act of 2002.

Based on these definitional changes, we would suggest “savings pool” be
substituted for “quantifiable baseline” in 48 C.F.R. § 39.309(a)(1). We would
likewise suggest that 48 C.F.R. § 39.309(a)(2) read as follows:

(2) Before award of a Share-in-Savings contract, the
agency senior procurement executive shall determine
in writing that the savings pool established in the
contract quantifies with reasonable accuracy the
value the share-in-savings award will likely yield to
the Government.

I1. General Comments
We also suggest the following additional areas for your consideration:

1. The definition of “cancellation” in proposed section 39.301 states
that cancellation results when the contracting officer fails to notify
the contractor that the funds are available for performance of the
succeeding program year requirement. We see no reason to leave
the contractor in doubt and have cancellation occur by default. The
contracting officer should be required to give written notification to
the contractor in all cases.

2. The definition of “Share-in-Savings contract” in this same section
emphasizes quantifiable savings by not including explicitly the
notion of quantifiable benefits from the savings definition. We
envision that at least some if not many of the improvements in
information technology may be qualitative and could greatly
improve mission performance, but still not be readily quantifiable in
dollar savings, or at least not precisely. Some flexibility to
establish objective criteria to reward the contractor in such
situations might be considered.

3. Solicitation of Proposals. The guidance in proposed Subpart
39.300-4 1s fairly sketchy. Would offerors be responding to a broad
statement of need, a requirement for a specific IT capability, or
anything between these extremes? The solutions and thus the risks



Ms. Laurie Duarte
August 12, 2004

Page 6

could be different for every offeror in responding to a performance-
based solicitation, further complicating the identification of
evaluation criteria and selection of “best value.” The proposed rule
may not be the place to include an example to illustrate how this
process will work, but some consideration should be given to
making such additional guidance available on the GSA Share-in-
Savings website or elsewhere.

There 1s no mention of risk of loss prior to completion of contract
performance. Share-in-Savings contracts often contemplate that the
Government will obtain IT assets at the end of performance; indeed,
obtaining the assets is often one of the reasons for using a Share-in-
Savings approach. Often, however, these assets will be located in a
Government facility. Thus, there may be situations in which it
would be appropriate for the Government to share or assume the
risk of certain types of loss prior to contract completion (e.g., if a
Government building that houses the Contractor's assets should be
destroyed). Because the manner in which risk allocation should be
addressed may not be obvious (and is apparently not addressed by
standard FAR clauses), the contract should address explicitly which
party bears the risk of loss during contract performance. This
allocation may, in fact, differ depending upon which proposal is
accepted because asset use and importance to the Government may
differ depending on the approach chosen.

There 1s no mention of intellectual property rights, either with
respect to hardware or software that offerors may develop. Is it
assumed that what the successful contractor delivers is a proprietary
commercial item and the Government only acquires the offeror’s
standard commercial rights or limited rights? The rule should note
that because the contractor is financing the work, the typical
presumption should be that the contractor owns all the intellectual
property. Regardless of whether the final regulation reflects this
suggestion, it should require the contract to expressly and clearly
address the IP issue to avoid many questions later and to ensure
both parties understand the implications of the SIS contract for
these important rights. See Data Enterprises of the Northwest v.
General Services Administration, GSBCA No. 15607, 2004 WL
323922 (Feb. 4, 2004); Ervin and Associates, Inc. v. United States,
59 Fed. Cl. 267, (2004); 18 Nash & Cibinic Report 9 19, 20 & 21
(May 2004).
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The Section appreciates the opportunity to provide these comments and is
available to provide additional information or assistance as you may require.

Sincerely,

q 3 &
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Patricia H. Wittie
Chair, Section of Public Contract Law

cc: Robert L. Schaefer

Michael A. Hordell

Patricia A. Meagher

Carol Park-Conroy

Hubert J. Bell, Ir.

Mary Ellen Coster Williams

Council Members

Co-Chairs and Vice Chairs of the
Acquisition Reform & Experimental
Procurement Processes Committee

David Kasanow



