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Services State Plan Revi ews

AGENCY: Admi nistration on Children, Youth and Fam |ies (ACYF),
Admi ni stration for Children and Fam |lies (ACF), Departnent of Health
and Hurman Servi ces (DHHS).

ACTION:  Final Rule.

SUMMARY: This final rule amends existing regul ations concerning Child
and Fami |y Services by addi ng new requi renents governing the review of
a State's conformty with its State plan under titles IV-B and |IV-E of
the Social Security Act (the Act), and inplenents the provisions of the
Soci al Security Act Amendnents of 1994 (Pub. L. 103-432), the

Mul ti ethnic Placenent Act (MEPA) as anended by Pub. L. 104-188, and
certain provisions of the Adoption and Safe Families Act (ASFA) of 1997
(Pub. L. 105-89).

In addition, this final rule sets forth regulations that clarify
certain eligibility criteria that govern the title IV-E foster care
eligibility reviews which the Adm nistration on Children, Youth and
Fam | i es conducts to ensure a State agency's conpliance with statutory
requi renents under the Act, and nakes other technical changes to the
race and ethnicity data elements in the Adoption and Foster Care
Anal ysi s and Reporting System ( AFCARS).

EFFECTI VE DATE: March 27, 2000.

FOR FURTHER | NFORMATI ON CONTACT: Kathy MHugh, Director, Policy
Di vision, Children's Bureau, Adm nistration on Children, Youth and
Fam |lies at (202) 401-5789.

SUPPLEMENTARY | NFORMATI ON
| . Background
I'l. Approach
A. Consultation Wth the Field
B. Anal ysis and Deci si on- Maki ng
C. Regul ation in Context
I11. Discussion of Myjor Changes and Provisions of the Final Rule
A. Definitions
B. Child and Fanmily Service Revi ews
C. Enforcenent of Section 471(a)(18) of the Act
D. Reasonable Efforts and Contrary to the Wel fare Determ nations
and Document ation
E. Case Pl ans and Case Revi ew Requirenents
F. Title I V-E Reviews
G. Special Popul ations
I'V. Section-by-Section Discussion of Comrents
V. | npact Analysis
Fi nal Rule

| . Background
Titles 1V-B and I V-E of the Social Security Act (the Act) are the

primary sources of Federal funds for State child welfare services,
foster care and adoption assistance. The Adoption Assistance and Child



Wel fare Act of 1980 (Pub. L. 96-272), anended title IV-B child welfare
services to institute financial incentives for States to provide
certain protections for children in foster care under section 427 of
the Act. Public Law 96-272 also established Part E of title IV of the
Act, "~ Federal Paynments for Foster Care and Adoption Assistance.'' The
foster care conponent of the Aid to Families with Dependent Children
(AFDC) program which had been an integral part of the AFDC program
under title I'V-A of the Act, was transferred to the newtitle |IV-E,

ef fective on October 1, 1982.

I n August 1993, under the Omi bus Budget Reconciliation Act of
1993, Public Law 103-66, Congress again anmended title |IV-B, creating
two subparts and extending the range of child and famly services
funded under title IV-B to include famly preservation and famly
support services. The fam |y preservation and support services were
designed to strengthen and support famlies and children in their own
hones, as well as children in out-of-hone care.

Later, through the Social Security Anendnents of 1994, Congress
repeal ed section 427 and anended section 422 of the Act to include, as
State plan assurances, the protections formerly required in section 427
of the Act. As a result, ACF is no longer conducting ~~427'' reviews to
deternmine if a State is eligible to receive additional title |V-B,
subpart 1 funds. Besides mandating the Secretary to promul gate
regul ations for reviews of State child and famly service prograns, the
amendnents to the Act at section 1123A required the Departnment to nake
techni cal assistance available to the States, and afforded States the
opportunity to devel op and inplenent corrective action plans designed
to aneliorate areas of nonconformity before Federal funds are wthheld
due to the nonconformty.

In 1994, Congress passed the Multiethnic Placenent Act (MEPA),
Public Law 103-382, to address excessive lengths of stay in foster care
experienced by children of mnority heritage. One factor believed to be
contributing to these excessive lengths of stay in foster care was
State agencie' attenpts to place children of minority heritage in
foster and adoptive hones with parents of simlar racial or ethnic
backgrounds. The MEPA forbids the delay or denial of a foster or
adoptive placenent based on the race, color, or national origin of the
prospective foster parent, adoptive parent, or child involved. At the
same time, Congress added a title IV-B State plan requirenment to
section 422(b)(9) of the Act, to conpel States to make diligent efforts
to recruit prospective foster and adoptive parents who reflect the
racial and ethnic diversity of the children in the State for whom
foster and adoptive hones are needed.

As originally enacted, section 553 of MEPA pernmitted States to
consider the cultural, ethnic, or racial background of the child and
the capacity of the prospective foster or adoptive parent to neet the
needs of a child of such background, as one of several factors in
maki ng foster and adoptive placements. In 1996, through section 1808,
"“Renoval of Barriers to Interethnic Adoptions,'' of the Small Business
Job Protection Act (Pub. L. 104-188), Congress repeal ed section 553 of
MEPA, believing that the " “perm ssible consideration'' |anguage therein
was being used to obfuscate the intent of MEPA. Section 1808 of Public
Law 104- 188 anended title IV-E by adding a State plan requirenent,
section 471(a)(18) of the Act, which prohibits the delay or denial of a
foster or adoptive placenment based on the race, color, or nationa
origin of the prospective foster parent, adoptive parent, or child
i nvol ved. Section 1808 of Public Law 104-188 al so dictates a penalty
structure and corrective action planning for any State that violates



section 471(a)(18) of the Act.

On Novenber 19, 1997, President Clinton signed the first broad-
based child welfare reform | egislation since Public Law 96-272 was
enacted in 1980. The Adoption and Safe Fam |ies Act (ASFA) of 1997,
Public Law 105-89, seeks to provide States with the necessary tools and
incentives to achieve the original goals of Public Law 96-272: safety;
per manency; and child and famly well-being. The inpetus for the ASFA
was a general dissatisfaction with the performance of State' child
wel fare systems in achieving these goals for children and fanmlies. The
ASFA seeks to strengthen the child welfare systeml s response to a
child' s need for safety and permanency at every point along the
conti nuum of care. In part, the |aw places safety as the paranount
concern in the delivery of child welfare
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servi ces and decision-naking, clarifies when efforts to prevent renova
or toreunify a child with his or her famly are not required, and
requires crimnal record checks of prospective foster and adoptive
parents. To pronote pernmanency, ASFA shortens the time frames for
conducti ng permanency hearings, creates a new requirenment for States to
meke reasonable efforts to finalize a permanent placenent, and
establishes time frames for filing petitions to terminate the parenta
rights for certain children in foster care.

I'l. Approach
A. Consultation Wth the Field

A Notice of Proposed Rul emaki ng (NPRM was published in the Federa
Regi ster on Septenber 18, 1998 (63 FR 50058-50098) with a 90-day public
comment period. We received 176 letters within that period from State
and local child welfare agencies, national and | ocal advocacy groups
for children, educational institutions, and individual social workers.
O her commenters on the NPRM included: Menbers of Congress, providers
of child welfare services, State and |ocal courts, national and State
associ ations representing groups of practitioners, Indian tribes, and
| ocal conmunity organizations.

Prior to developing the NPRM we consulted extensively with the
child welfare field. We conducted a series of focus groups related to
the child and fami |y services reviews with representatives of State
progranms and national organizations, as well as with famly and child
advocates. In addition, State and Federal teans conducted 12 in-depth
on-site pilots of the child and fanily services reviews that shaped our
devel opnent of the regulation. W also conducted pilots of the title
IV-E eligibility reviews in 12 States during the fiscal years 1995
t hrough 1998. Shortly after the enactnment of ASFA, we held focus groups
in Washington, D.C. and in each of the 10 Federal regions to obtain
input fromthe field on the inplenentation of the new | aw.

B. Anal ysis and Deci si on- Maki ng

We received a wide range of witten coments on the NPRM
representing a nultitude of perspectives on Federal monitoring of State
child wel fare prograns and neeting title IV-E statutory requirenents.
We received w despread support for an outcomes-focused approach to the
child and famly services reviews and the inclusion of a program



i mprovenent process subsequent to determ nations of substantia
nonconform ty, and have thus retained these features in the final rule.
We al so received comrents expressing concerns about other provisions of
t he NPRM

The maj or concerns from commenters centered around provisional and
two-tiered licensing systens for foster care hones, objectivity and
clarity of substantial conformity determinations in the child and
famly services reviews, the enforcenent of the Miltiethnic Placenent
Act (as anended), docunmentation of reasonable efforts and other
judicial determ nations, and exenptions and exceptions fromthe
term nation of parental rights provisions. W anended and cl arified
many aspects of the final rule in response to these major issues and to
ot her comrents. To guide us in maintaining an appropriate balance in
our analysis of the coments and deci si onmaking for the final rule we
used several principles. Those principles are to:

Focus on Achieving the Goals of Safety, Permanency and Well-being in
State Child Wl fare Systens

We believe that the Adoption and Safe Fami |ies Act of 1997 clearly
establ i shes safety, permanency and well-being as the key goals for
State child welfare systens. W were m ndful, therefore, to have
regul atory provisions that woul d support these statutory goals. For
exanple, in the NPRM we proposed to prohibit provisional, or |ess than
full licensure of foster care providers for title IV-E purposes. Mny
commenters opposed this prohibition for various reasons. Sonme were
concerned that since relative caregivers were often granted | ess than
full licensure, disallowing this practice for title IV-E purposes would
reduce kinship care and the stability it can provide in a child s life.
Whil e we encourage States to consider permanency in kinship care
arrangenents, the ASFA clearly requires the safety of the child to be
t he paranount concern that will guide all child welfare services. In
addition, the statute on its face requires that a honme is fully
licensed or approved as neeting the State's licensing standards for the
purpose of title IV-E eligibility. Therefore, we decided to retain the
proposed prohibition on less than full licensure, in part because the
statute as anended by ASFA conpels us to ensure that children are in
saf e pl acenents.

We al so chose to strengthen our focus on safety, permanency and
wel | -being in the child and fam |y services reviews in a nunber of
ways. Many comrenters were uncl ear about how we woul d neasure these
out cones, so we have strengthened our process for neasuring and
determ ning substantial conformty with the safety and pernmanency
outcones in particular, through the statew de assessnent. W al so heard
concerns that one of the safety outcomes was in fact two separate
outcones, so we have divided the first safety outcone accordingly. W
believe that these nodifications will help clarify our expectations for
States to achi eve these outcomes.

Anot her exanpl e of strengthening our focus on permanency is in the
term nation of parental rights provisions. Many conmenters believed
that certain groups of children in foster care should be exenpted from
the application of the provision for States to file a petition to
term nate parental rights. Consistent with the statutory franmework and
desire for tinmely permanency for all children in foster care, we have
clarified that no group of children is to be exenpted fromthe TPR
provi sion and State or tribal agencies nmay nmake exceptions to the TPR
requi renents only on a case-by-case basis.

Move Child Welfare Systems Toward Achieving Positive Child and Fam |y
Qut comes Wil e Maintaining Accountability



As we noted in the NPRM we have dranmatically changed the focus of
State programreviews by exanmining the results that child and famly
servi ces progranms achieve, rather than the accuracy and conpl et eness of
the case file docunentation. Most comrenters overwhel m ngly supported
this approach as one that would i nprove the provision of child welfare
services for children and famlies, and we have thus retained a focus
on outcomes in the final rule.

Sonme of the comrents, however, also suggested that the flexibility
that is inherent in an outcones-based approach nust be properly
bal anced with sufficient Federal oversight and State accountability. We
agree that flexibility and accountability must be bal anced, and have
strengt hened several provisions in the final rule in this respect. For
exanpl e, for States who were deternm ned to be out of substantia
conpliance on a child and fam |y services review, we proposed to allow
States two years, with a possible extension to three years, to conplete
a program inprovenment plan. Sone comenters supported this | ength of
time as sufficiently flexible to address needed areas of inprovenent,
whil e others believed the programinprovenent period to be too long. In
response, we have clarified that we do not expect States to take the
full two
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years to conplete programinprovenent in all cases, and note that a

State will only be able to extend a program i nprovenent plan to three
years in rare circunstances subject to the approval of the Secretary.
Finally, we will apply penalties for nonconfornmty as soon as a State

fails to inmprove on an area of nonconformty within the interval noted
in the programinprovenent plan, rather than at the conclusion of the
entire plan. We believe that these changes to the final rule properly
focus the State on achieving outcomes while maintaining flexibility and
accountability.

We al so believe it necessary to ensure State accountability in the
areas of docunmentation of reasonable efforts and contrary to the
wel fare determ nations and requirenments related to enforcenent of
section 471(a)(18) of the Act. Sone commenters were concerned that the
docunent ati on requirements and enforcenent of section 471(a)(18) of the
Act were too inflexible. However, we believe that State accountability
and Federal oversight in these critical areas of child and fanmily
protections and anti-discrimnation consistent with the statute, wll
|l ead to better outcomes for children and fanmilies.

Use Non- Regul atory Resources to Support Federal Statutory and
Regul at ory Provi si ons

As we anal yzed the comments, we carefully considered whether
Federal regulations were the appropriate vehicle to address certain
comments. We believe that we can better respond to sone coments in a
venue separate fromthe regul atory process, such as through technica
assi stance activities or program gui dance.

For instance, sone commenters requested regulations on title IV-E
training or prograns under title IV-B of the Act. W have very limted
authority to expand the scope of the final rule beyond the issues
presented for public comment in the NPRM but we are now aware of
certain issues that we may consider for future clarification. O her
commenters asked for specific guidance on working to reunify children
with parents who have substance abuse problens, or guidelines for
judges on reasonable efforts, while others requested information about
"“best practices'' in concurrent planning. W are committed to



provi ding practice | evel guidance and will provide technical assistance
in a variety of forms rather than in regulation. O her comrenters
requested Federal funds to subsidize | egal guardianships, or train
courts and their staff. Under current authority, title IV-E funds
cannot be used for these purposes. However, we can direct States to our
resource centers who nay have infornmation on seeki ng non-Federa

fundi ng sources for such initiatives.

C. Regulation in Context

This final rule incorporates many provisions of recently enacted
 egi sl ation, including the Adoption and Safe Fanmilies Act of 1997, the
Mul tiethnic Placenment Act of 1994 as anended, and the Social Security
Act Amendments of 1994. We received some comments that criticized us
for not focusing on the requirenents of ASFA and ot her anendi ng
| egi slation. W believe that some conmenters were unclear that, to a
| arge extent, provisions of ASFA, MEPA, etc. amend the Social Security
Act (the Act), and that we refer to the requirenents by their citation
in the Act, rather than their citations in the amending |egislation. W
believe that this final rule does address the requirenents of the
amendi ng | egislation in the context of the existing requirenents of
titles 1V-B and I V-E of the Act.

In addition to the guidance provided by this final rule, we
encourage adm nistrators to use the appropriate statutes as references
in inmplementing Federal requirements. Also, the final rule anmends
exi sting regulations at 45 CFR part 1355 and 45 CFR part 1356.
Therefore, we encourage the reader to exanine and inplenment the rules
herein in conjunction with existing regulations that have not been
amended.

I1l1. Discussion of Myjor Changes and Provisions of the Final Rule

Di scussed bel ow are sonme of the major changes and provisions of the
final rule. A nore thorough response to the individual comments can be
found in the section-by-section di scussion.

A. Definitions

Overall, we received comments that requested greater clarity on
several definitions. We frequently encountered comments that noted that
the Federal definitions did not enconpass the variety of State
definitions or practice. Wiere a definition was not essential to the
proper inplenmentation of the program we chose to be flexible and | eave
definitions to the State's discretion. In particular, we deleted
definitions of a ~“full hearing'' and a " “tenporary custody hearing'
as the coments revealed that they were linmiting and not hel pful to
States. We al so received comments that requested additional definitions
for term nology used in the statute or in the regulation, e.g.
““conpelling reasons,'' " Taggravated circunmstances,'' and " reasonabl e
efforts."' In nost cases we chose not to regulate additiona
definitions as we do not wish to be nore prescriptive and restrict
State flexibility.

The proposed definition of the “~“date a child is considered to have
entered foster care'' elicited many comments requesting nore clarity
and State flexibility. In response, we have revised the definition to
mrror the statutory | anguage nore closely. The “~“date a child is
considered to have entered foster care'' is no |onger different for



children placed in foster care under voluntary placenment agreenents,

but nmore consistently applied. We also have clarified that a State can
use a date earlier than the outside Federal linmt set in the statute to
begin the "“clock'' for satisfying the requirements for holding
periodi c reviews, permanency hearings, and for the term nation of
parental rights (TPR)

We received many comments on the definition of a ~ foster famly
home'' that urged us to allow provisional |icensure and a two-tiered
system of |icensing and approval. Despite these coments, we are
prohi biting these practices, consistent with the statute, to ensure
that children receiving title IV-E funds are placed safely in |icensed
homes. In recognition that some tine may | apse between the date when a
foster famly home satisfies all requirements for |icensure or approva
and the actual date the license is issued, we will allow States to
claimtitle I V-E reinbursenent during this period, not to exceed 60
days. To accommpdate those States where current State practice is not
consistent with the requirenents for foster famly hones, we will allow
a six-nmonth period for States to bring current foster famly honmes to
the appropriate |icensing standards.

B. Child and Fanmily Services Reviews

We received many coments in response to the proposed child and
famly services review process that have hel ped us strengthen it
significantly fromthat proposed in the NPRM In the NPRM and in the
early pilot reviews, we relied heavily on the findings fromthe on-site
reviews to nake deterni nati ons about substantial conformity. In the
final rule, we believe we have bal anced our use of statew de
guantitative indicators with case-specific qualitative observations in
our deci sion-maki ng about substantial conformty. Anong the major
changes we have nmade in the child and famly review process are the
foll owi ng: We have strengthened the use of the statew de assessnent,
sel ected particular statewi de data indicators to use in deternining
subst anti al
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conformty, nore clearly defined the process for reviewi ng the systemc
factors, clarified the criteria for determ ning substantial conformty,
i ncreased the frequency of full reviews for States not in substantia
conformty, added a di screpancy resolution process, and added graduated
penal ties for continuous nonconformty.

Most of the comments we received, particularly fromthe States,
strongly favored the change to the results-and outcone-based review
process proposed in the NPRM from the prior enphasis on conpliance with
procedural requirenments. Simlarly, we received very strong support for
proposing a review process that provides tinme for States to inprove
programs and enhance services to children and fanmlies rather than one
that inposes i medi ate penalties for nonconformty with certain
requi renents. A nunber of comments al so indicated concerns about the
details of the review process and raised i ssues about the overal
approach that ACF is taking in reinventing the child and fanily
Services reviews.

Since we did not include all of the details of the reviews in the
proposed rule, we would like to explain the procedures in nore detai
prior to addressing the major changes we made to the child and fanily
services review



W will review State prograns in tw areas: (1) Qutcones for
children and famlies in the areas of safety, permanency, and child and
fam |y well-being; and (2) systemic factors that directly inpact the
State's capacity to deliver services leading to inproved outcones. The
outcones are as foll ows:

Saf ety Qutcones

1. Children are, first and forenost, protected from abuse and
negl ect.

2. Children are safely nmaintained in their hones whenever possible
and appropriate.

Per manency CQutcones

1. Children have permanency and stability in their living
situations.

2. The continuity of famly relationships and connections is
preserved for children.

Child and Family Well-Being Qutcones

1. Fam |lies have enhanced capacity to provide for their children's
needs.

2. Children receive appropriate services to neet their educationa
needs.

3. Children receive adequate services to neet their physical and
ment al heal th needs. Each outcone is evaluated by using specific
performance indicators and two outcones are eval uated using data
i ndicators as well

State programs will also be reviewed to determ ne the extent to
which the State agency has inplenented State plan requirenents that
build the capacity to deliver services leading to inproved outconmes. W
descri be such State plan requirenents as system c factors. These
system c factors include: (1) Statewi de information systems; (2) case
review system (3) quality assurance system (4) staff and provider
training; (5) service array; (6) agency responsiveness to the
community; and (7) foster and adoptive parent |licensing, recruitnent
and retention. Each of the systenic factors subject to review is based
on specific State plan requirenents. Qur review and assessnent of the
systemic factors will be based on the extent to which the State is in
conformty with those State plan requirenents.

We also want to clarify how the various conponents of the review
process will inform decisions regarding substantial conformty.

Four sources of information are included in the child and fam |y
services reviews in order to make deci sions about substantia
conformty:

<bul l et > Statew de AFCARS and NCANDS data on foster care, adoption
and child protective services, including the State's performance on
statewi de data indicators with respect to the national standards for
such;

<bull et> Narrative information on outcones and system c factors;

<bul l et> Case-specific qualitative information and fanmly
i nterviews on outcomes; and

<bullet> Interviews with non-case-specific State and | oca
community representatives on outconmes and systemic factors.

To conplete this review effort, several tools will be used,

i ncl udi ng:

<bullet> A field-tested CFSR procedures manual that addresses the
steps to be followed in the reviews and suppl enments information
included in the rule;

<bul l et> A statew de assessnent instrunent that directs the
utilization of statewi de foster care, adoption and child protection



data to conplete a narrative discussion of the outconmes and systenic
factors reviewed, and the State's performance in neeting the standards
for the statew de data indicators;

<bullet> An on-site intensive review instrunment;

<bullet> Interview protocols for use with State and | oca
st akehol ders; and

<bul l et> A summary of findings and recomendati ons formthat
enabl es the review teamto address each outcone and systenic factor
reviewed. This form when conpl eted, serves as the report of the review
findings to the State.

There are five steps in the review process, fromthe point of
initiating the review to assessing penalties where determni nations of
nonconformty are nade:

<bullet> Prior to the State begi nning work on the statew de
assessnent, ACF prepares and transnits data profiles of the State's
foster care and child protective service popul ati ons, using AFCARS and
NCANDS data subnitted by the State. Sone exanpl es of the data included
in the profiles include the length of stay in foster care, foster care
re-entries, and repeat nmaltreatnment rates of children. The data will
i ndi cate whether or not the State neets the national standards for
those statew de data indicators used to determ ne substantia
conformty.

<bull et> The State then conpletes the statew de assessnent. This
task requires the State to examine the data relative to the State
prograns, goals, and objectives, and consider themin |ight of the
outcones for children and fanmlies subject to review. The State al so
addresses in narrative the systenic issues under review relative to
their influence on the State's capacity to deliver effective services.
Based on the quantitative and qualitative findings of the statew de
assessnment, the State and the ACF Regional Ofice jointly nmake
deci si ons about the |locations of the on-site review activities and the
types of cases that will be reviewed on-site.

<bul l et> The on-site review is conducted by a joint Federal-State
team that conbi nes both the outcones and the system c factors being
reviewed. In reviewing for the outcones, a sanple of cases is reviewed
intensively using information fromthe case record and interviews with
fam |y menbers, the caseworker, and service providers involved with the
fam ly. The findings fromthe sanple of cases are conmbined with the
State's performance on sel ected Statew de data indicators to nmake
determ nati ons about substantial conformty on the outcones. In
reviewing for the systemc factors, interviews are conducted with State
and |l ocal representatives, e.g., courts, other agencies, foster
fam lies, and foster care review boards. The information fromthese
st akehol der interviews is conmbined with information on the systenic
factors in the statew de assessment to neke determni nati ons about
substantial conformity on the systenic factors.

<bul | et> The revi ew team recommends a determ nation regardi ng
substantial conformity, for each of the outcomes and systenic factors
reviewed. The basis for the determnations is a

[[ Page 4024]]

conmbi nation of quantitative and qualitative information fromthe
st at ewi de assessnent and the on-site review related to each outconme and
systemi c factor.

<bullet> States are i mediately informed of any penalties
associated with outcome and systemic factors determ ned not to be in



substantial conformity. Programinprovenent plans are devel oped to
address each area of nonconfornmity and the State has a linmted period
of time to successfully conplete the programinprovenent plan before
penalties are actually taken.

A nunber of the comments we received reflected a need for nore
clarity regarding the overall process. As noted earlier, we did not
include all the details of the reviews in the proposed rule, but chose
to regulate only the basic framework of the process, including the
overal |l approach to the reviews, the standards for substantia
conformty, and the State plan requirenments subject to review as
required in section 1123A of the Act. W chose to address specifics
about how the reviews will be conducted, the performance indicators
that will be used to neasure outconmes, and sone aspects of the process
for determ ning substantial conformity in a procedures nmanual we
devel oped separately fromthe NPRM This procedures nmanual will
suppl enent the regulation with additional detail that State and Federa
staff will need to conduct the reviews. The procedures manual wll be
in final formfor the initial reviews to be conducted foll ow ng
publication of this rule.

VWil e we recognize the need to be clear on the details of the
review process, we also need to maintain the flexibility to make
appropriate changes that support the results-focused approach to
Federal reviews of State programs. Although we have field-tested the
proposed revi ew process extensively in 12 States to date, we believe
that not regulating certain aspects of the review process affords both
the Federal governnent and the States an ongoi ng opportunity to benefit
fromlessons learned in future reviews and nake i nprovenments to the
process where needed.

We have nmmde significant changes to the review protocol in response
to the concerns raised through public comment. The nost significant
concerns relate to

<bul l et> The process and specific criteria for determning
substantial conformty with State plan requirenents;

<bul | et> The degree of subjectivity involved in determ ning
substantial confornity;

<bull et> The small sanple size used in the on-site portion of the
revi ews; and,

<bul | et> The ampunt of penalties associated with nonconformity.

The foll owi ng addresses the major issues noted above that were the
subject of the magjority of the coments and changes to the regul ation
Det erm ni ng Substantial Conformty Wth State Plan Requirenents

Most of the respondents to the NPRM generally supported a
determination of "“substantial conformty,'' rather than requiring a
deternmination of conformity on each specific title IV-B and |V-E State
pl an requirenment. O particular concern to comenters were:

<bul | et> The standards used to make deterninations of substantia
conformty for outcones;

<bul l et> The process for resolving discrepancies in the aggregate
data fromthe statew de assessnent and the information obtained from
the on-site review, and,

<bull et> The criteria used to determ ne substantial conformty for
the systemic factors being revi ened.

St andards used to nmake deterninations of substantial conformty for
outcones. The primary concerns regarding this issue include a | ack of
clarity with respect to how substantial conformity is deternined and
the standards that States are expected to neet in achieving substantia
conformity. Commenters particularly requested that we set a nore



tangi bl e, objective standard for substantial conformity. In response to
t hese comrents, and concerns rai sed about the sanple size for the on-

site portion of the review, statew de data indicators that are nmeasured
agai nst national standards, in conmbination with the findings of the on-

site review, will be used to determ ne substantial conformty.
Statewi de data indicators. The follow ng statewi de data indicators
will be used in conmbination with findings of the on-site reviewto

deternmi ne substantial conformity with the outcones.

Qutcone Sl1: Children are, first and forenmpst, protected from abuse
and neglect. Data indicators: Repeat maltreatnent. O all children who
were victins of substantiated or indicated child abuse and/or negl ect
during the period under review, what percentage had another
substantiated or indicated report within a 12-nmonth peri od?

Mal treat nent of children in foster care. O all children in foster
care in the State during the period under review, what percentage was
the subject of substantiated or indicated naltreatnment by a foster
parent or facility staff?

Qutcone P1l: Children will have permanency and stability in their
living situations. Data indicators: Foster care re-entries. O all
children who entered care during the period under review, what
percentage re-entered foster care within 12 nonths of a prior foster
care episode?

Length of tinme to achieve the permanency pl an

O all children who were reunified with their parents or caretakers
at the tine of discharge fromfoster care, what percentage was
reunified in less than 12 nonths fromthe tine of the |atest renova
from home?

O all children who exited care to a finalized adoption, what
percentage exited care in less than 24 nonths fromthe tinme of the
| at est renoval from honme?

Stability of foster care placenent. O all children served who have
been in foster care less than 12 nmonths fromthe tinme of the |atest
renoval from hone, what percentage have had no nore than two pl acenent
settings?

Length of stay in foster care. For a recent cohort of children
entering foster care for the first time in the State, what is the
medi an | ength of stay in care prior to discharge?

The national standard for each statew de data indicator identified
above will be based on the 75th percentile of all State' perfornmance
for that data indicator, as reported in AFCARS and NCANDS. W
consi dered using the 90th percentile and the nedian to establish the
nati onal standard and rejected both because these standards,
respectively, were deenmed either too high or too low. This is
illustrated, based on 1998b (April 1-Septenber 30) AFCARS data, and
1997 NCANDS data (available for repeat maltreatnent only) in the chart
bel ow.

Measur e Medi an 75t h 90t h

% of children with repeat maltreatment within a 11 7 2
12-month period....... .. .. ... .. . . . .. i

% of children re-entering foster care........... 20 13 6

% of children reunified in | ess than 12 nonths 72 80 88
fromlatest renoval ......... ... .. ... ... ... ...,

% of children adopted in |ess than 24 nonths 16 26 43

fromthe latest renmoval ......... ... ... ... .........



% of children in care less than 12 nonths with 63 77 85
no nore than 2 placenments......................
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Medi an | ength of stay in foster care prior to 18 12 10
discharge (nmonths).......... .. ... .. .. .. ........

Note: Data for nmaltreatnment of children in foster care is not available
for the purposes of this illustration, but will be avail able when we
cal cul ate the standard

We recogni ze that we have set a high standard. However, we think it
is attainable and that our overall approach for noving States to the
standard through continuous inprovenent is sound.

We anticipate that the standard for each data indicator based on
AFCARS data will be derived fromthe 1998b, 1999c (conpl ete Federa
fiscal year) and 2000a (October 1-March 31) reporting periods and the
standard for each data indicator based on NCANDS data will be derived
fromthe 1997 and 1998 reports. However, if we have nore current and
conpl ete data avail able, for exanple the 1998 and 1999 NCANDS reports,
we will use these data submi ssions to develop the standard. By using
nmultiple reporting periods we will increase the nunber of States that
participate in setting the standard.

As we consi dered how to devel op the national standard, we noticed
that States with snmaller casel oads were clustered in the upper
percentiles with respect to performance on the data indicators. W did
not want States with [arger casel oads to be di sadvant aged, therefore,
we explored setting multiple standards based on casel oad size. W
derived the variable "“nunber of children in foster care per 10,000
children under 18 years old in the general population'' and used it to
test State performance on certain statew de data indicators. W found
no correlati on between the variables. In short, casel oad size was not
useful in explaining the variation in State performance with respect to
the national standards, so it was not considered in setting the
nati onal standards.

Because this concept of setting a national standard for data and
basi ng substantial conformity, in part, on a State's ability to neet
such a standard is untested, we purposely linmted the nunber of
outcones to which we assigned statew de data indicators. For exanple,
we did not assign data indicators to Safety Qutcone #2 or Pernanency
Qutcone #2, although we will consider adding indicators to those
outcones at a later tine. We will also consider adding to or revising
the data indicators |isted above as needed. For exanmple, we will
consi der adding tinmeliness of initiating investigations of child
mal treatment to the safety outcones later if there is a broad enough
nati onal data base through NCANDS to support that indicator. In
addition, to date, there are no uniformnational data indicators
col |l ected through AFCARS or NCANDS that can be used to review for the
Wel | - bei ng out cones.

We expect the statewi de data indicators to change over tinme and,
therefore, did not regulate them W chose to base the first set of
statewi de data indicators on the outconme neasures that were devel oped
in accordance with section 203 of the ASFA for two reasons:

<bul l et> W& recei ved many conments requesting that the section 203
measures and the child and fam |y services reviews be consistent with



one anot her; and,

<bul | et> The section 203 neasures were devel oped in conjunction
with a consultation group and were published in the Federal Register
for public coment.

We would also like to note that many of the data indicators and
performance neasures we selected are consistent with and support the
work of ACF in neeting the requirenments of the Governnent Performance
and Results Act of 1993 (GPRA). Under GPRA, Federal agencies are
required to work with the States to establish performance goals and
nmoni t or performance results for all Federal progranms. We believe that
the outcomes and data indicators used in the CFSR support one of ACF s
obj ectives under GPRA to increase the safety, permanency, and well -
bei ng of children and youth.

We have, however, in regulation, retained our authority to add new
data indicators, change existing data indicators, and suspend the use
of data indicators as appropriate. We took a sinmilar approach to
setting the national standards. The standards will not change every
year. Rather, we have retained our authority to periodically review and
revise the standards if experience with the reviews indicates
adj ustments are necessary.

Fi ndings fromthe on-site portion of the review. During the on-site
portion of the review, a set of performance indicators is used to
revi ew the outconme and determ ne the extent to which the outcome has
been achi eved. Since the individual circunstances of each child and
famly are unique, the performance indicators serve nost effectively as
a guide to help the reviewer gather appropriate information froma
variety of sources. Experience has taught us that reviewi ng only the
information that is recorded in a witten case record is insufficient
for assessing outcone achievenent. Therefore, the reviewer explores the
performance indicators through the case record revi ew and through
interviews with the individuals relevant to each case. Sone conponents
of the indicators are quantitative, such as the nunber of entries into
foster care a child has experienced or the nunber of reports of
mal treat nent that have been received on a child. However, there are
also indicators that are qualitative in nature that help explain the
ci rcunst ances behind the nunmbers, such as reasons for re-entry into
foster care or the nature of the reports of maltreatnent received on a
child. Indicators are rated as an area of strength or an area in need
of inprovenent. For outcones that have nultiple indicators, if all but
one of the indicators are rated as a ~“strength,'' the outcone is
determined " “substantially achieved'' in that particular case. W
|l earned fromthe pilots that the information gathered in the on-site
review using instrunents structured in this way nost often | ed
reviewers to a general consensus regarding the degree of outcone
achi evenent .

Standard for substantial conformty with the outconmes. For the
outcones to which statewi de data indicators are assigned, a State nust
nmeet both the national standard for the statew de data indicators and
substantially achieve the outcome in 90 percent (95 percent in reviews
subsequent to the initial review) of the cases reviewed on-site to be
considered in substantial conformty. We will resolve any discrepancies
between the Statew de data and the on-site review findings so that
substantial confornmity does not rely totally on one or the other
i nformati on source. This approach permits on-site exploration of the
reasons why performance with respect to the statew de data indicators
m ght not be an accurate indicator of statew de performance. Qutcones
for which there are no assigned statew de data indicators nust be



substantially achieved in 90 percent (95 percent in reviews subsequent
to the initial review) of the cases reviewed on-site to be considered
in substantial conformty.

Program i nprovenent regardi ng statew de data indicators. Any State
found not to be in substantial conformty with an outcome nust enter
into a program i nprovenent plan. When the national standard is not net
on any of the statewi de data indicators used to determ ne substantia
conformty, States must engage in continuous inprovenent toward the
nati onal standard in the program i nprovenent plan. This nmeans that ACF
will negotiate with the State to determ ne how much progress toward
nmeeting the standard, in terns of absolute percentage points, the State
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will make to successfully conplete a programinprovenent plan. W
retain final authority to determ ne how nuch inprovenment the State nust
make. In reviews subsequent to the initial child and fam |y services
review, we will consider prior programinprovenent efforts, including
conti nuous inprovenent in neeting the national standard, when
negoti ati ng the degree of inprovement required to successfully conplete
a program inprovenent plan

Resol vi ng di screpancies in the aggregate data fromthe statew de
assessnment and the information obtained fromthe on-site review
pertaining to the outcones. We received a nunber of comments addressing
this issue, particularly concerning how discrepanci es between the two
sets of information will be resolved. New Sec. 1355.33(d) provides nore
detailed informati on on the steps we will take to resolve discrepancies
bet ween the aggregate data and the findings of the on-site portion of
the review. In order to resolve discrepancies between the statew de
assessnment and the findings of the on-site portion of the review we

will provide the State the option of either of the foll ow ng:

<bul I et> The subm ssion of additional information by the State that
will explain or resolve the discrepancy, such as additional data or
anal ysis of the existing data, or

<bul l et> ACF and the State will review additional cases, but only
for the indicators with a discrepancy that nust be resolved. The tota
nunber of cases reviewed may not exceed 150 cases, and will represent a

statistically significant sanple with a 90 percent (or 95 percent in
subsequent reviews) conpliance rate, a tolerable sampling error of 5
percent, and a confidence coefficient of 95 percent. The concl usi ons
made fromreviewi ng the additional cases will formthe basis for
determ ning substantial conformty.

Criteria used to determ ne substantial conformty for the systenmc
factors being reviewed. The concerns related to determ ning substantia
conformty for the systenmic factors: (1) Statew de information systens,
(2) case review system (3) quality assurance system (4) staff and
provi der training, (5) service array, (6) agency responsiveness to the
comunity, and (7) foster and adoptive parent |icensing, recruitnent
and retention were simlar to those for the outcone areas: A | ack of
clarity on how substantial conformty is determ ned and on the
standards that States are expected to neet in achieving substantia
conformty. In response to these concerns, we have established a
process for rating the State's conformity with State plan requirenents
that is based on information obtained fromthe statew de assessnment and
the on-site stakehol der interviews. Information fromthe statew de
assessnment and interviews with stakehol ders on-site must support a
determ nati on of substantial conformity. The review teamwi |l rate the



State's performance for each systemic factor using a Likert-type scale,
with criteria attached to each rating, based on the total information
obtained froma variety of stakeholders interviewed on-site.

Except for "““information systemcapacity,'' all of the systemc
factors reviewed have nore than one State plan requirenent associ ated
with themthat are included in the review process. A State's conformty
with each systemic factor will be rated on a scale of 1-4, based on the
extent to which there are processes in place which neet the State plan
requi renents associated with that systemic factor. For exanple:

Not in substantial conformty
Substantial conformty

1 2 3
4
None of the State plan requirenments Sone or all of the Al'l of the State
pl an Al of the State plan
is in place. State plan requi renents
are in requirenents are in
requi renents are in pl ace, and no
nor e pl ace and functioning
pl ace, but nore than t han one of the
as described in each
one of the requi renents
fails to requi renent.
requi renents fails to function as
descri bed
function at the |evel in each

requi renent *.
descri bed in each
requi renent *.

* For the systemc factor, “~“information systemcapacity,'' if it is determ ned
that a systemis in place but

not functioning at the level described in the one State plan requirenent
reviewed, that factor is rated a

"t2'', rather than a "~ 3'"'.

The statew de assessnent requires the State to evaluate each of the
State plan requirenents. Information fromthat source is used in part
to determi ne how the State is conmplying with each State plan
requirement. During the on-site review, selected |local and statew de

st akehol ders will be interviewed and asked a series of questions that
relate to the State plan requirenents. Not every stakehol der
interviewed will be able to address each systenic issue thoroughly.

Thus, for each systenmic factor, the review team nust use the tota

i nformati on obtained fromall the interviews to evaluate the extent to
which the requirenents are being net. Both the information fromthe

st atewi de assessnment and the stakehol der interviews nust indicate that
the State should receive a ~"3'"' rating or better for that systemc
factor in order for the State to be found in substantial conformty. To



ensure objectivity in the informati on gathered through stakehol der
interviews, we have anended the regulation at Sec. 1355.33(c)(4)(iv) to
set mninmumrequirenents with respect to the selection of stakehol ders
who nust be intervi ewed.
Subj ectivity in Determ ning Substantial Conformty

Many respondents to the NPRM i ndicated that we needed to strengthen
the rule to assure increased objectivity in making determ nations of
substantial confornmity. Gven the focus of the reviews on qualitative
nmeasures and degrees of outcome achi evenent, concerns raised included
revi ewers meki ng subjective judgnents on outcone achi evenment, hol di ng
St ates accountable for these judgnments, and a |lack of clarity on the
standards used to nmake deci sions.

We agree that the need to insure objectivity in the decision-nmaking
process is extrenely inportant. In fact, we realized early in the
desi gn process of the reviews that proposing a results-focused review
as opposed to the checklist-style reviews of docunentation conducted in
the past, would raise concerns about the | evel of objectivity in the
revi ews. However, to design a review process that focuses on results
and outcones we nust eval uate not only what happens to children and
famlies as a result of the State' interventions, but the circunstances
and mtigating factors that affect both the interventions and the
results. To acconplish this, our review process nmust utilize both
gquantitative and qualitative assessnments. We also realize that
determi nations regardi ng outcone

[[ Page 4027]]

achi evenent in the areas of safety, permanency and well-being require
judgments based on the specific circunmstances of individual children

and famlies, and that we need to standardize the criteria for making
those judgnments in order to ensure objectivity.

As noted in the NPRM we included several criteria and procedures
in the pilot reviews that were designed to nake the revi ews as
obj ective as possible and to result in consistency anong revi ewers and
across States in making critical judgments about outcone achi evenent.
Those neasures include:

<bul l et> Usi ng statew de aggregate data and qualitative information
fromthe statew de assessnent to understand and interpret the status of
out cones and system c factors;

<bul l et> Applying uniformcriteria or performance indicators that
gui de reviewers to an accurate concl usion about the extent to which the
outcone is being achieved in each case;

<bullet> Training State and Federal reviewers in the use of
st andardi zed review i nstrunments and protocols; and,

<bullet> Using a quality assurance procedure during the course of
the review by requiring |l ocal team | eaders to review case ratings and
debrief daily with reviewers to ensure that criteria are applied
consi stently.

In piloting the reviews, we also determined that the objectivity
and uniformty of the process could be strengthened in several areas.
For exanple, we learned that the Statew de assessment was prepared
differently anong the pilot States and that the manner of collecting
the data for the safety and pernmanency profiles was not uniform
particularly in States where AFCARS or NCANDS data were unavail abl e.
These factors made it difficult to rely upon information in the
st at ewi de assessnent.

In regard to case selection, we found that the manner of selecting



cases for the on-site review varied anong States in ways that nade it
difficult to assure randomess. Through the pilots and the coments we
received on the instrunments, we becane aware that the protocols used to
review cases could be inproved to reflect, nore objectively, those
factors that determ ne conformty with State plan requirenents.

In response to these | essons and others, we have strengthened the
provi sions for objectivity in the reviews by addi ng a nunber of
measures to the final rule and the CFSR procedures manual. W are al so
maki ng substantial changes to the content of the instrunments used in
the reviews that will assist in making objective determ nations and
addressing the relevant areas of State plan conformty.

Most of the comments regarding subjectivity were related to the on-
site review. The comments we received concerning subjectivity in the
revi ew process arise from genuine concerns that States be held
accountable to an objective set of criteria. W also have | earned from
the pilot reviews that we nust be willing to accept the professiona
judgment of reviewers in determ ning substantial conformty. Were
there are adequate procedures in place to assure consistency and
accuracy in decision-mking, as we have descri bed above, we believe
prof essi onal judgnents will be objective.

We recognize that it is nuch nore difficult to determ ne whether or
not a child is safe than it is to determne, for exanple, that a date
on a court order neets specified tinme frames. Review ng for outcones
requires gathering both qualitative and quantitative information,
exam ning the information within an appropriate context and,
ultimately, nmeking a judgnment about how well the outcome is or is not
bei ng achi eved. Caseworkers in the field nust make these judgnents
every day, and children's |ives depend upon the accuracy of that
process. A review process that only checks for procedural requirenments
and does not evaluate the quality of the decision-meking process and
service delivery that we expect of caseworkers is not likely to yield
findings that will help States inprove those processes where needed.
Sanple Size for On-Site Reviews

In the NPRM we proposed to review a sanple of 30-50 cases. Most of
the coments we received indicated strong concerns that reviewi ng only
30-50 cases may not be representative of the State' service popul ations
and would not lead to credible judgments of substantial conformty. A
nunber of commenters questi oned how such a small sanple could be
statistically valid and expressed concern over inposing penalties based
on a small sanple of cases. Sonme respondents indicated a fear that we
woul d be basi ng deci sions about substantial conformity on " anecdotal"
information in the absence of a nuch | arger sanple.

Clearly, to many of the commenters, sanple size is a ngjor issue,
and we wish to explain our rationale for nmaki ng only nodest changes to
this feature of the reviewin the final rule, based on the | essons we
l earned in the course of piloting the new review process. W want to
enphasi ze that two changes al so address these concerns about the sanple
size: Adding the statewi de data indicators and a process to resolve
di screpanci es that may include review ng additional cases.

<bullet> We found little discrepancy between the statew de data and
the findings fromthe small sanple. W should note that we experienced
m ni mal di sagreenent anong reviewers (State and Federal) and between
the statewi de data and the findings nmade on the basis of the snal
sanples in the pilot reviews. The findings of the pilots were sinilar
to those noted in State quality assurance systens, where those systens
were in place in pilot States. In nost situations, the findings
provided State officials with sufficient details about the functioning



of their progranms to meke inprovenents where needed and to build on
exi sting strengths in their prograns.

<bul l et> We | earned that we cannot neke accurate decisions in a
resul ts-focused review by only review ng docunentation in records. W
began by pulling a large sanple in the first four pilot States. W
conducted a record reviewin all the cases, simlar to prior reviews,
except we were attenpting to capture both qualitative outcome and
quantitative information fromthe records. In a snmaller subsanple of
the |l arger sanple, we interviewed the relevant parties and focused | ess
on record docunentation and nore on what was actually occurring in each
case. lnevitably, the review team found that the snmall sanple and the
strategy of in-depth analysis through interviews was a nore reliable
source of information on outconmes and confornmity with applicable
requi renents. The information obtained solely fromthe case records was
often inconplete, not current, and left information gaps. Basically, we
| earned that we cannot apply traditional checklist-type reviews of
docunentation to deternmine the quality of decision-nmaking and service
delivery.

<bul l et> We | earned that review ng cases intensely, including al
the relevant interviews, requires a |arge nunber of staff resources and
is an extrenely tinme-consum ng process. The process of review ng case
records and conducting nmultiple interviews in each case revi ewed,
conbined with other review teamactivities, allows a reviewer tine for
only two cases, possibly three, in one week. Even with a sanple size of
50 cases, the process requires a team of approximately 25 reviewers in
order to conplete the on-site review in one week. |ncreasing the sanple
to 150 cases or nmore would nean that either a team of 75 reviewers
woul d be needed to review a State in one week, or 25
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reviewers would have to remain on-site for three weeks to conplete the
review. Either option creates unreasonabl e expectations for States and
the Federal governnent in terns of staff resources and cost and,
therefore, does not constitute a cost-effective approach to the

revi ews.

As originally proposed in the NPRM the sanple would be conprised
of both in-honme and foster care cases. In-home cases do not provide
insight into the State's performance with respect to the permanency
out cones, neaning that not every case in the sanple would inform
deci si ons regardi ng substantial conformty for the permanency outcones.
On the other hand, we need to assure that the sanple accurately
captures information on in-honme service cases in order to examnine the
saf ety outcones based on recent practice and for children who never
entered the foster care system

Therefore, in certain circunstances, the sanple size may be
increased to assure that all programareas identified in the statew de
assessnment for further review are adequately represented. In addition
we are requiring, in regulation, that the sanple of 30-50 cases include
children who entered foster care in the State during the year under
revi ew

We have al so added provisions to the rule for resolving
di screpanci es between the aggregate data and the findings of the on-
site review that address the sanple of cases reviewed. W are providing
States the option of resolving such discrepancies through the
submi ssi on of additional information, or by ACF and the State review ng
addi ti onal cases that, in conbination with the 30-50 cases revi ewed on-



site, will be a sufficient nunmber to conprise a statistically
significant sanple. ACF and the State will determine jointly the exact
nunber of additional cases to be reviewed, however, the total nunmber of
cases may not exceed 150. We chose a mexi mum of 150 cases because it
exceeds the highest nunber of cases necessary to review a sanple that
will be statistically significant with a conpliance rate of 90 percent
(or 95 percent for subsequent reviews), a tolerable sanpling error of 5
percent and a confidence coefficient of 95 percent. In order to assure
that the sanple of cases reviewed in the on-site review and the

additi onal cases actually conprise one random sanple, we will randomy
sel ect the oversanple of 150 cases for the on-site review, fromwhich a
subsampl e of 30-50 cases will be drawn. If the State chooses a review
of additional cases to resolve a discrepancy, those cases will be
selected fromthe sane oversanple. In this manner, we believe we wll
address concerns about the size of the sanple, particularly in cases
where discrepancies in the findings exist and nust be resol ved.

We recogni ze that the sanple size does not represent a faultless
approach to reviewing State prograns, and we fully understand the
varyi ng perspectives on this issue. W nust enphasize, however, that
the quality of information gathered fromthe overall process, and not
the on-site sanple in isolation, will benefit children and fanmlies by
tracking their outcones and allowi ng States to focus on program
i mprovenents where needed.

Penal ti es Associated Wth Nonconformty

We have nmde an inportant change in the final rule regarding
wi t hhol di ng of funds in situations where States remain in nonconformty
conti nuously on the sane outcones or systemic factors, and for States
that elect not to engage in a programinprovenent plan. The final rule
provi des for graduated penalties in successive reviews if areas of
nonconformity remain uncorrected. W have al so applied the maxi num
wi t hhol ding to those States that do not inplenent programinprovenent
plans to correct the areas of nonconformty.

The comments we received on the inposition of penalties raised a
nunber of issues that we considered in nmeking this change to the rule.
Sonme conments indicated concerns that the Federal governnment is not
nmeeting its stewardship responsibilities by not taking a nore
aggressi ve approach to penalizing States found not to be in substantia
conformty. Other comrents indicated that the potential for penalties
is substantial and could have a serious effect on the capacity of
States to admi nister their progranms. W al so were encouraged to use the
process for inposing penalties to assure that program i nprovenents are
made when and where they are needed.

W wish to note that we have not proposed an " “all or nothing'
approach to penalizing States. W have been faithful to the statutory
mandat e that applicable penalties be commensurate with the extent of
nonconform ty. Further, we have designed a review process that is based
on substantial conformity with the requirements, rather than tota
conpl i ance without exception, to be consistent with the statutory
mandate. Penalties are attached to each outcone and systenic factor
determined to be in nonconformty. W are providing tinme-limted
opportunities for States to nake needed program inprovenents prior to
wi t hhol di ng of Federal funds for nonconformty. Only when States fai
to take advantage of programinprovenent opportunities or conplete a
pl an successfully will they be faced with an actual |oss of Federa
funding as a result of the child and fanmily services reviews.

At the same time, we have taken seriously the stewardship
responsi bilities of the Federal government in enforcing conformty with



State plan requirenents. These responsibilities are clear and we have
not abandoned them W intend to withhold Federal funds where States
are not using those funds to achieve their designated purpose. To
clarify that the need to nake program i nprovenents will be strongly
enforced, we are strengthening sections of the final rule to assure
that penalties will be taken in a tinely and certain manner.

We do not wish to inpose penalties in a manner that will inpair a
State's ability to provide essential services to children and fanilies.
However, we have a responsibility to assure that State plan
requi renents are net and that children and famlies are served in ways
that will provide for their safety, permanency, and well-being.

C. Enforcenent of Section 471(a)(18) of the Act

We received a | arge response to the section of the regulation that
enforces the Multiethnic Placement Act, as anended. Several comrenters
sought practice gui dance on how to inplenment the |aw. W believe that
we have addressed these issues in other foruns through policy issuances
and HHS-funded technical assistance and gui des. O her comrenters were
concerned that we were not nmintaining the partnership approach
exenplified in the child and fam |y services reviews. W have nmade no
changes to the regulation in response to these comments, since we find
that the statute is definitive in the manner in which we are to
i mpl enent corrective action and enforce conpliance with section
471(a) (18) of the Act.

In response to other comments, we have:

<bullet> Clarified that we will consider a State in violation of
section 471(a)(18) when it maintains a policy, practice, |law or
procedure that, on its face, clearly violates section 471(a)(18) of the
Act ;

<bullet> Required States to notify ACF upon a final court finding
that the State has violated section 471(a)(18) of the Act;

<bullet> Allowed States up to 30 days to develop a corrective
action plan to respond to a violation of section 471(a)(18) of the Act
resulting froma
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State's statute, regulation, policy, procedure or practice, and six
nmont hs in which to conplete the plan;

<bullet> Clarified which title IV-E funds will be reduced in the
event of a violation of section 471(a)(18) of the Act; and

<bul l et> Added a definition of the term “entity.'

D. Reasonable Efforts and Contrary to the Wl fare Determ nations and
Docunent ati on

Many comenters believed that the requirenents for reasonable
efforts and contrary to the welfare determ nati ons as proposed were
inconsistent with current State practice. In some instances we agree
that the regul ati on was unnecessarily restrictive, and have nade the
foll owi ng changes to preserve State flexibility while keeping within
the statute and namintaining the integrity of the program

<bul I et> Renpved the distinction between enmergency and non-
energency renovals in the sections of the rule on contrary to the
wel fare and reasonable efforts to prevent renoval. This change is in
response to concerns that the distinction was artificial



<bullet> Allowed States up to 60 days to obtain a judicia
determination with regard to reasonable efforts to prevent renoval of a
child fromhome. This responds to concerns that our proposed policy
restricted the timng for obtaining such a determnation to a specific
date rather than within a specified tinme frane.

<bul I et > Consol i dated the requirenments regardi ng reasonable efforts
to reunify the child with the famly and efforts to make and finalize
al ternate permanent placenents into a single requirenment to be nore
consistent with actual State practice. Wthin 12 nonths of the date the
child is considered to have entered foster care, the State is to obtain
a judicial determ nation that the State agency nade reasonable efforts
with respect to the permanency plan that is in effect.

In other areas, we explained why we are mmintaining our policy
position rather than changing the regulation in response to comenter'
concerns. We affirned that judicial determ nations regarding contrary
to the welfare and reasonable efforts are inextricably linked to a
child s eligibility for title I'V-E. The statute nekes these judicia
determinations eligibility requirenments which we cannot change despite
t he many opposing comments. We al so retained the requirenent for the
State to nake a contrary to the welfare determination in the first
court order sanctioning the renoval of the child fromthe hone, because
it is alongstanding critical protection for children and fam lies.
Finally, we are not relaxing the docunentation requirements or allow ng
nunc pro tunc orders because we wi sh to preserve the certainty that
these determ nations are made in accord with the statute.

E. Case Pl ans and Case Revi ew Requirenents

To clarify our existing policy with regard to the tim ng of the
case plan, we have anended the regulation to allow States up to 60 days
froma child s renoval fromthe home to devel op the case plan. W al so
made a significant policy shift in the requirenents for subsequent
per manency hearings. W are now requiring subsequent pernmanency
hearings for all children, including children placed in a pernanent
foster home or a preadoptive hone. W believe that the ASFA conpel s us
to ensure, through the protection of a permanency hearing, that
permanency will be achieved for these children

We received a significant nunber of requests to linmt the TPR
provision to only certain groups of the foster care popul ation. W are
unabl e to make this change in the regulation, as no statutory authority
exi sts for doing so, and the clear intent of ASFA was to speed critica
deci sion-making for all children in foster care. We clarify in the
final rule that the exceptions to the requirenent to file a petition
for TPR nust be done on a case-by-case basis and added additiona
exanpl es of a conpelling reason. W also clarify that States must begin
the process of finding and approving an adoptive fanmly for a child
when the State files a petition for TPR

F. Title I'V-E Reviews

We nmade several changes to strengthen and clarify the title IV-E
reviews. The title IV-E reviews are designed to review the eligibility
of children in foster care and providers receiving title |IV-E funds.
Those changes to the final rule include:

<bullet> Clarifying that when using an alternate sanpling
nmet hodol ogy when AFCARS data are unavailable, we will review a six-
mont h period that coincides with the AFCARS reporting period;



<bullet> Allowing all State' initial primary reviews to be held at
a 15 percent threshold of ineligible cases regardl ess of whether or not
the review occurs within the first three years of the final rule;

<bul l et> Providing, on a case-by-case basis, an extension of a
program i nprovenent plan when a |legislative change is necessary for the
State to achi eve substantial conpliance; and

<bullet> Increasing the initial amunt of tinme to devel op a program
i mprovenent plan from 60 days to 90 days for States found not to be in
substantial confornmity as a result of a title |IV-E foster care
eligibility review

G. Special Popul ations

Several issues of note recurred as themes throughout the comments
and the regulation. One was the application of the rules to certain
popul ati ons, such as Indian tribal children, adjudicated delinquent
chil dren, and unacconpani ed refugee nmnors. We clarify howin
particul ar the provisions of the final rule apply to these popul ations
of children, but also enphasize that overall the statute nust apply to
these children as they would any other child in foster care. W have no
statutory authority to exenpt any group from provisions such as the
safety requirenents or term nation of parental rights requirenments.
Furthernore, we strongly believe that, while these requirements nust
apply to all children, the statute affords the State agency the
flexibility to engage in appropriate individual case planning.

For Indian tribes, nunerous other issues were raised with regard to
how title IV-E requirenments and, nore specifically, the recent
amendments nmade by the Adoption and Safe Families Act apply to Indian
tri bes as sovereign nations. While we are conmitted to the governnent-
to-government rel ationship between the Federal government and | ndian
tribes, the foster care programunder title IV-E is statutorily
targeted to State agencies, and Indian tribes cannot receive title IV-E
funds directly. Indian tribes can gain access to title |IV-E funds on
behal f of title IV-E eligible children if they enter into agreenents
with State agencies. Accordingly, Indian tribes nust operate within the
paranmeters of a particular State plan and the specifics of the
agreenent. Sonme comrenters al so requested that we explain how the
requi renments of the Indian Child Welfare Act work in the context of the
ASFA. Al though we can affirmthat States must conply with | CWA and t hat
nothing in this regulation supersedes | CWA requirenents, we cannot
expound on | CWA requirenents since they fall outside of our statutory
authority.
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I V. Section-by-Section Discussion of Comments
Part 1355--Genera

Section 1355.20 Definitions

This section anends 45 CFR 1355.20 to revise the definitions of
foster care and foster famly home and to define new terns used
t hroughout the regul ation.

Child care institution. Conment: Some commenters requested that we
provi de more specific guidance or paraneters to determ ne whether a
facility is a ““child care institution'' and offered a variety of



suggesti ons and reconmendati ons. For exanple, one comrenter asked that
we confirmwhether the definition of ~“child care institution'
precludes group child care progranms fromtaking steps to assure safety
for foster children, including |locking facility doors at night and

t aki ng ot her reasonabl e neasures to prevent foster children from

| eaving the facility w thout consent.

Response: We understand the desire for nore expansive gui dance for
determining whether a facility is appropriate for title IV-E eligible
children. W strongly believe that any such gui dance shoul d be
devel oped with input fromthe field. W have begun this consultation
process by inviting comrents on a notice published in the Federa
Regi ster on Decenber 7, 1998 (63 FR 67484). That notice specifically
requested comments on defining appropriate child care facilities in
whi ch children adjudi cated delinquent may be placed. Taking into
account the comments received on the Federal Register notice, we are
considering our options for setting forth nore expansive gui dance for
identifying child care institutions that are appropriate for title IV-E
eligible children.

Conment: One conmenter suggested that | anguage such as ~“or triba
licensing authorities'' be inserted after ~“State'' to clarify the
definition of ““child care institutions'' on Indian reservations.

Response: We concur with the conmenter and have revised the
definition in the final rule to reflect the tribal licensing authority.

Comment: One commenter noted that many ~“child care institutions'
care for nmore than 25 children.

Response: The limt of 25 children, by statute, specifically
applies to public child care institutions and not private facilities.
Therefore, no changes to the final rule are warranted.

Date a child is considered to have entered foster care.

Conment: We received a great nunber of comments and suggestions
regardi ng how to define the date a child is considered to have entered
foster care in accordance with section 475(5)(F) of the Act (the date
the State is to use in calculating when to hold periodic reviews in
accordance with section 475(5)(B) of the Act, permanency hearings in
accordance with section 475(5)(C) of the Act, and for conplying with
the termination of parental rights (TPR) provision under section
475(5)(E) of the Act). Sonme conmenters wanted us to define the term by
using the date on which the child actually enters foster care and the
agency assunes responsibility for the placenent and care of the child.
O hers suggested that we define the term based on a variety of other
points in tinme, such as: The date of a judicial determ nation that it
was contrary to the child's welfare to remain at home; the date of the
full hearing; the date of the initial shelter care hearing; the date of
renoval ; or, the date a petition for renoval is filed. Many comenters
observed that, by linking the date the child is considered to have
entered foster care to a finding of abuse or neglect and the agency
receiving responsibility for placenent and care of the child, we
incorrectly inplied that the aforenentioned decisions occur at the same
heari ng when, in fact, these judicial decisions are often nade at
separate hearings.

Response: The tine frames for considering when a child has entered
foster care, i.e., the earlier of a judicial finding of abuse or
negl ect or 60 days fromthe date the child is renoved fromthe hone,
are statutory. However, nothing precludes a State fromusing a point in
time that is earlier than that required by statute or regul ation, such
as the date the child is physically removed fromthe hone. W have
changed the regulation to reflect this option. Clearly, if a State uses



the date a child is physically renoved fromthe home, the requirements
for hol ding periodic reviews, permanency hearings, and conplying with
the TPR provision within the time frames prescri bed would be satisfied.

We al so have renpoved to the reference to the agency's
responsibility for the placenent and care of the child so that the
definition nore closely follows the statutory | anguage and is
consi stent with actual practice.

Comment: One commenter suggested that the tinme a child spends in
shelter care not be factored into calculating the timng for holding
periodi c revi ews, permanency hearings, and for conplying with the TPR
provi si on.

Response: Under |ong-standi ng Departnental policy, shelter care is
considered a formof foster care (see the definition of "~ “foster care'
at 45 CFR 1355.20). Shelter care is one of many possible settings in
which children in foster care are placed. Therefore, tinme spent in
shelter care counts in determ ning when to hold periodic reviews,
per manency hearings, and for conplying with the TPR provision. W have
made no changes to the final rule in response to this coment.

Comment: One commenter requested that we del ete the word
““physically'' fromthe regulatory definition of the date a child is
consi dered to have entered foster care to adhere strictly to the
statutory | anguage which provides no qualification of the term
““renoval . "'

Response: While we have deleted the word "~ physically'' fromthe
definition, we have retained the policy on physical renpval s because it
is consistent with the intent of ASFA regardi ng expedited pernanency.
Li nking the definition of the date a child is considered to have
entered foster care to a physical renpval ensures that children do not
| angui sh in care awaiting a judicial order that says that the child is
renoved fromthe home.

We have, however, created an exception. Under Sec. 1356.21(k), we
permt constructive renmovals (i.e., paper renpvals) to equalize the
situation in relative and nonrelative foster famly hones. If a child
is constructively renoved fromthe hone, the date he or she is
considered to have entered foster care, absent a finding of abuse or
neglect, is the date that is 60 days fromthe date of the constructive
removal . W& have anmended the regul atory text by cross-referencing
Sec. 1356.21(k), which sets the paraneters for the acceptable fornms of
renoval s.

Comrent: One commenter was concerned about what appeared to be an
i nconsi stency between the date a child is considered to have entered
foster care and the timng for devel oping case plans. The outside limt
for considering a child to have entered foster care is 60 days fromthe
date of renoval, while Sec. 1356.21(g)(2) requires case plans to be
devel oped within 60 days of the State agency "~ * * * assum ng
responsi bility for providing services including placing the child * *
*

Response: We understand the confusion and have amended the
regul atory | anguage at Sec. 1356.21(g)(2) to state clearly that case
pl ans nmust be devel oped within 60 days of the date the child is renpved
fromthe home.

Comment: We received several coments opposing the manner in which
we applied this definition to
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vol untary placenent agreements. In the NPRM we set the date a child is



considered to have entered foster care for a child placed via a

vol untary pl acenent agreenent as the date the voluntary placenent
agreenent is signed by all relevant parties. Many commenters wanted to
be able to use the date the child actually is placed in foster care
since the child may not enter foster care the sane day the agreenment is
signed. Sonme commenters believed we |acked a statutory basis for not
appl yi ng section 475(5)(F) of the Act to all children, irrespective of
how they enter foster care.

Response: We concur that it is nmore appropriate to adopt a
consi stent application of section 475(5)(F) of the Act for al
children. W have anended the definition of the date a child is
consi dered to have entered foster care so that it nmakes no distinction
for children who enter foster care via a voluntary placenent agreenent.
Therefore, children placed in foster care via a voluntary placenent
agreenent will be considered to have entered foster care no later than
60 days after the child is renoved fromthe hone.

W want to take this opportunity, however, to note that the purpose
of the 60-day limt at section 475(5)(F) of the Act is to ensure that
periodic revi ews, permanency hearings, and application of the TPR
provi sion are not delayed as a result of contested involuntary
removal s. The danger of such a delay often does not exist when children
are renmoved fromtheir homes pursuant to a voluntary placenent
agreenent. When children are renmoved from hone via a voluntary
pl acenent agreenent, we encourage States to use the date the child is
pl aced in foster care (rather than 60 days later) as the date for
cal culating when to hold periodic reviews, permanency hearings, and for
conplying with the TPR provi sion.

Conment: A few commenters requested gui dance on how to apply the
definition to children who are voluntarily relinquished by their
parents for adoption

Response: The date a child is considered to have entered foster
care according to the statute is the earlier of a judicial finding of
abuse or neglect or 60 days fromthe date the child was renoved from
the hone. Typically, there is no finding of abuse or neglect in a
voluntary relinquishment, so the date of entry into foster care would
be no later than 60 days fromthe date the child was renoved fromthe
hone.

Conment: One conmenter requested that we specifically clarify, in
regul ation, that the date the child is considered to have entered
foster care does not affect the date Federal financial participation
(FFP) may be claimed for foster care nmaintenance paynments. One
comment er observed that there is a connection between maintaining
eligibility for title IV-E funding and the date a child is considered
to have entered foster care

Response: Both conmenters are correct. Establishing initia
eligibility for title I'V-E funding and initial claimng for FFP have no
relationship to the date the child is considered to have entered foster
care defined at section 475(5)(F) of the Act. The purpose of that
provision is to set the ““clock'' for determ ning when to satisfy the
requi renents for holding periodic reviews, permanency hearings, and the
TPR provision. Achild s initial eligibility for title IV-E funding is
not related to this time frane. W have anended the regul ation at
Sec. 1355.20 accordingly.

The date a child is considered to have entered foster care is,
however, related to maintaining a child' s eligibility for title IV-E
fundi ng. Under Sec. 1356.21(b)(2), we require the State to use the date
the child is considered to have entered foster care in determ ning when



to obtain a judicial determ nation that it nade reasonable efforts to
finalize a permanency plan. We intentionally linked the timng for
obtaining this judicial determnation to the date the child is
considered to have entered foster care so that such determ nations
coul d occur at the permanency hearing, the logical tinme for making such
det er m nati ons.

Comment: Several commenters requested gui dance for applying the
statutory definition of the date a child is considered to have entered
foster care to children who are adjudi cated delinquent, particularly
for those children who enter foster care subsequent to placenent in a
detention facility.

Response: I n general, a date that is no later than 60 days fromthe
date the child was physically renoved fromhis or her hone should be
used in calculating when to satisfy the requirenments for hol ding
periodic revi ews, pernmanency hearings, and for conplying with the TPR
provi si on, because judicial determinations regardi ng abuse or negl ect
are not typically made for children who are adjudi cated delinquent. For
children who enter foster care subsequent to placenent in a detention
facility, States should follow existing policy as stated in ACYF-PA-87-
02 in calculating when to devel op case plans, hold periodic review and
per manency hearings, and conply with the TPR provision

ACYF- PA-87-02 requires States to satisfy the requirenents for
devel opi ng case plans, holding periodic reviews and pernanency heari ngs
(the requirenments at section 427 of the Act at the time ACYF- PA-87-02
was witten) for all children supervised by or under the responsibility
of another public agency with which the title |IV-B/I1V-E agency has an
agreenent under title IV-E, and on whose behalf the State nakes title
| V-E foster care mai ntenance paynents. Since the State cannot claim
Federal financial participation under title IV-E for children in
detention facilities, the ~“clock'' for calculating when to conply with
the requirenents for devel oping case plans, holding periodic reviews
and pernmanency hearings, and the TPR provi sion begins when the child is
pl aced in foster care.

Al t hough the ASFA was passed | ong after ACYF-PA-87-02 was issued,
we think that the existing policy is an appropriate interpretation of
section 475(5)(F) with respect to adjudicated delinquents who enter
foster care subsequent to placenent in a detention facility.

Comment: A few commenters suggested that we adjust the date a child
is considered to have entered foster care for Indian children to
accommodate the tinme involved in tribal identification and notification
required by the Indian Child Welfare Act.

Response: We are sensitive to the fact that tribal identification
and notification may take tine and limt the amount of time the tribe
or State has in nmaking reasonable efforts to finalize a permanency pl an
prior to the permanency hearing. However, we have no authority to set a
different "““date of entry into foster care'' for a particular group of
the foster care popul ati on. Nothing precludes the agency and court at
t he permanency hearing fromtaking into consideration the amount of
time it took the State to conply with tribal identification and
notification requirenents when determ ning appropriate permanency pl ans
for Indian children.

Conment: Several commenters did not want the definition of the date
a child is considered to have entered foster care to apply to the six-
nmont h periodic reviews. The comenters are concerned that, if the
definition were so applied, children could potentially be in foster
care for eight nonths before a review is held.

Response: W chose to apply section 475(5)(F) of the Act to the



si x-nmonth periodic reviews, permanency hearings, and the TPR provision,
for two reasons. First, nothing prohibits the State from hol di ng si x-
nonth periodic reviews
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based on the date the child is physically renoved fromthe hone.
Second, setting different ~“clocks'' for calculating when to hold
periodi c reviews and permanency hearings, and for conplying with the
TPR provision woul d add admi ni strative burdens on States.

For exanple, we believe that we would encunber State systens by
requiring a State to hold six-nmonth periodic reviews based on the date
the child is renoved fromthe hone while holding permanency heari ngs
based on section 475(5)(F) of the Act. In that situation, the State
woul d be obliged to hold two periodic reviews prior to the permanency
heari ng, the second of which would have to be held two nonths before
the permanency hearing if the date of entry into foster care were 60
days fromthe date the child is renoved fromthe hone. Therefore, we
have not made any changes to the final rule as a result of this
coment .

Foster care. No comrents were received on this definition and
t heref ore no changes are being made to the | anguage proposed in the
NPRM

Foster care mai ntenance paynents. Conmment: One conmenter questioned
our ability to revise the definition of foster care nmintenance
paynments to include travel for visits with workers, which is currently
covered as atitle IV-E adnministrative expense. Anot her comrenter
recomended that a revision to the definition be nade to include the
travel costs for a parent to visit his/her child(ren) as an allowable
title I'V-E foster care mai ntenance paynment cost.

Response: The first comenter's observation is correct. I|ncluding
the phrase " “agency workers * * * '' in the definition goes beyond the
statute and was an error on our part. The statute clearly allows
reasonabl e travel by the child for visitation with famly. W have
revised the definition in the final rule, deleting the words "~ agency
workers,'' to conformto the statute. ACYF-PI Q 97-01 addresses the
second commenter's request to expand foster care mmi ntenance paynents
to include travel by the parent(s). Such costs are service related and
may be charged to title IV-B, title XX or the State. No change has been
made to expand foster care mai ntenance paynents to include other
travel .

Comment: We received several requests to expand the definition of
foster care nmmintenance paynents to cover a variety of itens. For
exanpl e, one commenter recommended that a State be able to claimchild
care when the foster parent is attending a school neeting or nedica
and nental health staffings for another foster child in his/her care.

Response: The definition of foster care maintenance paynents cited
in the NPRM mrrors the statutory | anguage at section 475(4) of the
Act. We do not have the authority to extend the definition beyond the
statute. Furthernore, ACYF-PIQ 97-01 explains that child care provided
to a foster child when a foster parent is attending activities that go
beyond the scope of "““ordinary parental duties'' are reinbursable under
title I'V-E. The PIQ provides a thorough discussion on the child care
costs that can be included in the title IV-E foster care maintenance
payment .

Conment: One conmenter asked if the State could seek foster care
mai nt enance paynents for appropriate child care costs if the State has



a two-tiered licensing system ~“licensed ' for center-based and
““regulated'' for hone-based child care.

Response: A State's use of specific term nology or type of child
care |licensing system has no bearing on whether the costs of child care
can be included in title IV-E foster care mai ntenance paynents. As |ong
as the child care facility or individual (in the case of home-based
child care) is licensed, or otherwi se officially authorized or approved
by the State as neeting the requirenments for a child care facility, the
State may claimthe costs of allowable child care as part of a foster
care mmi ntenance paynent.

Comment: Two commenters requested that the | anguage in the preanble
to the NPRM which stated that paynents for child care could be a
separate paynent to the child care provider or included in the basic
mai nt enance paynent be inserted in the regulatory text of the fina
rule.

Response: We agree and have amended the regul ati on accordingly.

Foster fam |y honme. Coment: We received many conments on the
definition of “~"foster famly honme'' and rel ated concerns regarding
title IV-E eligibility and rei nbursement. Several comenters noted that
in sone States, the terns ~“approved'' and ““licensed ' are
i nterchangeable, while in other States there are separate standards for
each of these categories. States sonetines establish separate
standards, i.e., approval and provisional licensure, as opposed to ful
licensure, for relative caretakers. Sone comenters suggested that we
allow States to claimtitle IV-E for eligible children placed with
rel ati ve caretakers who neet the State standards for approval or
provi sional licensure, rather than the State's higher standards for
full licensure. Sone comrenters noted that relative placenents
encourage continuity in a child s life, allowing the child to maintain
a sense of identity and mininize separation and attachnent issues. One
commenter expressed a belief that the statutory |anguage of "~"licensed
or approved'' inplies that different standards are acceptabl e. Another
comment er suggested that to require that approval and licensure be held
to the same standard is an extrenely problematic higher standard than
has been required in the past.

Response: We have given consi derabl e thought to these comments and
have tried to balance the integrity of the requirement, the safety of
the child and existing State licensing practices. W did not change the
requi renents: (1) That approved foster famly hones nmust neet the sane
standards as licensed foster famly hones; or (2) that relatives nust
neet the sane |licensing/approval standards as nonrelative foster fanmly
hones for the reasons bel ow

Section 471(a)(10) of the Act requires that a State's title IV-E
pl an provide for the establishnent or designation of a State authority
that is responsible for establishing and naintaining standards for
foster family homes and child care institutions. This section also
requires that the title IV-E State plan provide for the application of
these standards to ““any'' foster famly home or child care institution
receiving either title IV-B or title IV-E funds. Further, the statutory
definition of “~“foster famly hone'' in section 472(c) of the Act
states that a foster famly honme is a home " * * * which is |icensed by
the State in which it is situated or has been approved (by the State
licensing authority) as neeting the standards established for such
licensing.'' Clearly, the statute did not intend that there be separate
standards for |icensing and approval.

The plain |anguage of the statute requires that, to be considered a
foster family home for the purpose of title IV-E eligibility, the hone



nmust be either |icensed or approved as neeting State |icensing
standards. It also is clear fromthe | anguage in section 471(a)(10) of
the Act that the State licensing standards nust be applied to " "any'
foster famly home that receives funding under titles IV-E or IV-B. The
i censing provisions of the Act make no exceptions for different
categories of foster care providers, including relative caretakers.

In past title IV-E foster care eligibility reviews, we have
verified the existence of a license without differentiating anmong the
types, and we understand State concerns in this regard. W al so agree
that placenents that neet the
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child' s need for attachnment and continuity should be encouraged. W
further recognize that, consistent with section 471(a)(19) of the Act,
St ates nust consider giving preference to a relative caregiver,
provi ded that the relative caregiver neets all relevant State child
protection standards. However, given the enphasis in ASFA on child
safety, and the plain | anguage of the statute with respect to the
licensing requirenents, we believe that it is incunbent upon us, as
part of our oversight responsibilities, to fully inplement the
licensing and safety requirenents specified in the statute by requiring
that foster care hones, whether relative or nonrelative, be fully
licensed by the State.

Conment: In some States, relative caretakers nust neet the

standards for full licensure, but the State allows for a waiver of
certain provisions for these specific caretakers. One comrenter asked
if the language requiring that " “approved'' and "““licensed' ' homes neet

the sanme standard would restrict the use of these waivers to approve
relative foster famly honmes. Other commenters requested that we
continue our current policy of allowing certain requirenments to be
wai ved for relatives.

Response: Wi vers are not addressed in the regulatory text.

However, as we have explained in ACYF-PI Q 85-11, special situations may
arise with relative caretakers in individual cases where there are
grounds for waiving certain requirenents, such as square footage of the
relative's hone. The safety standards, however, cannot be waived in any
ci rcunstance. ACYF-PI Q 85-11 has not been wi thdrawn and, therefore
continues to reflect current policy. To the extent that waivers are

al l oned, they nust be granted on a case-by-case basis, based on the
home of the relative and the needs of the child. The State may not
exclude relative homes, as a group, fromany requirenents.

Comment: Several commenters requested that we reconsider our
position on requiring that a foster fanmily home be fully |icensed
before the State is eligible to claimfor title IV-E. W were advised
that in sone States, a provisional license is issued so that a child
may be placed in a foster hone while the State is awaiting crim nal
background checks or waiting for the prospective foster parents to

conplete required training. In other States, a provisional l|license is
i ssued to all new foster homes during a probationary period, even
t hough the hone neets the requirenents for a full |icense or approval.

Response: We considered the comenter' suggestions, but we believe
that the statute requires a foster family honme to neet all of the State

requi renents for full licensure or approval to be eligible for title
| V- E purposes. Accordingly, if a State issues an interimlicense
(provisional, enmergency, etc.) pending satisfaction of all Iicensing

standards (e.g., while the State is awaiting the results of a crimnal



records check or the conpletion of training), then the State may not
claimtitle I'V-E funds on behalf of a child in that hone.

Since there seens to be some confusion over the nomencl ature used
in the draft regulation, we have revised the regulatory |anguage in
Sec. 1355.20 to renove the reference to provisional licensure and to
articulate that before a State may claimtitle IV-E funds, it nust find
that the honme neets the State's |licensing standards.

Comment: Several commenters offered varyi ng suggestions on the
concept of allowi ng retroactive paynents. Generally, the commenters
suggested that we allow States to claimtitle IV-E rei nbursenent back
to the date of placement once the home becones fully |icensed.

Response: The statute predicates foster fam |y hone eligibility on
i censure or approval of the hone. Allow ng retroactive paynents to the
child' s date of placenment would be inconsistent with this requirenent.
In addition, we do not wish to provide financial incentives for States
to place children in homes before the safety of the children in those
hones can be assured.

However, we recognize that some tine nmay el apse between the date
that satisfaction of the requirements is received and docunented and
the date on which the license is actually issued. W have concl uded
that 60 days is an anple period of tine to all ow between the time the
State receives all the information on a home and the date on which the
full license is issued. Therefore, we are permtting States to claim
title I'V-E rei nbursenent during the period of tinme between the date a
prospective foster famly hone satisfies all requirements for licensure
or approval and the date the actual license is issued, not to exceed 60
days.

Comment: One commenter requested that we allow States a six-nonth
period to grandfather in honmes that are currently operating under a

provisional license, so long as the safety of the child is preserved.
Response: W will allow States a grace period to bring hones
currently operating with less than a full |icense or approval to ful

i censure/approval status. Accordingly, if a State is currently
claimng title IV-E foster care for a foster fam |y hone that does not
meet fully the State |icensing standards, the State has no nore than
six nmonths fromthe effective date of this final rule to grant a ful
license or approval for these homes. After that date, a State may not
claimtitle I'V-E funds for any child in a home that does not neet the
State's full licensing or approval standards.

Comrent: One comment er suggested that provisional and energency
licensure be defined, and a distinction be drawn between these two
types of licenses.

Response: The terns provisional |icensure and energency licensure
are not used in the regulation. Thus, we see no reason to inpose a
definition of these terns on States.

Comment: One commenter recomended that the definition of "~ “foster
famly home'' begin with a statement indicating that this definition is
for purposes of title IV-E foster care so that it is not wongly
applied to exclude non-licensed placenents fromthe section 422
requi renents.

Response: We concur with the commenter and have revised the
regulation to clarify that the definition relates to title IV-E
eligibility only. It should be noted that section 471(a)(10) of the Act
nore broadly requires that a State's title |V-E plan provide that a
State's established licensing standards apply to “~“any'' foster famly
hone or child care institution receiving either title IV-B or IV-E
funds. This is a State plan conformance i ssue, however, and not a title



IV-E eligibility issue

Conment: A commenter opposed inclusion of group hones, agency
oper at ed boardi ng hones and other institutional settings in the
definition of “~“foster famly hone.'' The commenter noted that Congress
clearly has indicated a desire to avoid a child' s placenent in such
settings unless it is necessitated by repeated extrene disruptions of
the preferred famly settings. It was suggested that the definition
i nclude only hones of individuals or famlies |icensed or approved by
the State |icensing or approval authorities that provide 24-hour out-
of -home care for children.

Response: Group hones, agency operated boardi ng honmes and ot her
facilities have been included in the definition of "~“foster famly
home'' since the title IV-E regulations were issued in 1983. The
purpose of including these facilities has been to assure that al
foster care placenents nmeet the mninum safety requirenents by being
licensed or approved under State |aw or
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rules. We believe this is a safety issue for children and not a
statement of placenent preference; therefore, we have retained the
| anguage in the final rule.

Comment: We received sone conments concerning the licensing of
homes by tribal authorities. A few commenters suggested that tribes
shoul d have the authority to license tribal honmes irrespective of where
they are | ocated, and that the |anguage in the definition of "~ “foster
famly home'' inplies that tribes only have the authority to license
honmes that are on or near reservations. A couple of comenters
suggested that not to allow tribes this authority would be a violation
of tribal sovereignty and jurisdiction. One comrenter suggested that
this is an overreaching of the Federal governnent rather than a safety
i ssue. It was suggested that HHS strike ““or with respect to foster
fam |y homes on or near Indian reservations'' fromthe definition.

Response: The authority of Indian tribes to |icense homes that are
“Ton or near Indian reservations'' has been part of the title IV-E
regul ati ons since May 23, 1983. This provision is consistent with the
Indian Child Welfare Act (I CWA) of 1978. Section 1931 of |CWA
authorizes Indian tribes and tribal organizations to establish and
operate child and fam ly services prograns ~~on or near reservations,'

i ncluding a systemfor licensing or otherw se regulating Indian foster
and adoptive homes. We are nmintaining the | anguage to renmin
consistent with the | CWA

Conment: One conmenter asked whether the definition of "~ "foster
famly home'' should be interpreted to nean that homes approved through
the tribal process nust neet the sane standard as honmes |icensed by the
State.

Response: The definition of "~ “foster fam |y home'' should not be
interpreted in that manner. The definition of “~“foster famly home''
gives tribal licensing or approval authorities the jurisdiction to
license or approve hones that are on or near Indian reservations. This
is consistent with | CWA at section 1931(b) which states that for
purposes of qualifying for funds under a federally assisted program
licensing or approval of foster or adoptive hones or institutions by an
Indian tribe is equivalent to licensing or approval by a State. The
authority to license or approve includes the authority to set
st andar ds.

Conment: One conmenter was concerned about the requirenent that



approved and |licensed hones nust neet the same standard. The commenter
noted that States sonetinmes use waivers to approve Indian foster hones
whi ch may not neet certain criteria, such as square footage

requi renments, in order to conply with the I CWA pl acenent preferences.
The comrenter recomrended that we include | anguage to assure that this
type of waiver continues to be perm ssible.

Response: Qur current policy, set forth in ACYF-PIQ 85-11
recogni zes that there may be exceptional circunstances that arise with
a specific relative caretaker where there are grounds for waiving a
licensing requirenent, such as square footage, in order to place a
child. The policy set forth in that issuance applies also to |icensing
or approving tribal relative foster homes, either by a State or triba
licensing authority. This waiver authority does not extend to al
foster honmes, but only to relative hones in certain circunstances
delineated in ACYF-PIQ 85-11, as determ ned by the |icensing authority
on a case-by-case basis. W did not address the issue of waivers in the
NPRM or final rule, but clarify here that the existing policy stands.

Full hearing. Comment: Several commenters objected to a definition
for ““full hearing'' because it did not coincide with some States
term nol ogy. Many conmenters requested clarification, while others
recommended changes in the definition that woul d accommdate the
specific terns and proceedi ngs used in their States.

Response: We defined a full hearing in an attenpt to establish a
universal termfor the hearing at which the State agency is assigned
responsi bility for placenment and care of a child who is renoved from
home. G ven the nmultiple requests for clarification and the conflicting
nature of the recommendations, it is likely that any definition for
““full hearing'' would be problematic given the variety of State-
speci fic practices. Therefore, we have deleted this definition fromthe
final rule.

Full review. No comments were received on this definition and
therefore no changes are being nmade to the | anguage proposed in the
NPRM

Legal guardi anship. Comment: A few commenters supported the
definition of |egal guardianship as witten in the proposed rule.
However, sone comenters requested clarification that the term
““custody,'' as used in the definition, refers only to physical custody
of the child rather than |l egal custody. The commenters asserted that
some States retain |egal custody of the child in guardianship
situations.

Response: The definition in the final rule is taken directly from
the statute which nakes no distinction between physical and | ega
custody. We believe that the definition is intended to include al
| egal guardi anshi p arrangenents that are pernanent.

Conment: A commenter wanted to know how the Federal definition for
| egal guardi anship will be applied to States that do not have the sane
definition in their State statutes.

Response: There is no Federal requirenment for States to have the
statutory definition of |egal guardianship in State |aw. The statute
requires States to evaluate certain permanency goals, including |ega
guardi anship, for children during the devel opnent of the case plan and
the course of a permanency hearing. We believe that the definition was
devel oped to clarify that States should consider |egal guardi anships
that are permanent and sel f-sustaining as a permanency option for
children in foster care.

Conment: There were several comments on funding | ega
guar di anshi ps. W received a suggestion that title |IV-E funding be nmade



avail abl e for subsidized | egal guardi anshi p. Another conmenter asked
for clarification on financial and nedical assistance available for
children placed in | egal guardi anship and how to access funding for
| egal guardi anship. A third commenter requested that we clarify that a
State is not precluded from providing financial assistance in |ega
guar di anshi ps.

Response: Wil e | egal guardi anshi p arrangenents nmay be appropriate
per manency plans, we have no statutory authority to nmake title IV-E
fundi ng avail able for subsidized | egal guardi anshi ps. However, sone
States are using title IV-E funds to subsidi ze | egal guardi anships
under the terns of a title |IV-E denonstrati on wai ver approved by the
Secretary. The statute does not preclude States from subsidizing | ega
guardi anships with State funds.

Comment: A commenter requested that we nmake a greater distinction
bet ween | egal guardi anshi ps and other |iving arrangenments such as
per manent foster care placenments and parent-child relationships. The
commenter believed that children placed in | egal guardi anships often
are not subject to ongoing judicial review, and that in contrast to
parent-child relationships, a child is not entitled to inherit froma
guardi an, and vice versa

Response: The term | egal guardi anship should be used in reference
to the requirenents on reasonable efforts to finalize a pernmanency
pl an, case pl ans,
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per manency hearings, and TPR. In that context, States deterni ne whether
a legal guardianship is the npst appropriate permanency option for a
child. We do not believe it is appropriate for us to regulate the
definition of a |egal guardianship further

Comrent: One coment er requested gui dance on the use of |ega
guardi anshi p as a pernmanency option. The comenter requested that we
share | essons learned fromthe title IV-E denonstration waiver States.

Response: Information on the findings fromthe States with
denonstration waivers will be dissem nated when available. This
information will be better provided through our resource centers and
techni cal assistance activities rather than through regul ation

Nat i onal Child Abuse and Negl ect Data System (NCANDS). No coments
were received on this definition and therefore no changes are being
made to the | anguage proposed in the NPRM

Partial Review. The Departnment is responsible for State conpliance
with all aspects of the title IV-B and |IV-E plan requirenents and not
only the elenments covered by the child and fanmily service revi ews.
Accordingly, we have revised the definition of “~“partial review,'' to
clarify its application to title IV-E and title |V-B conpliance issues
that are outside the scope of the child and fanmily services review.
This partial review may cover whatever the Secretary considers
necessary to nmake a determination regarding State plan conpliance. An
exanpl e of an area which is not subject to the full child and famly
services review but subject to a partial reviewis conpliance with
AFCARS. The procedures and standards for AFCARS conpliance are set
forth in 45 CFR 1355. 40.

Per manency Hearing. Comment: One commenter disagreed with the
requi renent that permanency hearings be held within 12 nonths of the
date a child is considered to have entered foster care. The conmenter
felt that it did not give famlies sufficient tine to make their hones
ready for the child to return



Response: The requirenent to conduct pernmanency hearings no |ater
than 12 nonths fromwhen a child enters foster care is statutory. One
of the main purposes of ASFA was to encourage States and parents to
achi eve permanency for children in a nore tinely manner.

Comrent: One comenter did not think that permanency heari ngs
shoul d be conducted by any entity other than a court.

Response: The option for adnm nistrative bodi es, appointed or
approved by the court, to conduct permanency hearings is expressly
permtted at section 475(5)(C) of the Act.

Comment: Several commenters were opposed to the requirenent that
any body that conducts pernmanency hearings may not be part of or under
the supervision or direction of the State agency. One conmenter asked
if this requirenment extended to other public agencies with which the
St ate agency has an agreenent.

Response: Critical decisions that have a significant effect on the
lives of children and their fam|lies are made at pernmanency hearings.
The purpose of requiring courts to oversee permanency hearings is to
ensure that these hearings are conducted by an inpartial body, which
i ncl udes any body appointed or approved by the court to provide this
oversight in its stead. An admi nistrative body that is part of the
State agency or under its direction or supervision would not meet the
test of inpartiality.

The requi renment does extend to other public agencies with which the
St ate agency has an agreenent. In accordance with ACYF-PIQ 85-2, title
I V-E requirenents extend to any other public agency with which the
State agency enters an agreenent for the performance of title IV-E
adm ni strative functions, including responsibility for placenment and
care of the child.

Comment: One commenter requested that the definition of
" permanency hearing'' be revised to indicate specifically that a
tribal agency is permtted to appear before a tribal court and that the
tribal court has the authority to nmake all the necessary rulings with
respect to pernmmnency hearings.

Response: The statutory and regul atory | anguage both clearly
i ndi cate that pernanency hearings may be held before a tribal court.
The references to State courts in the pernmanency hearing requirenents
in section 475(5)(C) of the Act and in the definition of pernmanency
hearing at Sec. 1355.20 should be understood to include tribal courts.

Conment: A few comenters requested additional guidance regarding
whet her reunification efforts can be extended beyond the pernmanency
hearing or if an alternate permanency plan nust be set at the
per manency hearing if the child and fanmily cannot be reunited at that
tinme.

Response: A mmj or purpose of ASFA is to pronmote tinely pernmanency
pl anni ng. We recogni ze, however, that there are situations when
reuni fication cannot occur within 12 nonths but it is not appropriate
to abandon it as the permanency plan at the pernmanency hearing. It is
acceptable to extend reunification efforts past the permanency hearing
if the parent(s) has been diligently working toward reunification and
the State and court expect that reunification can occur within a tine
frame that is consistent with the child's devel opnental needs.

Comment: One commenter wanted to know if the permanency hearing was
simlar to a dispositional hearing or an adnministrative review. This
commenter also wanted to know if the hearing could still be held within
18 nmonths of a child entering foster care.

Response: The ASFA changed the name of the former " “dispositiona
hearing'' to " “permanency hearing'' and the timng was changed from 18



nonths to 12 nonths (see p. 50072 of the NPRM. No statutory
flexibility exists with respect to the time line in the ASFA for
conducting permanency heari ngs.

Comrent: One commenter asked that we clarify whether the permanency
goal of placenent with a fit and willing relative was optional because
the commenter's State had elimnated it as a permanency goal. A few
commenters asked that we specifically identify placenent in ~ another
pl anned pernmanent living arrangenent'' as the appropriate pernmanency
option for all unacconpani ed refugee m nors. These conmenters requested
that, in establishing placenment in " "another planned permanent |iving
arrangenent'' as the appropriate permanency option for unacconpani ed
refugee minors, this group of the foster care popul ati on be exenpted
fromthe requirement to provide a conpelling reason for not setting
reuni fication, adoption, |egal guardianship or placement with a fit and
willing relative as the pernmanency pl an.

Response: We do not believe it is appropriate for ACF or States to
excl ude any permanency options from consideration or to identify one
per manency goal as the appropriate pernmanency goal for an entire group
of the foster care popul ation. Permanency planning is based on the best
i nterests, individual needs, and circunstances of the child. The
requi rement to document, to the court, a conpelling reason for setting
a permanency plan other than reunification, adoption, |ega
guardi anship, or placenent with a fit and willing relative is statutory
and cannot be waived for any group of the foster care popul ation.

Comment: We had several commenters request that we include
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pl acenment in a permanent foster fanm |y home and emancipation in the
list of permanency goals at section 475(5)(C) of the Act that are
exenpt fromthe conpelling reason requirenent in that section. Sone
commenters al so asked us to include long termfoster care and
emanci pati on as other planned permanent |iving arrangenents.

Response: Section 475(5)(C) of the Act specifies that the only
per manency options the State may set without a conpelling reason to do
so include reunification, adoption, |egal guardi anship, or placenent
with a fit and willing relative. Therefore, "~“another planned permanent
living arrangenment’'' would be any permanent living arrangenent that is
not enunerated in statute.

Comrent: One comment er suggested that we anmend the section of the
definition that describes the decisions to be nade at a pernmanency
heari ng. The conmenter suggested that the term  “should'' be replaced
with “"will'" in the definition. The comenter thinks the term ™ "will""'
is consistent with ASFA's intent to ensure pernmanency while " shoul d'
is noncommittal

Response: W agree and have amended the | anguage accordingly.

Comment: One commenter was opposed to the prohibition of paper
reviews, ex parte hearings, and agreed orders as satisfying the
requi rements of a pernmanency heari ng.

Response: Section 475(5)(C) of the Act requires the State to ensure

“* * * procedural safeguards shall also be applied with respect to
parental rights pertaining to the renoval of the child fromthe hone of
his parents, to a change in the child's placenent, and to any
determination affecting visitation privileges of parents * * *, In
our view, paper reviews, ex parte hearings, and agreed orders fail to
provi de these inportant safeguards. No change was nmade to the
regul ati on based on this comment.



Comment: One commenter was opposed to the use of the term
““compelling reason'' for setting another planned permanent |iving
arrangenent as the permanency plan. The commenter feels the term
suggests a | egal burden of proof that is not appropriate for
est abl i shi ng pernmanency pl ans.

Response: The term " “conpelling reason'' is taken directly fromthe
statutory | anguage. Moreover, the term was adopted because far too many
children are given the pernmanency goal of |ong-termfoster care, which
is not a permanent living situation for a child. The requirenment is in
pl ace to encourage States to nmove children fromfoster care into the
nost appropri ate permanent situation avail able.

Comment: We received several coments regarding the preanble
| anguage to paragraph 1356.21(g) in the NPRM which states that States
shoul d exhaust all efforts to place a child in a permanent honme outside
the foster care system before placing the child in a permanent foster
care setting. The comenters feel this |anguage has created a standard
above the ““conpelling reason'' requirenent prescribed in statute.

Response: We want to clarify that the | anguage shoul d not be
interpreted to set a standard above what is set in statute. It was
i ntended to encourage States to seriously consider placenment options
outside of foster care before settling on a permanent foster care
pl acenment as the permanency pl an.

St at ewi de Assessnent (fornerly State self-assessnment). No coments
were received on this definition, so we nade no changes to the
definition itself. W did, however, change the nane from ~State self-
assessment'' to "~ statew de assessment.'' The term " statew de
assessnment'' nore accurately reflects the conprehensive nature of the
assessnment conducted during the first phase of a child and famly
services review

Tenporary custody proceeding. Corment: Several commenters objected
to a definition for a tenporary custody proceedi ng. Sone commenters
expressed confusion while others asserted that the definition
especially in conbination with the definition for a “~“full hearing,'
did not accurately reflect the variety of State proceedi ngs where
pl acenent and care responsibility is granted to the State agency.

Response: I n the proposed rule we defined " tenporary custody
proceeding'' as the first judicial proceeding held at or shortly after
the emergency renoval of a child fromthe home. We intended to clarify
when the State court nust nmake certain reasonable efforts and contrary
to the welfare judicial determ nations. However, we concur that a
Federal definition for a tenporary custody proceeding is not helpful in
clarifying when the court nust nmake certain title IV-E eligibility
det erm nati ons, and we have del eted the definition.

Sections 1355.31-1355.37 The Child and Family Services Revi ews

Section 1355.31 Elenents of the Child and Fanmily Services Review
System

This section describes the scope of the child and fam |y services
reviews as including prograns adm ni stered by States under titles |IV-B
and | V-E of the Act.

Al'l of the relevant comrents on this section are addressed in the
foll owi ng sections.

Section 1355.32 Tinetable for the Revi ews



This section specifies the review tinmetable for the initial and the
subsequent reviews as required by section 1123A of the Act, and sets
forth rules for reinstatement of reviews based on information that a
State is not in substantial conformty.

Section 1355.32(a) Initial Reviews

This section sets forth the tinetable for the initial child and
famly services reviews.

Comment: We received many conments concerning the tinme that it wll
take for States to become familiar with the new review process. Mst of
the commenters indicated that it will take significant time for States
to prepare for the reviews and requested that ACF add to this section a
requi renent that we provide an advance six-nmonth, or |onger
notification to States prior to initiating the revi ew process.
Simlarly, nost of these commenters indicated that the six-nonth period
proposed between publication of the final rule and initiation of the
new revi ew schedul e is necessary and sonme conments suggested that a
| onger tinme frane to begin reviews is desirable. A small nunber of
conments di ssented on this provision

Response: We acknow edge that advance notice and preparation are
required for the child and fam |y services reviews. The exact period of
preparation nmay vary by State and may change as the States and ACF
become nore famliar with the process. Taking into consideration that
Federal staff will also require a period of time to prepare adequately
for each review, we do not anticipate |lack of advance notice becom ng
an issue. Therefore, we do not intend to regulate the notification
peri od. W have, however, extended the tine for conmpleting the initia
reviews to up to 4 years following the effective date of the fina
rul e.

Comrent: We received coments requesting coordi nati on anong the
conponents of the child and fami|ly services reviews with other Federa
pl anni ng and review functions, i.e., coordinating the statew de
assessnment with the CFSP and coordinating the reviews with the title
| V-E reviews.

Response: We have designed the child and famly services reviews to
build on and coordinate with the process in place
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for title IV-B State planning as set forth in 45 CFR part 1357. The
timng of the statewi de assessnments will, in part, be determined by the
timng of the actual reviews which will vary from State to State, and
coordination with the timng of the annual progress and services
reports (APSRs) may not be possible.

We considered conbining the child and fanm |y services and the title
I V-E reviews but believe that conducting the two reviews at the sane
time woul d pose a serious burden on States, given the intensity of the
review processes and the |level of State effort required for each. W
wi |l coordinate the actual tinmng of the two different reviews such
that States will not be over-burdened.

Section 1355.32(b) Reviews Following the Initial Review
This section sets forth the tinmetables for subsequent child and

fam |y services reviews.
Comment: We received a range of comments on the proposed frequency



of the reviews. Although a nunmber of comrents supported the proposed
schedul e, sone comenters suggested that reviewing at five-year
intervals for States determined to be in substantial conformty is
insufficient to assure the safety and permanency of children. OQhers
suggested that the interim statew de assessnments should not be required
at three-year intervals if the State is in substantial conformty, but
shoul d either be elinmnated or occur |ess frequently.

Response: We proposed a five-year review cycle for States found in
substantial conformity and do not think that it conprom ses our ability
to ensure children's safety and pernmanency for the foll ow ng reasons:

sbull; A full or partial child and fam |y services review can be
rei nstated whenever information fromany source indicates that the
State is not in substantial conformty;

<bul l et> The standard for achieving substantial conformty is high;

<bullet> States in substantial conformty are required to conplete
a statew de assessnent at the three-year point between full reviews;

<bullet> The title IV-B five-year Child and Family Services plan
and the rel ated annual updates, provide significant insight into the
functioning of the State child welfare program and a nechani sm for
identifying potential conformance issues with respect to safety and
per manency.

Because we believe that other types of reviews and i nformation
gathering provide insight into State performnce between on-site
revi ews, we have not changed the requirenent to review States every
five years if they are determned to be in substantial conformty.

Li kewi se, we have not elimnated or changed the requirenent for the
st at ewi de assessnent to be conpleted every three years because we
believe that the use of information fromthat source is an inportant
mechani sm for hel ping States maintain successful performance.

In order to address the comments about assuring the safety and
per manency of children between reviews, we have changed the requirenent
for States deternmined not to be in substantial conformty to be
reviewed at two-year intervals, rather than three-year intervals.

Section 1355.32(c) Reinstatenent of Reviews Based on |Infornmation That
a State Is Not in Substantial Confornmity

This section sets forth the requirenents for a reinstatenent of a
full or partial review and describes the types of information that may
require a review.

Comment: We received many conments suggesting that the regul ation
shoul d denote that ACF and the State negotiate a specific tine franme
for the receipt of additional information as part of the detailed
inquiry to determine if nmore frequent reviews should be reinstated, and
that only after that tinme has been exceeded should we be authorized to
proceed with an additional review

Response: The time franme and circunstances of the request for
information will vary depending upon the nature of the information
required to determne if nore frequent reviews should be reinstated. W
have a responsibility to assure conpliance with State plan requirenents
and it nay be necessary to require information of a particular nature
within a specific time frame. Thus, we will not provide for a
negotiated tine frane.

Comment: We received many conments indicating concern about the
sources of information that could trigger reinstatenment of reviews
based on information that a State is not in substantial conformty.
Specifically, objections were raised regarding inclusion of information



from public and private organi zati ons and from the di sposition of class
action lawsuits. The main concern was the accuracy of information from
t hese and ot her sources.

Response: Section 1123A(b)(1)(C) of the Act gives the Secretary the
authority to reinstate nore frequent reviews based on information
indicating that the State may not be in conformty with the State plan
The statute is silent with respect to the source of the infornmation
that would trigger an unplanned review. Therefore, we deleted the |ist
of potential sources of information that could trigger an investigation
and, instead, reiterated the statutory | anguage.

We do recognize that the specific sources nentioned in the NPRM
and ot hers not mentioned, may not always provide accurate information
about the State' conpliance with State plan requirenments. The provision
for ACF to conduct detailed inquiries prior to initiating nore frequent
reviews is designed to address this issue by ascertaining the validity
of the information. A decision whether or not to reinstate reviews to
deternmi ne substantial conformity will only be nmade after the validity
of the information is detern ned.

Comment: We recei ved questions concerning the process for
reinstating reviews based on information that a State may not be in
substantial conformity. Specifically, questions were raised about the
content and format of the nore frequent reviews.

Response: The reinstatenent of reviews could take the formof a
full or partial review, both of which are defined in Sec. 1355.20. W
prefer not to specify an exact format for each reinstated review in the
rule, since the nature of the concerns triggering the review and the
intensity of reviews needed will vary. W have, however, clarified in
the regul ation that any inquiry conducted by ACF does not replace a
full review as schedul ed according to Sec. 1355.32(b).

Section 1355.32(d) Partial Reviews Based on Nonconpliance Wth State
Pl an Requi renments That are Qutside the Scope of a Child and Famly
Servi ces Revi ew

This new section was added to set paraneters for addressing
nonconpliance with title IV-B and IV-E State plan requirenents that are
out side the scope of a child and fam |y services review

Comment: A few commenters questioned our proposal to review for
only certain State plan requirements in the child and famly services
reviews, rather than all State plan requirenents.

Response: We have sel ected those requirenents for the child and
famly services review that are nost directly related to the
achi evenent of successful outcomes in the areas of safety, pernmanence
and child and fam |y well-being. However, the State remains responsible
for conplying with all State plan requirenents for titles IV-B and | V-
E, even if each requirenent is not
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subject to reviewin the child and fam |y services review. Therefore,
we have added Sec. 1355.32(d) to clarify that we will use a partia
review to deternmine conformty with State plan requirenments outside the
scope of the child and fam |y services reviews. Because defining the
variety of State plan conpliance issues in advance is not possible, we
wi || approach each circunstance on a case-by-case basis. Consistent
with section 1123A, the necessary elenments of the program i nprovenent
pl an and, if necessary, the ampunt of the withholding, will be



conmensurate with the extent of the State's non-conformty.
Section 1355.33 Procedures for the Review

This section sets forth the review process and outlines genera
procedures for the statew de assessnent and the on-site review

Comment: Overall, we received many coments fromthe States
favoring the use of the statew de assessnment process and appl audi ng the
partnershi p between State and Federal reviewers who conprise the
proposed revi ew teans. Many comrents indicated support for the joint
pl anning of the on-site review and the proposal that it be guided by
information in the statewi de assessment. Others wote in support of the
i ncreased focus on outconmes fromprior reviews and the conprehensive
nature of the reviews in covering the range of child and fanmly
servi ces.

Response: None needed.

Comment: We received comments regarding the review reliance on
exi sting data sources, specifically AFCARS. Sonme conments supported the
use of existing data sources for the reviews, while sone suggested that
these data may not be reliable or capable of addressing safety and
per manency adequately.

Response: W understand the concerns regardi ng the AFCARS data and
acknowl edge that the data in the earliest AFCARS subm ssions had
weaknesses with respect to quality. The quality of the data has
i ncreased with every subm ssion and we see this trend continuing as a
result of three factors:

(1) Penalties. Since October 1994, States have been required to
participate i n AFCARS and, beginning in Federal fiscal year 1998,
penalties were inposed on States not in conpliance with AFCARS
subm ssi on requi renents. The nunber of States submitting penalty-free
data has increased significantly since penalties have been inposed.

(2) State self-analysis prior to subm ssion. Two types of software
are available to afford States the opportunity to ensure the quality of
their data prior to submitting it to ACF. The first perforns nore than
800 checks on various rel ationshi ps among AFCARS data el enents to
ensure the accuracy of the data. The second is the sane software ACF
uses to assess data quality and is the basis for inposing penalties.

(3) Incentives. Two sources provide incentives for inproving AFCARS
data. First, the ASFA established the Adoption Incentive Program
section 473A of the Act, under which States receive a bonus for
i ncreasi ng the nunbers of children adopted out of the public child
wel fare system While the statute provides flexibility with respect to
data sources used for establishing initial baselines, AFCARS data nust
be used in cal culating bonuses for the nunber of adoptions over the
basel i ne. Second, under section 479A of the Act, the Departnent is
required to devel op a set of outcone neasures based, to the maximum
extent possible, on AFCARS data. State perfornmance will be rated based
on these outcome neasures.

AFCARS is the statutorily-mandated i nformation collection system
for the Federal child welfare prograns. Thus, it is the appropriate
data source for use in Federal reviews.

Section 1355.33(a) The Full Child and Fam |y Services Reviews
This section states that the review will be a two-phase process and

descri bes the conposition of the review team
Conment: We received a nunber of coments about the conposition of



the review team including requests for specific representatives on the
team such as representatives of citizen review panels. Sone comenters
rai sed concerns that the training and backgrounds of review team
menbers reflect strength in child welfare practice. One respondent
suggested that representatives of the Departnent's Ofice for Cvi
Rights (OCR) in particular receive training in the processes and issues
covered by the child and famly services revi ews.

Response: W recogni ze the necessity of having reviewers who are
know edgeabl e about child and fanm |y services and this is an inportant
matter for internal ACF consideration. However, the existing
regul ations that inplenment title IV-B of the Act specify the types of
representatives with whomthe State should consult in its planning

processes, and we anticipate that States will utilize many of these
sanme individuals or types of representatives in staffing the child and
famly services review teans. We will also provide guidance to States

for the selection of team nenmbers and train both Federal and State
menbers of the review teans on the review procedures as the reviews are
conducted. For those reasons, we did not regulate the specific State or
Federal representatives who will participate on the review team

Section 1355.33(b) Statew de Assessnent

This section describes the first phase of the full review the
statew de assessnent.

Comment: There were a wide variety of concerns about objectivity in
the revi ew process, nost of which were directed toward the sanple of
cases to be reviewed on-site and the role of the statew de assessment.

Response: We are naking revisions to the follow ng sections of the
rule to increase the objectivity of the reviews and support accurate
det erm nati ons of substantial conformty:

<bullet> In Sec. 1355.33(b)(1), we require that the statew de
assessnent address each systemic factor under review, including the
statewi de informati on system case review system quality assurance
system staff training, service array, agency responsiveness to the
community, and foster and adoptive parent |licensing, recruitment and
retention.

<bullet> In Sec. 1355.33(b)(2), we require that the State, using
data from AFCARS, NCANDS, or, for the initial review another source
approved by ACF, assess the outcone areas of safety, permanency, and
wel | -being of children and famlies served by the State agency,

i ncluding a discussion of the State's perfornmance in neeting the

nati onal standard established for the statew de data indicators.
<bullet> In Sec. 1355.33(b)(5), we require that the conpleted

st at ewi de assessnent include a |list of all the persons external to the

State agency who had input into the preparation of the statew de

assessment in order to assure that the required participation and

consultation in Sec. 1355.33(a)(2)(ii) and (iv) actually occurred.
<bullet> In Sec. 1355.33(b)(6), we require that the State submt

the statew de assessnent to ACF within 4 nonths of our transm ssion of

the information for the statew de assessnent to the State. W

anticipate that we will need 60 days to review the statew de assessnent
and notify the State of any potential areas that night be an issue
during the on-site review It will also afford the State an opportunity

to gather additional information in advance of the reviewto clarify
any concerns raised; and,
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<bullet> In Sec. 1355.33(c)(5), we regulate the size of the on-site
sanpl e of cases to be reviewed and require that the cases be sel ected
randomy from AFCARS and NCANDS, or, for the initial review another
approved source. This will pronote consistency and help to elimnate
bias in the sanple.

Comment: We received a few comments that expressed concern about
the use of the statew de assessnent in county-adm nistered States.
Commenters noted that particular itenms in the statew de assessnent have
the potential for variance anpbng counti es.

Response: W recogni ze the issues raised by reviewi ng prograns in
county-adm ni stered versus State-adm nistered systens. Follow ng the
pil ot reviews, however, we concluded that we could not design a
separate review process to neasure State conpliance for county-
adm ni stered system States, not counties, are ultimtely responsible
and held accountable for conpliance with State plan requirenments. The
st at ewi de assessnent is designed to be conpleted by the State, not by
i ndi vi dual counties, and responses should reflect official State
policies and the npst typical State practice, while noting where
out st andi ng exceptions exist.

Section 1355.33(c) On-site Review

This section describes the second phase of the full review, the on-
site review

Comment: We received sonme conmments about the geographic areas to be
covered by the on-site review as stated in paragraph (c)(1) through
(3). In particular, sone concern was expressed that including the
State's largest netropolitan area would | essen the representativeness
of the sanple and would target the area of the State with the nost
resources. Another comment requested that the review also include rura
areas of the State.

Response: Urban areas often provide a di sproportionate nunber of
famlies who have contact with the child welfare system |n order to
serve its stated purpose of inproving outcones for children and
fam lies, the proposed revi ew process nust include this popul ation of
children and fam|lies. For exanple, the reviews could not accurately
claimto represent statew de issues in Illinois wthout review ng
Chi cago, in New York w thout reviewi ng New York City, or in California
wi t hout reviewing Los Angeles. It is also inportant to represent the
range of other environments in the State including rural and suburban
areas with their unique famly and resource issues. However, since the
reviews will only pernit on-site activities in a limted nunber of
| ocations, we prefer not to regul ate geographic sites other than the
| argest metropolitan area. Beyond that, we have provided for the
st at ewi de assessnent to guide the State and Regional ACF Offices in
determi ning the nost appropriate review sites given each State's unique
characteristics, issues and popul ation

Comrent: We received comrents requesting that specific
representatives be interviewed as part of the on-site review process as
descri bed in paragraph (c)(4). Mst often, the commenters suggested a
requi renent that parents and adoptive parents be included, as well as
the courts or administrative body that conducts adm nistrative reviews
in the States. One respondent al so noted that special consideration
shoul d be given to the circumstances under which children and fanilies
shoul d or should not be interviewed and the wei ght that should be given
their responses.



Response: Parents and adoptive parents will be routinely
interviewed on cases selected for the on-site review. VWhile the rule
does not specify the comunity stakeholders who will be interviewed in
addition to the case-specific representatives, a nunber of
representatives with both statew de and | ocal perspectives on the
system c functioning of the child and famly services delivery system
will be interviewed. Representatives fromthe courts or other
admini strative review bodies will be included, as well as children's
guardians ad litem and ot her individuals representing the child' s best
interests. W are producing, separate fromthe rule, a procedures
manual for use in conducting the reviews that lists the comunity
representatives to be interviewed. The procedures manual and the
training provided by ACF to the reviewers will also address the
ci rcunst ances under which children and fanmilies should or should not be
i ntervi ewed.

Comment: Sonme commenters requested that we require case information
obtai ned by reviewers to be kept confidenti al

Response: All case-specific information disclosed during a child
and famly services reviewis confidential. Both titles IV-B and |IV-E
have restrictive disclosure provisions (found at section 471(a)(8) of
the Act and 45 CFR 205.50). One of the purposes for which a State is
aut horized to disclose such information, however, is for an audit or
simlar activity conducted by the Departnent in connection with the
State plan. Further, Federal regulations at 45 CFR 205.50 require that
reci pients of information concerning children and fanm |ies receiving
assi stance and/or services fromthe title |IV-B/IV-E agency be held to
the sane standards of confidentiality as the agency. The
confidentiality standards for case-specific information are addressed
in the procedures manual for use in conducting the child and fanmily
services review In addition, the confidentiality of case records
routinely will be reinforced during reviewer training prior to each
revi ew

States have conplete flexibility in establishing procedures to
ensure that confidentiality requirements are net. During the pilot
reviews, sone States chose to require the reviewers who were not State
or Federal enployees to sign confidentiality agreenments prior to
reviewi ng confidential information.

Comment: We received a nunmber of comrents requesting that we not
use the term “social worker'' unless it is a specific reference to
professionally trained social workers, i.e., persons with B.S.W or
M S. W degrees.

Response: Recogni zing that not all caseworkers in public agencies
have acadeni c degrees in social work, we are changing the term “socia
worker'' in the rule to " caseworker.'

Section 1355.33(d) Resolution of Discrepancies Between the Statew de
Assessnent and the On-site Review

This new section was added to describe the steps we will take in
resol ving di screpanci es between the aggregate data and the findings of
the on-site review

ACF will provide States with the option of submtting additiona
information to resolve the discrepancy, or for ACF and the State to
revi ew addi ti onal cases, using only those indicators in which the
di screpancy occurred. ACF and the State will determ ne an additiona
nunber of cases to be reviewed, not to exceed a total of 150 cases. As
described in section 1355.33(c)(6), the additional cases, in



combi nation with the 30-50 cases reviewed on-site, will conprise a
statistically significant sanmple with a 90 percent (or 95 percent for
subsequent reviews) conmpliance rate, a tolerable error rate of 5
percent, and a confidence coefficient of 95 percent. We will pull the
addi tional cases from an oversanple of cases for the on-site review, so
that both sets of cases will conprise one sanple. Only those indicators
in which the discrepancy occurred will be subject to review

Section 1355.33(e) Partial Review (1355.33(d) in the NPRM
This section describes the partial review process.
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We redesignated Sec. 1355.33(d) as Sec. 1355.33(e) and nmade a
technical edit to clarify that the partial review requirements in this
section relate to the partial child and famly services reviews. W
have also clarified that a partial review does not substitute for the
regul arly scheduled full reviews.

Section 1355.33(f) Notification (1355.33(e) in the NPRM

This section describes the manner in which ACF will notify States
of whether the State is operating in substantial conformty.

Comment: Sone comrents requested that the regulation require nore
detail to be included in the ACF notification letter to States,
informng themif they are operating, or not operating, in substantia
conformty.

Response: In the interest of providing the States with tinely
feedback on the child and fam |y services reviews, we have designed a
review process that is | ess dependent upon |lengthy reports than in the
past. The review teamwi |l provide the State with verbal infornmation on
the findings of the review throughout the on-site revi ew and subsequent
exit conference. The witten description of the findings will begin
with the evaluation of the statewi de assessnment and will be updated as
a result of the on-site review. The notification to the State foll ow ng
the on-site reviewis a confirmation of those findings and will provide
specific information to allow a State to know where it is operating in
or out of conformty.

Section 1355.34 Criteria for Determ ning Substantial Conformty

This section pertains to the criteria that nust be satisfied to
find a State in substantial conformity, including a discussion of
out cones, |evel of achievenent of outconmes, and criteria related to a
State agency's capacity to deliver services |leading to inproved
outcones for children and fanilies.

Section 1355.34(a) Criteria To Be Satisfied

This section describes the elenents on which a State's substantia
conformance with title IV-B and title IV-E State plan requirenments will
be based.

Comment: Sone respondents requested that decisions regarding
substantial confornmity not be reliant on the resolution of
di screpanci es between aggregate data fromthe statew de assessnment and
the findings of the on-site review



Response: It was always our intention to resolve discrepancies
bet ween aggregate data fromthe statew de assessnent and the findings
of the on-site review Now that substantial conformty is based on
statewi de data indicators, as well as the findings of the on-site
review, we believe that if significant discrepancies occur anong the
sources of information used to determ ne substantial conformty, they
nmust be reconciled so an accurate determ nation can be nade. To clarify
our procedures to resolve these discrepancies, we are adding a new
Sec. 1355.33(d) that gives States the option of either submtting
additional information to resolve di screpanci es between the statew de
data indicators, or the State and ACF reviewi ng additional cases for
the indicators where the discrepancy exists.

Section 1355.34(b) Criteria Related to Qutcones

This section sets forth the criteria related to outcones that wll
be evaluated to deternine a State's substantial confornance.

Comment: We received nmany conments supporting the proposed approach
of limting the reviews to those State plan requirenents that rel ate
specifically to outcones and the delivery of inproved services. Sone
coments questioned the authority of HHS to select only certain State
pl an requirenments for reviewin the child and fam |y services revi ews.

Response: The child and famly service reviews focus on the nost
prom nent aspects of the progranms under review, specifically child
safety, permanency for children in foster care, and well-being of al
the children served by the prograns. This focus in no way alters the
requi renents inposed on States to operate their prograns in conformty
with all applicable State plan requirenents.

Therefore, in response to this comment, a new paragraph (d) under
Sec. 1355.32, " Partial reviews based on nonconpliance with State plan
requi renments that are outside the scope of a child and fanm |y services
review ' has been added to clarify paraneters for addressing issues
regardi ng conpliance with title IV-B and title IV-E State pl an
requi renents that are outside the scope of these reviews. |f needed, we
wi || conduct partial reviews to resolve such issues regarding
conpliance. Partial reviews of this nature will not necessarily follow
the prescribed format of the child and fam |y services review Rather,
such partial reviews will address whatever the Secretary deens
necessary in order to nake a determi nation concerning State plan
conpl i ance.

If a State is determ ned to be out of conpliance with a State plan
requi renent under either title IV-E or title IV-B, there will be an
opportunity for programinprovenent, consistent with section 1123A of
the Act, before funds are withheld.

Comment: A significant nunmber of coments noted that Safety CQutcone
#1 is actually two separate outcones.

Response: We agree and have revised Sec. 1355.34(b)(1)(i)(A) and
(B). W separated Safety Qutcone #1 into its two conponent parts and
will use themas the two safety outcones, replacing the current Safety
Qutcone #2 (The risk of harmto children will be mnimzed.). The two
safety outcones now read as foll ows:

Qutcone Sl1: Children are, first and forenpst, protected from abuse
and negl ect.

Qutcone S2: Children are safely maintained in their homes whenever
possi bl e and appropri ate.

In this manner, we will address safety as a State's primary concern
whi | e nmeasuring conpliance with the statutory requirement to maintain



children safely in their own homes when possible.

Conment: One conmenter questioned whether safely maintaining
children in their own hones is, in fact, a safety outcome. The
comrenter suggested that it would be nore appropriately assessed as a
per manency outcone.

Response: Al though this outconme addresses decisions about whether
to remove children and place themin foster care or maintain themin
their owm hones, it is, in fact, a safety outcome. ASFA is clear that
the child' s health and safety must be the prinmary concern in decisions
to remove or to reunify. In reviewing the circunstances of those
children who remain in their own honmes, we intend to review for their
safety and wel | -being, and not for the foster care provisions under the
per manency outcones that are not applicable to them W will evaluate
t he permanency outcones only for those children who have been renopved
fromtheir hones and placed in foster care, since foster care is
i ntended to be a tenporary setting.

Comment: We received nunerous conments questioning the
applicability of certain performance indicators to their related
outcones. One exanple cited was Well-Being Qutconme #1, Fanilies have
enhanced capacity to provide for their children's needs. Commenters
rai sed concerns that the performance indicators associated with it are
nmeasures of process and do not equate with enhanced capacity for
parents.
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Response: For each outcome to be reviewed, we selected indicators
that, if net, are both within the scope of the State agency's range of
responsibilities and are likely to pronote outcone achi evenment. Each of
the on-site indicators includes a subset of questions and issues that
permits reviewers to explore the indicator below the surface |evel. W
believe that this type of exploration during the on-site reviewis
necessary to evaluate the quality of work and the successfu
achi evenent of outcones for children and famlies. It is unlikely that
i ndi vi dual performance indicators, in isolation, can be used to
eval uate the outcones accurately. In conbination, however, the set of
performance indicators associated with each outcone will provide a
bal anced perspective on the outcone.

Conmment: A number of comments were received indicating concern that
Wel | - Being Qutconme #2, Children receive appropriate services to neet
their educational needs, is not an outcone that can necessarily be
achieved by the child welfare system Oher comments were received
gquestioning if this outcone, as it is stated, neets the definition of
an out cone.

Response: The outcone delineated in Sec. 1355.34(b)(1)(iii)(B),
addresses the responsibilities of public child welfare agencies in
regard to the educational needs of children in their care and custody.
Certain aspects of the educational status of children are not within
the control of the public child welfare agency. W are reluctant to
describe the outcome in nore definitive ternms and hold the State
accountabl e for educational outcomes that nust be addressed primarily
through the State's educational agencies. Rather, we have proposed to
review those responsibilities that the State child wel fare agency
legitimately has in this area: Considering and addressi ng educationa
needs for children in case planning; obtaining and considering
educational records for children in its care; and, where appropriate,
advocating for children's educational needs with the education



authorities in the State.

Conment: A few comenters raised concerns that |ength of stay in
foster care and nunber of adoptions fromthe public child welfare
system were not included as outcones for the child and fam |y services
revi ews.

Response: We agree that it is critical to track the length of a
child' s stay in foster care and the nunber of adoptions fromthe public
child wel fare system W have included | ength of stay as a statew de
data indicator and we are addressi ng nunbers of adoptions by | ooking at
the Iength of time between a child's entry into foster care and a
finalized adoption. In this manner, we capture not only the nunber of
adoptions but also assess State performance in expediting this
per manency goal

Conment: Commenters noted that sone of the outcomes and indicators
may not be appropriate for all types of cases in the system
particularly the well-being outcones as they relate to fanmlies who are
receiving child protective services.

Response: W recogni ze that not all of the outcomes and indicators
will be applicable to every type of case reviewed. |In npost areas, we
have all owed for nonapplicability to be noted on the review instrument.
However, we also believe that the well-being outcomes very often do
apply to children and famlies who are served in their own honmes, in
addition to children placed in out-of-home care. For exanple, the well-
bei ng outcones address issues such as: Afamly's ability to neet a
child's needs; educational achievements of children; and children's
physi cal and nental health needs. W believe that these are concerns
that shoul d be addressed by child wel fare systens regardl ess of whet her
the child is in out-of-hone-care or not.

Comment: We received many conments urgi ng consi stency between the
outcones used in the child and famly services reviews, and those
outcones that will be included in the annual report to Congress on
St at e perfornmance.

Response: We agree with the commenters that it is critical that we
coordi nate the annual report on State performance in child welfare,
requi red by Section 203 of the ASFA, with the child and fam |y services
reviews and have taken the necessary steps to do so. Specific statew de
data indicators, drawn fromthe outcome neasures included in the annua
report, in addition to the findings of the on-site review, will be used
as the basis for determ nations of substantial conformity on one
outcone neasure of safety and one of permanency. As we gain experience
in using statewi de data indicators for making determ nations of
substantial conformity, such data indicators may change. However, we
have comrmitted in regulation, to the extent practical and feasible, to
keeping the data indicators used in the child and fam |y services
revi ew consi stent with the nmeasures devel oped pursuant to section 203
of the ASFA.

Section 1355.34(c) Criteria Related to State Agency Capacity to
Deliver Services Leading to Inproved Qutcones for Children and Famlies

This section describes criteria for seven core systemc factors
that will be evaluated to determine the State agency's capacity to
del i ver services that inprove outconmes for children and famlies.

Comment: A nunber of comments suggested a need for greater detai
in the regulation on how determ nations of substantial conformity wll
be made for the system c factors being revi ewed.

Response: A detailed description of the changes to the process for



maki ng determ nations of substantial confornmity can be found under the
" Discussion of Major Changes and Provisions of the Final Rule'
section. We amended Sec. 1355.34(c) so that determ ning substantia
conformty with the systenmic factors includes a process by which the
review teamrates the State's confornmty with State plan requirenents,
based on information obtained fromthe statew de assessnent and the on-
site review. Information from BOTH t he statew de assessment and the on-
site portion of the review nust support a determ nation of substantia
conformty. State performance will now be rated for each system c
factor, using a Likert-type scale, e.g., 1-4 with criteria attached to
each rating, based on the total information obtained froma variety of
st akehol ders interviewed on-site.

Comrent: We received several comments suggesting that States found
to be in substantial conformty on the outconmes should not be revi ewed
for conformty with the systemc factors, stating that these are
process nmeasures. Other coments requested deleting some of the
system c requirenents.

Response: The purpose of the child and famly services reviews is
to determ ne conpliance with State plan requirenents as well as the
outcones for children. Some requirenents are related directly to
outcomes in the areas of safety, permanency, and well-being, while
others are related to systemc factors that States are accountable for
i mpl enmenting in return for recei pt of Federal funds. W do not believe
that a process limted to procedural requirenments can assure inproved
outcomes for children and fanilies. W do believe, however, that the
presence of specific systemc factors is essential to assuring that
States have the capacity to deliver services in a manner that is npst
likely to help children and famlies achi eve desirable outcones. W
cannot forego the responsibility to
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revi ew systemc factors, and abandoni ng that responsibility would
weaken the potential of the child and fam |y service review process to
help States identify areas where needed i nprovenents can |ead to better
out comes.

Conment: We received a nunber of coments requesting that the child
and famly services reviews include the full range of training
activities permtted under title IV-E, including pre-enploynent
training of State staff and |long-termtraining that permts staff to
obtain social work degrees.

Response: We have proposed to review staff and provider training
according to State plan requirenments in those areas, as stated in the
NPRM Al t hough pre-enploynent and |ong-termstaff training are
allowable title I'V-E training costs, there are no State pl an
requi renents for these activities that would be subject to the child
and famly services review.

Comment: Several commenters expressed concern that the child and
fam |y services review does not include the ASFA requirenents.

Response: The child and fam |y services review does exam ne a
State's conpliance with several requirenments of the ASFA. However, the
rul e does not specifically cite the ASFA in identifying those State
pl an requi rements under review. The ASFA is not cited because it
primarily anends the Social Security Act, which is the authorizing
| egislation for the Federal child welfare prograns.

Comment: We received a comment that the NPRMfails to recognize two
di stinct case review systenms in Public Law 96-272 and ASFA and does not



acknowl edge the value of the periodic case review systemin place since
1980. The comment noted that periodic review should be recogni zed as
necessary to insure safety and per manency.

Response: This coment seenms to confuse the State's periodic
adm nistrative or judicial review of individual cases with the Federa
review of State plan requirenents. The purpose of the child and famly
service review, in part, is to test whether a State has appropriately
i mpl enmented the case review systemrequired by Public Law 96-272 and
strengt hened by ASFA. We concur with the conmenter that periodic
reviews and other requirenments of the case review systemare critica
protections for children and help to prompte tinely pernmanency.

Conment: We received sonme conments questioning the applicability of
the review of State plan requirenents to the tribes and the Indian
Child welfare Act (I1CWA), and whether a State's conpliance with | CWA
will be part of the review Sonme commenters raised questions about how
particular State plan requirements will be considered for tribes that
receive their title I'V-B allocations directly.

Response: I n both the statew de assessnent and the on-site review
i nstruments, we have included itens that address how States are neeting
| CWA requirements. Further, in the pilot reviews, we found that the
revi ew process hel ped us successfully assess whether or not the
i nteraction between the State and tribes satisfied title IV-B and title
IV-E requirenents for tribal children. However, the child and famly
services reviews are not intended to review for | CWA conpliance, per
se, but to review for the effectiveness of the broad child and famly
service systemrelative to State plan requirenments. Further, the
reviews are based on the entire child and fanm |y service system as
i ndi cated by the use of AFCARS and NCANDS data as an integral part of
the process, and assessing penalties for nonconformty on a pool of
funds that includes both titles IV-B and I V-E. For these reasons, we
did not tailor the CFSR specifically to exanm ne | CWA requi renments.

Simlarly, because the child and famly service reviews are
designed to review the entire systemof child and famly services,
whi ch includes both titles IV-B and IV-E, this review process i s not
designed for tribes that receive title IV-B funding only. Furthernore,
section 1123A of the Act directed the Departnment to develop a review
system for State conpliance with the State plans under titles |IV-B and
IV-E of the Act. Therefore, tribes that receive title IV-B allocations
wi |l not be reviewed under the child and fam |y services review
process.

Section 1355.34(d) Availability of Review Instrunents

This section states that copies of the review instrunents will be
made available to the State.

Comment: We received several comments in response to our request
for suggestions on the nost effective nmethod for keeping States updated
on the content of the review instruments. One of the reconmendations
was to provide States with a copy of the instrument that will be used
for the review at |east six nmonths before the review is conducted.

Response: We appreciate the State' need to have as nmuch advance
exposure as possible to the nost current review instrunments. W
anticipate revising the instrunents as appropriate, based on | essons
| earned from ongoing reviews and from State' feedback to us. G ven that
we expect the statew de assessment process to take approximately six
nont hs, we easily anticipate having review instruments available to the
State well before the on-site portion of the review is conducted. In



addition, we plan to post the instruments on the ACF website (http://
www. acf . dhhs. gov/ prograns/cb/) in order to make the npbst current
version of the instrunents available at all tines.

Section 1355.35 Program I nprovenent Pl ans

This section pertains to the devel opnent of program i nprovenent
pl ans for States determ ned not to be in substantial conformty with
State plan requirenents, including the tine franes for subm ssion and
i mpl enentati on of the plans.

Section 1355.35(a) Mndatory Program I nprovenent Pl an

This section describes elements of a program i nprovenent plan for
those States found not to be operating in substantial conformty.

Comment: We received comments concerning Federal technica
assistance to States upon a finding of nonconformity, ranging froma
need to devel op the capacity for technical assistance prior to
initiating reviews to suggesting that the need for technical assistance
is not a valid reason for delaying penalties or the frequency of
revi ews.

Response: Section 1123A of the Act requires that States be afforded
opportunities to correct areas of nonconformty with the use of
techni cal assistance prior to having penalties withheld. Wiile we have
not regul ated this aspect of the review process, we are commtted to
devel opi ng effective sources and nmeans for providing technica
assistance to States.

Comment: We recei ved many conments concerning possible conflicts
bet ween program i nprovenent plans and requirenments for State consent
decrees. Concerns were raised that programinprovenent plans not be
required to include any action steps or goals that are inconsistent
with a State's consent decree. Sone respondents al so requested that the
provisions of a State's consent decree not automatically be required to
be included in a program i nprovenent plan

Response: ACF is responsible for reviewi ng conpliance with State
pl an requi rements, and we nust assure that the programinprovenent plan
addresses applicable requirenents. We did not include any provisions in
the NPRM that would require States to include the provisions of consent
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decrees into program i nprovenent plans. W cannot assure that the
provisions of a State's consent decree do not conflict with Federa
requirenents. It is the State' responsibility to ensure that no such
conflict exists. We are willing to work with States to nmininize such
conflict within our statutory and regul atory nandates.

Comment: We received a small nunber of comrents suggesting that
States determ ned not to be in substantial conformty should be
penal i zed for ASFA violations inediately, rather than suspending the
penal ti es pending inplenmentation of a program i nprovenent plan. The
same comments suggested that the term " program i nprovenent plan'
deviates fromthe “~“corrective action'' |anguage of the statute and
underm nes the enforcenent role of HHS.

Response: Section 1123A(b) of the Act requires that States be
af forded the opportunity to correct areas of nonconpliance prior to
wi t hhol di ng Federal funds. ASFA primarily amends sections of the Social
Security Act to which section 1123A applies. Mreover, ASFA did not



supercede section 1123A, nor did it anend section 1123A to require
i mredi ate penalties for failure to conply with the ASFA requirenents.
The use of the term  ~programinprovenent plan'' in no way deviates
fromstatutory requirements since the result is still that the State
must correct any identified areas of nonconformty with State plan
requi renents. The term " ~program i nprovenent plan'' underscores the
intent of the reviews to serve as a neans of assisting States to help
fam lies and children experience inproved outcones as a result of the
services provided by the State and funded by the State and Federa
governments. Failure to successfully conplete a program i nprovenment
plan will result in penalties.

Section 1355.35(b) Voluntary Program | nprovenent Pl an

This section sets forth the condition, under which States found to
be operating in substantial conformty may voluntarily devel op and
i mpl enent a program i nprovenent plan.

There were no conments on this section and no changes have been
made to this section.

Section 1355.35(c) Approval of Program | nprovenent Pl ans

This section sets forth the approval process for the program
i mprovenent pl an.

Comment: Wth a few exceptions, nost of the comments we received on
the tinme franes for submitting and re-subnitting program i nprovenent
pl ans follow ng reviews encouraged us to lengthen the tinme franes.

Response: W recogni ze that the devel opment and revision of program
i nprovenent plans requires considerable effort. Gven the conplexity of
the issues that will be addressed in many program inprovenment plans, we
are extending the length of tinme for the initial subm ssion of the
program i nprovenent plan by the State to ACF from 60 days to 90 days.
We are retaining the 30-day tine frame for re-submtting plans that are
not initially approved by ACF. G ven the potential consequences for
children and fam|lies of delaying efforts to correct areas of need, we
do not believe we can further I engthen the tine franes to develop the
pl ans.

Section 1355.35(d) Duration of Program | nprovenment Pl ans

This section sets forth the time frame for successful conpletion of
provisions in a State's program i nprovenent plan

Comment: We received a nunber of comrents in favor of the two-year
maxi mumtinme frame for inplenenting programinprovenent plans, with the
opportunity for a one-year extension in certain circunstances. Sone
comments, however, indicated the tinme period was too | ong and shoul d be
short ened.

Response: W have retained this feature in the final rule. However,
not all programinprovenent plans will require two years to inplenent
and the specific time frame for each State's plan will be negotiated
and agreed upon between the State and ACF. W are aware though, from
the conplex issues being litigated or settled by a nunmber of States on
behal f of their child welfare systens, that sone inprovenments will
require extensive periods of time to inplenent. System c changes that
lead to identifiable inprovenents in the outcones for children and
fam |ies cannot always be achi eved by sinply nodifying a policy,
creating new tracking procedures or inplenenting new standards.



However, in consideration of the coments on this issue and those
pertaining to Sec. 1355.36 that we strengthen the certainty of a
penalty when a State fails to nake program inprovenents, we are making
the followi ng changes in the rule for the tine allotted to inplenent
program i nprovenent pl ans:

<bullet> ACF will require tine franes for a program i nprovenent
plan to be consistent with the seriousness and conplexity of the
renmedi es required for any areas determined not in substantia
conformty.

<bullet> We are requiring in paragraph (d)(2) that particularly
egregi ous areas of nonconformity inpacting the safety of children in
the State's responsibility receive priority in both the content and
time franmes of the programinprovenent plans and nust be satisfactorily
addressed in Il ess than two years.

<bullet> We are adding a requirenent to paragraph (d)(3) that the
Secretary approve any extensions of deadlines in the program
i mprovenent plans and any requests to extend the program i nprovenent
plan by a third year. The circunstances under which requests for
extensi ons woul d be approved are expected to be very rare and will
require compel ling docunentati on. Requests for extensions nust be
recei ved by ACF at |east 60 days prior to the affected conpletion date.

<bullet> Finally, in paragraph (d)(4) we are requiring that
nmonitoring of the inplenentation of the State' program i nprovenent
pl ans include quarterly status reports by the States to ACF, unless the
State and ACF agree to |less frequent reports. These reports will inform
ACF of the State's progress in inplenenting the plan.

Section 1355.35(e) Evaluating Program | nprovenent Pl ans.

This section describes the joint process the State agency and ACF
will use to evaluate the programinprovenent plan. This section also
descri bes the frequency of evaluating progress and the terns for
renegoti ating a program i nprovenent plan

No comments were received on this section. Changes were nmade to
this section only to the extent necessary to keep it consistent with
t he changes nmade to the other sections of Sec. 1355. 35.

Section 1355.35(f) Integration of Program | nmprovement Plans Wth CFSP
Pl anni ng.

This section requires that el ements of the program i nprovenent plan
be incorporated into the goals and objectives of the State's CFSP and
annual reviews and progress reports related to the CFSP

No comrents were received on this section and no changes have been
made to the final rule.

Section 1355.36 W thhol ding Federal Funds Due to Failure To Achieve
Substantial Conformity or Failure to Successfully Conplete a Program
| nprovenent Pl an

This section sets forth the penalties associated with a State's
failure to operate a programin substantial conformty; inplenents the
statutory
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requi renment to specify the nmethods for withhol ding Federal funds for



substantial nonconformty; and descri bes the amount of Federal funds
that are subject to a penalty. The suspension of w thhol ding during the
course of a State's programinprovenent plan, and term nation of the
penal ty upon successful conpletion of the plan are al so di scussed.

Section 1355.36(a) For the Purposes of This Section

This section defines “"title IV-B funds'' and " “title |IV-E funds'
for the purpose of this section.

Comment: We received comments that the regulation, rather than the
preanmbl e, should state that the title IV-E adm nistrative costs to
whi ch wi t hhol di ng applies does not include funds allocated for
t rai ni ng.

Response: I n the proposed rule, we specified that the
adm nistrative costs of the foster care mmi ntenance paynents program
are included in the pool of funds from which penalties will be
assessed. In the final rule, rather than listing those title IV-E
conponents that are excluded fromthe penalty pool, we have amended the
regul atory | anguage to nore specifically identify the administrative
costs of the foster care mmi ntenance paynents program as the source of
title I'V-E funds for the penalty pool

Section 1355.36(b) Determ nation of the Amount of Federal Funds To Be
Wt hhel d

This section describes the manner in which ACF will determnine the
amount of the State title I'V-B and IV-E funds to be withheld if the
State is not operating in substantial conformty.

Comment: We received many conments in favor of the proposal that
funds not be withheld froma State if the determi nation of
nonconformty was caused by the State's correct use of formal witten
statements of Federal |aw or policy provided by HHS, but a few coments
objected to this provision.

Response: This is a statutory requirenent under section 1123A of
the Act. Therefore, we have not nmade changes to the final rule.

Comment: We received comments regarding the proposed requirenent
that, upon finding that a State is not in substantial conformity, funds
be withheld for the year under review and for each succeedi ng year
until the State's failure to comply is ended either through the
successful conpletion of a programinprovenent plan or until a
subsequent full review deternmnes the State is operating in substantia
conformty. The comenter requested assurance that withholding is not
unnecessarily extended because of HHS'' |ack of capacity to assess the
conpl etion of the plan or to conduct another review.

Response: The rule specifies the tinme frames for conducting reviews
and for the duration of programinprovenent plans. Adherence to those
time frames should limt delays in determning the status of the State’
substantial conformty. W do not believe any change to the regulation
i'S necessary.

Comment: We received nmany conments pertaining to the ambunt of the
penal ties. The conmments ranged fromthe suggestion that the proposed
penalties are too lowto the idea that they are too high. Sone
respondents expressed concern about the cunulative effects of penalties
for a variety of Federal reviews of child welfare prograns and systens,
and urged us to consider a consolidated penalty proposal based on a
per f ormance- based i ncentive systemfor child welfare or a reinvestnent
policy for nonconformty. Comrents on the pool of funds from which



penalties will be taken ranged fromrequests to specifically limt the
pool to increasing it to include additional funds.

Response: We have given serious consideration to the comrents on
t he anobunt of the penalties and the pool fromwhich they are to be
taken and believe that a change is warranted. W wi sh to pronote
practice i nprovenents through the review process, and do not wish to
use the penalty process to prevent States from maki ng the needed
i mprovenents. However, we nmust meke clear that the failure to correct
areas of nonconformty identified in the reviews will result in
substantial financial penalties. Therefore, we have added sections
1355.36(b)(7) and (b)(8) to provide a graduated penalty for continuous
nonconformty.

To strengthen our conmtnment to program i nprovenent through the
revi ew process, we have added these sections to the final rule that
will increase the penalty for outcones and system c factors that remain
i n continuous nonconfornmty on successive reviews. States that continue
to remain out of substantial conformty on successive reviews can now
be penalized up to two percent per outcone or system c factor at the
second full review in which the nonconfornmity continues, and up to
three percent per outconme or systemic factor at the third and
subsequent full reviews in which the nonconformty continues. W
believe the possibility of increased withholding of funds wll
encourage States to engage in active programinprovenent planning and
make efforts to resolve areas of nonconfornity as early as possible.

We believe that this revised penalty structure is in accordance
with the Social Security Act Amendnments of 1994 (Pub. L. 103-342),
since we are neking the amunt of the penalty comensurate with the
| evel of nonconformity and providing States an opportunity to engage in
corrective action prior to withholding funds. We tried to establish
penalties in amunts that create significant notivators for States to
i nprove progranms while not denying services to needy children that are
critical to their safety, permanency, and well-being. W believe the
approach contained in these final rules balances the issues in a manner
that pronotes the overall goal of programinprovenent in States.

The State's entire title IV-B allocation is included in the poo
fromwhich penalties will be taken because we are reviewing for all the
programs funded by title IV-Bin the State. A portion of the title IV-E
admi nistrative funds is included in the pool from which penalties wll
be taken, since a smaller percentage of title IV-E requirenents are
reviewed in the child and fam |y services reviews.

In addressing the cormments that advocated for funding reinvestnent,
the statute specifically mandates wi thhol ding Federal funds as
penal ties for nonconfornmity, rather than reinvesting. Also, the
statutes for various prograns carry penalty provisions that HHS cannot
wai ve in favor of a consolidated, performance-based incentive systemin
child wel fare

We recogni ze the comrenter' concerns that States found to be the
nost egregious in their non-confornmity, based on the child and famly
services reviews, may al so be determ ned out of conformty in other
reviews, e.g., title IV-E eligibility reviews and other reviews that
cover related issues and requirenents. Such States could be exposed to
multiple penalties in a fiscal year. W strongly encourage States in
those situations to take full advantage of the opportunities for
techni cal assi stance and program i nprovenent planning in order to
i ncrease the effectiveness of their prograns and i nprove the outcones
of children and famlies served by the prograns.



Section 1355.36(c) Suspension of Wthhol ding

Thi s section describes the circumnmstances under which ACF wil |
suspend the wi thhol ding of funds for those States found not to be
operating in substantial conformance
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We did not receive coments on this particular section and have
made no changes to the regul ation

Section 1355.36(d) Term nating the Wthhol ding of Funds

This section describes the circunstances under which ACF will
termnate the withholding of State funds related to nonconformty.

We did not receive comments on this particular section and have
made no changes to the regul ation.

Section 1355.36(e) Wthholding of Funds

This section describes the circunstances under which ACF will
wi t hhol d funds for those States determ ned not to be in substantia
conformty.

Comment: A nunber of commenters suggested that we enphasize that
penalties will be enforced.

Response: As we consider the anount of the penalty and the
provi sions for w thhol ding funds due to nonconformty, we think that
this is an area where stronger provisions are needed. W want to convey
in the rule our sense of urgency about the need to inplement needed
i mprovenents in child and famly services and to make the application
of penalties consistent with that sense of urgency. As a result, we
have amended the regul atory | anguage at Sec. 1355.36(e)(2) so that
proposed penalties associated with a particular outcone or systemc
area will be inposed when the State fails to cone into substantia
conformty or fails to nmake the necessary progress with respect to the
statewi de data indicators by the date specified in the PIP, rather than
waiting for the conpletion of the entire PIP. Sone problens may only
require six nmonths to fix, for exanple, while others may require the
full two years. In this manner, if the State is required to conplete an
action step in six nonths, fails to do so, and the Secretary does not
approve an extension, an inmmediate penalty will be assessed for that
area of nonconformty. We also added a provision at Sec. 1355.36(e)(4)
that applies the maxi mum wi t hhol di ng of funds of 42 percent of the poo
to States that elect not to engage in programinprovenment planning or
to otherwi se correct areas determ ned not to be in substantia
conformty.

Conment: There were several alternatives suggested regarding the
basis for computing interest on penalties and the time frame during
which interest will accrue.

Response: The Departnment has established regulations with respect
to interest on withheld funds to which we are bound.

Section 1355.37 Opportunity for Public Inspection of Review Reports
and Materials

This section provides that States nust nake certain sources of
information related to the child and famly services reviews avail able



for public inspection.

Comment: We received several coments requesting that States be
given flexibility in the nethods of making the review reports and
materials available for public inspection. Some comrenters suggested we
take a nore prescriptive approach with respect to this issue.

Response: G ven the variance across State systems, we think it is
important to permit States flexibility in satisfying this requirenent.
Wil e the suggestions we received regardi ng ways States shoul d
publicize information related to the child and fam |y services revi ew
were excellent, they would be nore appropriately deployed through
techni cal assistance efforts with States rather than requiring them
t hrough regul ati on.

Comrent: We received coments requesting that ACF provide officia
public notice of reviews in advance of the reviews.

Response: We are considering options for inplenenting this
suggesti on. However, we do not believe it is an appropriate issue for
regul ati on.

Section 1355.38 Enforcenment of Section 471(a)(18) of the Act Regarding
the Renoval of Barriers to Interethnic Adoption

This section inplenments the enforcenent of section 471(a)(18) of
the Act which specifically prohibits the denial of the opportunity to
any person to becone an adoptive or a foster parent, or the delay or
deni al of the placenment of a child in an adoptive or foster fam |y hone
on the basis of the race, color, or national origin of the child or of
the adoptive or foster parent. In addition to the specific comments on
Sec. 1355.38, we received a nunber of general comments and requests
related to the statutory |anguage itself at section 471(a)(18) of the
Act .

Many conmmenters requested that the final rule include a section on
what constitutes a delay or denial of a child' s adoptive or foster care
pl acenent and when race, color, or national origin can be used in child
pl acenent decisions. Several commenters also requested that the fina
rul e include a discussion of good social work practice and define
““best interest of the child'' as it relates to section 471(a)(18) of
the Act. A large nunmber of comrenters also requested that the fina
rul e include | anguage that stated that conpliance with section
471(a)(19) (which allows the State to give preference to a relative
over a non-related caregiver) and section 422(b)(9) (which requires the
State to nake diligent efforts to recruit potential foster and adoptive
famlies that reflect the ethnic and racial diversity of children
needi ng an adoptive or foster hone) would not be considered a violation
of section 471(a)(18) of the Act.

Al so, many comrenters believed the tone of the section to be
adversarial and requested that the section be revised to nmirror the
partnershi p approach used in the child and famly services review. A
few conmmenters believed the enforcenent of section 471(a)(18) of the
Act is too heavily focused on the rights of adults rather than the
needs of the child. Additionally, a few conmenters were concerned that
vi gorous enforcement of section 471(a)(18) of the Act may have a
negative effect on the quality of services available to children.

In contrast to these coments, one conmenter voiced concern that
Sec. 1355.38 did not adequately enforce section 471(a)(18) of the Act.
The commenter believed that additional enforcenent nechani sns and
adm nistrative authority should be included in the final rule.

The regul atory | anguage in Sec. 1355.38 closely follows the



statutory | anguage and represents our comritnment to diligently enforce
t hese provisions of law. W have made only limted revisions to this
portion of the regulation in response to coments, as we believe that
enforcenent of section 471(a)(18) of the Act is clearly defined by the
statute. We would like to note that the statutory | anguage guiding this
section is very different fromthat underpinning the child and famly
services reviews, and it is this distinction that accounts for the
difference in the approaches taken.

The request for gui dance on what constitutes a delay or denial of a
child' s adoptive or foster care placenent and when race, color, or
nati onal origin can be used in child placenent decisions; a discussion
section on good social work practice; and the inclusion of a definition
of ~“best interest of the child' ' as it relates to section 471(a)(18)
of the Act all represent practice level issues. Practice |evel issues
are nore appropriately addressed through technical assistance rather
than regul ation. Also, the determination of delay or denial in foster
care or adoption is based on the facts of the specific case. Thus, we
di d not include
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any additional guidance in the final rule.

We also did not include qualifying statenents regarding relative
preference and/or diligent recruitnent in the final rule. The
activities regulated in this final rule are procedural directives for
i mpl enentation of financial sanctions. Thus, we do not intend to cite
all the activities which may or may not violate section 471(a)(18) of
the Act. G ven the nunber of comments received, we are providing the
foll owi ng di scussion on relative preference and diligent recruitnment as
they relate to section 471(a)(18) of the Act:

<bul l et> Section 471(a)(19) of the Act allows the State to give
preference to an adult relative over a nonrel ated caregiver, when
placing a child for adoption or in foster care provided that the
relative caregiver neets all relevant child protection standards.

Rel ati ve preference recogni zes the inportance of maintaining biologica
rel ati onships. Prioritizing biological ties is not a formof race
preference; rather it is an acknow edgnent of the significance of these
ties. Relatives cone under the sane scrutiny as nonrelatives and nust
meet the sane Federal title IV-E requirenents to becone foster and/or
adoptive parents. In all circunmstances, the best interests of the child
nust determne a placenment decision. A State's appropriate use of the
rel ative placenent preference does not constitute a violation of
section 471(a)(18) of the Act.

<bul l et> Section 422(b)(9) of the Act requires the State to nake
diligent efforts to recruit potential foster and adoptive famlies that
reflect the ethnic and racial diversity of children in the State
needi ng an adoptive or foster home. Diligent recruitnent activities are
necessary to ensure that all qualified nmenbers of a comunity, who may
be excluded fromor reluctant to request services, have the opportunity
to become a foster or adoptive parent. Diligent recruitment can provide
a broad pool of placenent resources for those children waiting for
foster or adoptive homes. A State's general diligent recruitnent
activities do not constitute a violation of section 471(a)(18) of the
Act. Ceneral diligent recruitnent activities should not discrininate on
the basis of race, color or national origin by excluding famlies who
are not targeted for services and denying themthe opportunity to be a
part of the pool of available famlies for children of different



backgrounds.

<bul l et> The purpose of the Multiethnic Placenent Act of 1994
(MEPA) was threefold: (1) To decrease the Ilength of tine a child waits
to be adopted; (2) to prevent discrimnation in foster care and
adoption; and (3) to pronote the recruitnment of ethnic and mnority
famlies that reflect the children in the public child welfare system
We do not interpret any of these purposes to be nutually exclusive. In
the Renopval of Barriers to Interethnic Adoption (IEP) provisions, which
anended MEPA, Congress further clarified that race, color, or nationa
origin should not be routinely considered in foster care and adoption
pl acenents. The I EP al so contai ned enforcenent provisions. The IEP did
not change the recruitnment provision contained at section 422(b)(9) of
the Act.

We recommend that the State or entity review Federal policy
gui dance already issued on the MEPA, as anended by IEP (found at http:/
/ ww. acf . dhhs. gov/ prograns/chb/). Additionally, both the Ofice of Civi
Ri ghts (OCR) and ACF Regional O fices stand ready to provide gui dance
to any State with a specific policy question.

Rat her than attenpting to identify the multiple situations which
may |lead to a violation of section 471(a)(18) of the Act, we have found
that providing technical assistance to specific State questions is nost
useful. Technical assistance is available through the ACF and OCR
regional offices, as well as through the federally funded nationa
resource centers. Periodically the Departnment will review the issues
rai sed to deternmine the need for additional guidance.

Speci fic questions and comments are addressed in the follow ng
par agr aphs.

Section 1355.38(a) Determnation That a Violation Has Occurred in
t he Absence of a Court Finding

This section sets forth the requirenents for determ ning a
viol ation of section 471(a)(18) of the Act during the course of a child
and famly services review, the filing of a conplaint, or sone other
mechani sm

Comment: One commenter requested clarification of the term “entity
in the State'' as used in section 471(a)(18) of the Act, specifically
if it includes private agencies. Another comenter inquired about the
application of section 471(a)(18) of the Act to court findings and if
ACF has the authority to sanction the court as an "~“entity.'

Response: We have added a definition for ““entity'' in Sec. 1355.20
in response to this coment. According to the statute any entity in a
State that receives title IV-E funds nmust conply with section
471(a)(18) of the Act. We define the term  “entity'' to include private
agencies. A State court is not an " “entity,'' for purposes of this
provision, to the extent that it issues decisions or opinions, or
performs other judicial functions. If, on the other hand, an
adm nistrative armof a State court carries out title IV-E
adm ni strative functions pursuant to a contract with the State agency,
then it is an ““entity'' for these narrow purposes. |If the private
agency, an administrative armof the court, or any other entity is
found not to be in conpliance with section 471(a)(18) of the Act, ACF
has the authority to collect all of the title IV-E funds received by
the entity for the quarter the violation occurred.

Comment: Several commenters requested that the final rule contain
the ""HHS criteria ' that ACF will use to determine if a violation of
section 471(a)(18) of the Act has occurred.

Response: HHS has not devel oped any specific ““criteria ' for
determining if a violation of section 471(a)(18) of the Act has



occurred. HHS will determ ne on a case-by-case basis whether the State
has del ayed or denied a child' s adoptive or foster care placenent or
deni ed a person the opportunity to beconme an adoptive or foster parent
based on race, color, or national origin. It is inpossible to define
every situation and circunstance that would result in a civil rights
violation. Thus, the regional office will review the specific facts of
each case to determine if a State or entity is in violation of section
471(a)(18) or if a policy or practice is consistent with previously
i ssued gui dance. No change has been nade to the final rule as a result
of this comment.

Comment: One commenter requested that the final rule provide
gui dance on how a conplaint froma prospective foster or adoptive
parent who is not selected for a specific placenent and is of a
different race, color, or national origin of the child to be placed,
will be handled (i.e., the roles of all parties involved, if the State
wi || have an opportunity to respond to the allegation, etc.).

Response: We have not defined specific procedures for the
deternmination of a violation, or the procedures for handling
all egations of a violation in regulation, as we expect that these
determ nations will be nmade on a case-by-case basis and rely on the
specific facts of each situation

Comrent: Many commenters requested that the final rule detail the
contents of the notification letter that ACF will provide to the State
found to be in violation of section of 471(a)(18) of the Act and
suggested that the letter include specific information on the roles and
responsibilities of HHS and the State.

Response: We intend to draw on this suggestion, and others like it,
in
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preparing the internal agency procedures that will be used to

i nvestigate and respond to a violation of section 471(a)(18) of the
Act. However, we believe this level of specificity is inappropriate for
regul ati on. No change has been made to the final rule.

Comment: Several commenters objected to the phrase "~ * * * jf
applied, would likely result in a violation against a person * * *
in paragraph (a)(2)(iii). The comrenters stated that this anbi guous
phrase may result in a violation being based on a hypothetica
si tuati on.

Response: We concur with the commenters that the phrase & * * *
would likely result * * * '' nay appear anbi guous. We have reworded
paragraph (a)(2)(iii) to clarify that a violation will be based on

policies, procedures, practices, regulations, and |laws that on their
face violate the | aw.

Section 1355.38(b) Corrective Action and Penalties for Violations Wth
Respect to a Person or Based on a Court Finding

This section sets forth the requirenents for corrective action and
penalties for a violation of section 471(a)(18) of the Act with respect
to a person or based on a court finding.

Comment: One commenter requested that we define the term “court
finding,'' to clarify what court is being referred to in this section
as it relates to the assessnment of penalties for a violation of section
471(a)(18) of the Act.

Response: Wiile we do not intend to define the term ™ “court



finding,"" we would like to clarify that any Federal or State court's
finding of a violation of section 471(a)(18) of the Act may result in
the assessnent of a penalty by ACF. Under the statute, an individua
who believes that he or she has been aggrieved by a section 471(a)(18)
violation, may bring action in the United States District Court. The
final rule will not be this specific because the District Court finding
can be appealed to a higher court; thus a court other than the United
States District Court may ultinately deternmine that a 471(a)(18)

vi ol ati on has taken pl ace.

Comment: Several commenters opposed the i medi ate assessnment of the
penalty for a violation with respect to a person, suggesting that there
shoul d be an opportunity for corrective action beforehand.

Response: W believe that the statute is clear at 474(d) (1) that
there is to be an i medi ate penalty, w thout corrective action
bef orehand, where there is a violation with respect to a person. This
is consistent with the Departnment's conmitnent to aggressive
enforcenent of section 471(a)(18) of the Act. Thus, no change has been
made to the final rule as a result of these coments.

Comment: Several commenters opposed the i medi ate assessnment of a
penalty for a violation based on a court finding, suggesting that ACF/
OCR investigations be the sole basis for assessing a penalty.

Response: Section 474(d)(3) of the Act affords an individual who is
aggrieved by a violation of section 471(a)(18) of the Act the right to
file a lawsuit against the State or entity. In accordance with the
statute, a violation with respect to an individual requires an
i medi ate penalty if the court finds that the State has viol ated
section 471(a)(18) of the Act. Thus, we do not intend to investigate a
case where the court has already rendered a finding. If a State, an
entity, or an individual is dissatisfied with the court's finding, the
appropriate action of recourse is to appeal through the judicia
system No change has been made to the final rule as a result of these
conment s.

Comment: Several commenters expressed concern about dual penalties
(fromboth the Court and ACF) that States mamy i ncur based on a court
finding of a violation of section 471(a)(18) of the Act.

Response: We do not believe that dual penalties will result from
the situation as described. The statute allows for an individua
aggrieved by a violation of section 471(a)(18) of the Act the right to
bring action and seek relief fromthe State. If the court finds that
the individual has been aggrieved by the State, it is possible that
nonetary conpensation may be awarded to the individual as relief for
the State's action. This nmonetary award is not a penalty. Penalties by
ACF are required by the statute when the State violates the law. No
change has been made to the final rule as a result of these coments.

Comment: A few commenters reconmended that the final rule require
the State to notify ACF of a court's finding that the State is in
vi ol ati on of section 471(a)(18) of the Act, since ACF will not be a
party to the proceedi ngs.

Response: W agree with the commenter' reconmendati on and have
revised the final rule to require a State found by a court to be in
violation of section 471(a)(18) to notify ACF. A new paragraph,

Sec. 1355.38(b)(4), requires the State to notify the appropriate ACF
regional office of the violation within 30 days from date of entry of
the final judgenent once all appeals have been exhausted, declined, or
t he appeal period has expired.

Section 1355.38(c) Corrective Action for Violations Resulting From a



State's Statute, Regulation, Policy, Procedure, or Practice

This section sets forth the requirenents for corrective action when
a State's statute, regulation, policy, procedure, or practice is found
to be in violation of section 471(a)(18) of the Act.

Comment: We received several coments relating to the tine period
provi ded for corrective action. One conmenter stated that six nonths
for corrective action is too short, while another commenter stated that
six nonths is excessively |ong.

Response: The statute specifies at 474(d)(1) of the Act, that the
time period to inplenent a corrective action plan for section
471(a)(18) of the Act nust not exceed six nmonths. W have nmade a change
to the regulation to require a State to conplete a corrective action
plan within six nonths. Al corrective action plans will not require
six nonths to conplete. ACF has the authority to establish a shorter
time franme for the conpletion of the corrective action plan consistent
with the seriousness, conplexity, and the renedy required by the
vi ol ati on.

Conment: Anot her commenter recommended that the tinme limt for ACF
to approve or disapprove a State's corrective action plan be defined in
the final rule to avoid a State's being penalized due to del ayed action
by ACF.

Response: ACF recogni zes the need for approving corrective action
plans in a tinmely manner but did not include the commenter's
recommendation in the final rule. To respond to the commenter's concern
we have revised Sec. 1355.38(c)(1). The State will have 30 days after
receipt of witten notification of nonconpliance with section
471(a)(18) of the Act, to develop a corrective action plan and submt
it to ACF for approval. Once the corrective action plan is approved by
ACF, the State will have six nonths to conplete the corrective action
and come into conpliance before a penalty is applied. The cal cul ation
for the six nonths will begin after ACF has approved the plan

A State's conpletion of a corrective action plan within the
specified tinme will not, in itself, prevent the assessnent of a
penalty. The conpleted corrective action plan nust result in the State
coming into conpliance with section 471(a)(18) of the Act to avoid
incurring a penalty. W have revised the final rule to clarify this
poi nt at Sec. 1355.38(c)(1) and also at (g)(1)-(4).

Additionally, we have revised Sec. 1355.38(c)(3) to provide the
State with
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an additional 30 days to revise and resubmt the corrective action plan
in the event the State's corrective action plan is not approved by ACF.
If the State fails to resubnit the corrective action plan within the 30
days, a penalty will be assessed.

Conment: One conmenter was concerned that Secs. 1355.38(c) (1) and
(9)(3) were inconsistent. The commenter believed paragraph (c)(1)
provides a State with six nonths before assessing a penalty while
par agraph (g)(3) inposes a reduction beginning with the quarter that
the State received notification.

Response: Paragraphs (c)(1) and (g)(3) are not inconsistent.

Par agraph (c)(1) provides the State with six nonths to conplete
corrective action before a penalty is assessed. Paragraph (g)(3)
defines the starting point for assessing the penalty in the event a
State declines to participate in corrective action or fails to



successfully conplete the corrective action plan within six nonths.

Comment: One commenter disagreed with the use of the word
““inplenment,'' in original paragraph (c)(4), to nmean "~ “begin'' and
stated that "~ “inplenent'' nmeans to "~ conplete.’

Response: In light of the addition of up to a 60-day period for the
State to develop the corrective action plan, we have revised the
definition of ~“inplement'' in the final rule to nean "~ “conplete.'

Par agraphs (c)(4) and (5) were del eted and paragraph (c)(1) now reads
that a State in violation of section 471(a)(18) of the Act will have
six nonths to conplete corrective action and conme into conpliance once
its plan has been approved before a penalty is assessed.

Comment: One commenter requested that the State be allowed to nmake
changes to the corrective action plan wi thout incurring additiona
penal ti es.

Response: As written, the regul ati on does not preclude the State
from maki ng changes to the corrective action plan. The changes made to
the corrective action plan nust be approved by ACF and conpleted within
the original six-nmonth time frane.

Section 1355.38(d) Contents of a Corrective Action Plan

This section describes the contents of a corrective action plan.

We did not receive comrents related to this section but have
revised this section to coincide with changes nade in Sec. 1355.38(c).
Par agraph (d)(4) defines the conpletion date for the corrective action
and deletes the option to extend the corrective action conpletion date.

Section 1355.38(e) Evaluation of Corrective Action Plans

This section describes the evaluative steps that ACF will take to
review the inplenmentation of corrective action plans submtted by
St at es who have been found to be in violation of section 471(a)(18) of
t he Act.

We received no comments related to this section but revised this
section to coincide with changes made to Sec. 1355.38(c) and (d). This
section now states that ACF will evaluate the corrective action plan
within 30 days of the six-nmonth conpletion date.

Section 1355.38(f) Funds To Be W thheld

This section defines the term “title IV-E funds'' in the context
of this section.

Comment: One commenter requested clarification on the use of the
word "~ clains.'

Response: | n describing the penalty for a violation of section
471(a)(18) of the Act, the statute at 474(d)(1l) uses the phrase,
"“otherwi se payable to the State under this part'' in reference to the
amount of title IV-E funds to be reduced. We interpret this to nmean the
Federal share of allowable title IV-E costs paid or advanced to the
State and have revised Sec. 1355.38(f) in the final rule to reflect
this interpretation. The reader should note that it does not matter
whet her the costs are reported as a current expenditure or as an
adjustnent; all title I'V-E funds expended during the quarter(s) the
State is determned to be in violation of section 471(a)(18) of the Act
will be subject to a penalty.

Section 1355.38(g) Reduction of Title IV-E Funds



This section describes the circunstances under which a State's
title I'V-E funds will be reduced by ACF due to a violation of section
471(a)(18) of the Act.

Comrent : Several commenters expressed concern about ACF' s authority
to continue a penalty into the next fiscal year

Response: The regul ati on does not provide for a continuation of a
penalty into the subsequent fiscal year if a State fails to cone into
conpliance. ACF may and has the authority to initiate a full or partia
review in a subsequent fiscal year for those States that are in
viol ation of section 471(a)(18) of the Act and have failed to conplete
corrective action to conme into conpliance. Thus, any statute,
regul ati on, policy, procedure or practice that remains uncorrected from
a previous fiscal year may result in a new finding of a violation of
nonconpl i ance with section 471(a)(18) of the Act. W will not disregard
an uncorrected violation sinply because a fiscal year has ended. It is
part of the Departnent's oversight responsibility to ensure that al
States are in conpliance with section 471(a)(18) of the Act at any
given time and any uncorrected violation may be subject to a review at
t he begi nning of a new fiscal year

Conment: One conmenter is concerned that the use of fisca
sanctions for every quarter that the State has not conpleted a
corrective action plan is overly harsh.

Response: We are unable to nodify the penalty structure as it is
defined in law. The statute clearly states that penalties are to be
applied quarterly when a State is in violation of section 471(a)(18) or
has not successfully inplenmented a corrective action plan; and that the
penalty will be applied until the State achi eves conpliance or unti
the end of the fiscal year

Conment: Several commenters requested that the final rule permt
t he suspension of the penalty while the State appeals a court finding
of a violation of section 471(a)(18) of the Act.

Response: We concur and have included such |anguage in the fina
rul e at paragraph (g)(6). This clarifies that penalties will not be
i mposed until a final determination regarding a violation is nade
t hrough the judicial appeal process.

Section 1355.38(h) Determ nation of the Amobunt of Reduction of Federa
Funds

This section describes the specific anbunt a State's title IV-E
funds will be reduced by ACF in the event of a section 471(a)(18)
violation and provides instructions related to interest liability.

Comment: One commenter requested that the final rule clarify that
the cal culation of the penalty is quarterly.

Response: We have revised paragraph (h) to clarify that the penalty
is calculated and assessed quarterly.

Conment: One conmenter believed that five percent is the penalty
and not a cap.

Response: Five percent is both a penalty and a cap. The statute at
section 474(d)(1) of the Act requires that the third or subsequent

violation(s) in a fiscal year will result in a five percent reduction
of title I'V-E funds payable to the State in that quarter. The statute
al so sets an annual cap whereby no State's fiscal year paynment will be

reduced by nore than 5 percent.
Comment: One commenter requested clarification on the State
agency's
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responsibility for interest if an entity such as a private agency
viol ates section 471(a)(18) of the Act.

Response: The State agency or entity that has been found to be in
violation is responsible for the interest. No change has been nade to
the final rule.

Section 1355.39 Admnistrative and Judicial Revi ew

This section provides States found not to be in substantia
conformty with titles I'V-B and I V-E State plan requirenents, or in
violation of section 471(a)(18) of the Act, with an opportunity to
appeal

Comment: One commenter recommended that the final rule provide the
State with the right to i medi ately appeal a determ nation of
substantial nonconformity or require ACF to provide the State with a
detail ed report of the reasons underlying the finding prior to the
devel opnent and inplementati on of a program i nprovenent plan

Response: A final determ nation regarding State nonconformty is
not made until the State has had an opportunity for corrective action
Therefore, it would be premature to provide for an appeal to the DAB
prior to that tinme. However, we will provide witten notification
within 30 days following the child and fam |y services review, that the
State is, or is not, operating in substantial conformty. Wiile we
understand the conmenter's desire to have a detailed report of the
revi ew findings, specifying the details of the notification letter is
not appropriate for regulation. Additionally, we have designed the
revi ew process to be | ess dependent upon a lengthy report. The team
will provide the State with verbal information on the findings of the
revi ew t hroughout the on-site revi ew and subsequent exit conference.
The notification letter will confirmfindings of the onsite review,
which builds on information initially reported in the State prepared
st atewi de assessment, and will include sufficient information for a
State to know where it is operating in or out of confornmity. No change
has been nmade to the final rule.

Conment: One conmenter recomended that the final rule require ACF
to assume the responsibility for any costs related to the devel opnent
and i npl ementati on of the programinprovenent plan in the event ACF
determines that the State is not operating in substantial conformty
but a subsequent DAB decision finds that the State is operating in
substantial confornmity.

Response: We do not concur with the commenter's proposal that ACF
shoul d assunme full costs for the programinprovenent plans in the event
the DAB overturns an ACF finding of substantial nonconformty. The
State may claimFFP for appropriate program i nprovenent plan activities
under title IV-E

Comrent: One commenter stated that if private agencies are to be
sanctioned for a violation as "“entities in the State,'' they should
have an opportunity for appeal

Response: We concur with the commenter and have revised the fina
rule to allow such entities the opportunity to appeal to the DAB

Section 1355.40 Foster Care and Adoption Data Collection

We have nmade a technical anmendment to conformw th new Federa



requi rements related to the collection of race and ethnicity data. On
Oct ober 30, 1997, the O fice of Managenent and Budget (OMVB) published a
notice in the Federal Register (62 FR 58781-58790) announcing its
decision to revise Statistical Policy Directive No. 15, The Race and

Et hni ¢ Standards for Federal Statistics and Adm nistrative Reporting.
OWMB's Statistical Policy standards provide a conmobn | anguage to pronpote
uniformty and conparability of data on race and ethnicity for the
popul ati on groups specified in the directive. The Departnent is
required to collect information in accordance with the directive's

st andar ds.

The revi sed standards have five categories for data on race:
American Indian or Al aska Native, Asian, Black or African Anerican
Native Hawaiian or Other Pacific Islander, and White. The new standards
allow individuals of mxed race to identify with nore than one race.
Also, OMB revised the two categories for data on ethnicity to:
"“Hispanic or Latino'' and " Not Hispanic or Latino.'' The AFCARS
currently collects information on the race and ethnicity of children in
foster care and those who have been adopted, foster parents, and
adoptive parents. However, we nust change the definitions of the racia
classifications, revise ethnicity classifications, and allow rmultiple-
race identification in AFCARS race data elenments to conply with the OVB
Directive. In ACYF-CB-PI-99-01 (issued January 27, 1999) we i nforned
States of the required changes to the AFCARS col |l ection of race data as
a result of a change in OMB policy. States were directed to change race
and ethnicity collections for the report period beginning COctober 1
1999. Since these changes are already underway in the States and a
matter of HHS policy, we are codifying these changes as technica
amendments in this final rule.

Section 1355.40(a) Scope of the Data Coll ection System

We renpoved a reference to the former protections in section 427 of
the Act in paragraph (a)(2) and replaced it with the correct citation
Congress repeal ed section 427 of the Act with Public Law 103-432,
effective Cctober 1, 1997. The protections previously included in
section 427 of the Act are now included as assurances in section
422(b) (10) of the Act.

Appendi x A to Part 1355

In Appendix Ato part 1355, Section |, we included the new race and
ethnicity classifications consistent with OMB's Statistical Policy
Directive Nunmber 15. All of the foster care race elenments (el enents
I1.C.1, IXC1and IX.C.3) are listed in the el enent chart
al phabetically as they are in the directive.

In section Il to appendix A, we renoved the obsolete reference to
the section 427 protections and replaced it with the correct statutory
reference. In Section Il, I1.C 1, we added new race definitions and

made an editorial change regarding how a person's race and ethnicity is
determ ned. Consistent with the OVMB Directive, we make this change to
enphasi ze that self-identification or self-reporting is the preferred
nmet hod of gathering information on race or ethnicity except where this
is not practical. Cbviously, in the case of young children, racial or
ethnic self-identification is not practical and is therefore primarily
deternmined by the parent. W recomend that caseworkers ask children
(if age appropriate) and adults to identify all the racial categories

t hat apply.



In ACYF-CB-PI-99-01 we provided policy guidance on the use of the
category ~“unable to determne'' as it applies to situations where a

parent or other adult caretaker is unwilling to identify their race or
that of the child. We have included that clarification in this
regulation. If a parent or caretaker is unwilling to identify a race,

then the State should classify the information as "~ “unable to

determine,'' indicating that the State attenpted to gather the
i nformati on but was unable to do so. This will provide for better data
as the State will not overstate the ampunt of missing data for this

el ement and j eopardize conformity with the m ssing data standards.
Finally, we anend the way that a State nmust code the data for the race
categories to properly identify a single race, nultiple race or
““unable to determne'' response.
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We have nmde changes sinmilar to those above in Section II, I1.C. 2
whi ch define the Hispanic and Latino ethnicity classifications. In
additi on, we have deleted the | ast sentence of the paragraph that
required the State to indicate that the child is not of Hispanic
ethnicity only when the origin of the child is clear. W believe that
this distinction is unnecessary and inconsistent with our approach to
ot her regulatory definitions on race and ethnicity.

In Section Il, IX.C, we now cross-reference only the definitions of
race and ethnicity classifications used in the section on child
denographics (I1.C). The existing regul ations also cross-reference the
definition of ~“unable to determine,'' however, this definition as
stated is not applicable to adults. For adults, the code "“f. unable to
determ ne,'' must be used only in circunmstances where the parent is
unwilling to identify his or her race or ethnicity. During AFCARS pil ot
reviews, we found that States were inappropriately coding m ssing
information as ~“unable to determine.'' Wen data is m ssing or not
known because the State has not asked an individual for information on
race or ethnicity, the response nust be |eft bl ank.

Finally, in Section Il, we have del eted paragraph |IX. D on coding
ethnicity data. This paragraph incorrectly cross-referenced the section
on disabilities. W have incorporated the relevant portions of the
instruction in paragraph I X C

Appendi x B to Part 1355

In appendix B to part 1355, we have made the sanme anendnents to the
race and ethnicity adoption data el enents as those |listed above for the
foster care el ements.

Appendi x D to Part 1355

In appendix D to part 1355, we anmended the race and ethnicity
elements in the foster care and adoption record |layouts consistent with
the OMB directive. W anended the coding notes that precede each record
| ayout table to clarify that the race classifications are now el enents
where nore than one response is all owed.

We al so nade a technical change to the foster care and adoption
record | ayouts to accommodate the year 2000 century date change. Prior
to October 1996, States were required by regulation to report date
informati on in decade format. In response to the year 2000 and the data
i ssues associated with the processing of date information, we issued an



i nformati on menorandum ACYF-1M CB-96-08 (April 17, 1996), requiring
States to report in century date format. W are now maki ng the
requi site technical change to the regul ation
Appendi x E to Part 1355

In appendix E to part 1355, we made several technical edits to
replace all references to ~"Hispanic origin'' with ~“Hi spanic or Latino
ethnicity'' in order to be consistent with the OMB directive (see
el enment charts and Section B.2.a.(8)). In section A 2.a.(18) for foster
care and section B.2.a.(9) for adoption, we have added an interna
consi stency validation for race elenments. Internal consistency
val i dations evaluate the logical relationship between data elements in
a record. We also revised cross-references to the internal consistency
checks throughout the Appendi x to accomnmpdate the addition

Part 1356--Requirenents Applicable to Title IV-E
Section 1356.20 State Plan Docunent and Submi ssion Requirenents
Section 1356.20(e)(4) State Plan Document and Subm ssion Requirenents

This section inplenents the authority of ACF Regional HUB Directors
and Adm ni strators and the Comm ssioner of ACYF to approve State plans
and anendnents that govern State prograns under section 471 of the Act.

No comments were received on this section and no changes were nmde
in the final rule.

Section 1356.21 Foster Care Miintenance Paynments Program
| mpl erent ati on Requi renents

In this section, we clarified existing policies and set forth
additional foster care maintenance requirenments which have a direct
i mpact on determining the eligibility of children in the title IV-E
foster care program

Conment: A few comrenters were concerned that Sec. 1356.21 of the
regul ati on was not sensitive to and appeared inconsistent with the
Indian Child Welfare Act (I CWA).

Response: The purpose of the regulation is to inplenent the title
| V-E foster care program not the requirements of the ICWA. We want to
be clear that nothing in these regul ations supersedes the requirenents
of the Indian Child Welfare Act. States nmust continue to conply fully
with | CWA.

Comment: We received a | arge nunber of general conments expressing
di sappoi ntrent that foll owi ng the outcome orientation of the child and
famly services review that Sec. 1356.21 of the regulation reverts to a
process orientation.

Response: W agree, this section of the regulation is process-
oriented. The purpose of this section is to regulate title IV-E
eligibility criteria and procedural requirenents, which are inherently
process-oriented.

Comment: One commenter suggested we provide | anguage throughout
this section that distinguishes title IV-E eligibility criteria from
State plan requirenents.

Response: Title IV-E eligibility criteria are distinguished from
State plan requirenents in Sec. 1356.21. W have anended
Sec. 1356.71(f) and (g) to clearly enunerate the title IV-E eligibility
criteria. However, we agree that we may have caused sone confusion by
addressing a particular State plan requirement in the reasonabl e



efforts section relating to permanency hearings that nmust be held
within 30 days of a judicial determ nation that reasonable efforts to
reunify a child and famly are not required. Also, the |eading
sentences to Sec. 1356.21(h) suggest that the permanency hearing is an
eligibility criterion. W have del eted | anguage that coul d cause any
confusion between title IV-E eligibility criteria and State pl an

requi renents.

Comment: Sone comrenters recommended that the regulations include a
new section that describes tribal authority and responsibilities in
satisfying title IV-E requirenents when tribes and States enter into
title I'V-E agreenents. One comrenter also requested that the suggested
section include a provision that permits the Secretary to waive title
I V-E provisions with respect to any title IV-E agreenent between an
Indian tribe and a State. The commenter believed such a provision would
make it easier for State-tribal agreenents to be established.

Response: The regulations are witten fromthe perspective of the
St ate agency because the statute makes the State child wel fare agency
ultimately responsible for the proper adm nistration of the title IV-E
program Section 472(a)(2) of the Act permits other public agencies to
have responsibility for placenment and care of children in foster care
under an agreement with the State child welfare agency. The State and
the public entity with which it is entering into an agreenent, whether
it is atribe, juvenile justice agency, etc., nust determ ne between
t hensel ves how roles and responsibilities for neeting title IV-E
requi renents will be shared. The requirenents of the title |IV-E program
do not, and cannot, change nerely because a public entity other than
t he
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State child wel fare agency has responsibility for placenment and care of
certain children in foster care. Tribes and other public entities with
which the State agency has entered into agreenents do, however, have
the latitude to develop their own procedures for satisfying title IV-E
requi renents as long as the State child welfare agency's ultinmate
responsibility for conpliance is assured. W have not nmade any changes
to the regul ati on based on these conments.

Section 1356.21(a) Statutory and Regul atory Requirements of the
Federal Foster Care Program

This section introduces the title IV-E inplenmentation requirenents
for eligibility of Federal financial participation (FFP) under the
title I'V-E foster care program

Conment: One conmenter observed that Secs. 1356.22 and 1356. 30
shoul d be included in the references in this paragraph

Response: W concur and have anended the paragraph accordingly.

Section 1356.21(b) Reasonable Efforts

This section sets forth the ASFA requirenent that the State hold
the child' s health and safety as its paranount concern when naking
reasonabl e efforts.

Comment: We received several suggestions to include, in the
regul ati on, the preanble | anguage at page 50073 of the NPRM which
describes the threefold purpose of the reasonable efforts requirenents.
The basis for this suggestion was a concern that the focus of the



regul ati on was on the steps the State agency nust take in order to
access Federal funds rather than the intent of the statute. The
commenters believe the inclusion of this |anguage in the regulation
wi ||l provide an outcone oriented bal ance to the process orientation of
this section of the regul ation.

Response: We concur and have anended Sec. 1356.21(b) accordingly.

Comment: Many commenters requested that we del ete the preanble
| anguage at page 50073 of the NPRM that provides exanpl es of questions
the courts should consider in determ ning whether the agency satisfied
the reasonable efforts requirements. These conmenters are concerned
t hat exanpl es provided in regulation or policy guidance becone de facto
policy. Conversely, we received many coments not only supporting the
list in question, but encouraging us to include it in the text of the
regul ation and expand it to include nore guidance on reasonable efforts
to make and finalize permanent placenents.

Response: We intend for exanples to set paranmeters for the
appropriate use of the flexibility that is inherent in sone title IV-E
provi sions. We believe the exanples will be helpful to State child
wel fare agencies in preparing for hearings at which reasonable efforts
determ nations are to be nade. W do, however, think the list is nore
appropriate as policy guidance rather than regulatory text and
therefore, did not change the regulation to include the exanples.

Comment: One commenter suggested that we include regulatory
| anguage whi ch places the burden of proof in satisfying the reasonable
efforts requirements on the State agency.

Response: We believe that the very nature of the reasonable efforts
determination indicates the burden of proof is on the State agency.
Section 472(a)(1l) of the Act requires that the court determ ne whether
the State agency nmade reasonable efforts in accordance with section
471(a)(15) of the Act. We believe that the suggested change is
unnecessary, therefore, and have nmade no changes to the regul ation

Comment: We received a few comments suggesting that we have no
statutory basis for requiring a judicial determnation that the State
made reasonable efforts to prevent the child's renmoval from his/her
home, to reunify the child and fanmly, and to nake and finalize an
al ternate permanent placenent when the child and fanm |y cannot be
reunited. W also received several comrents supporting the requirenent
for three separate reasonable efforts deterni nations but questioning
our authority to link title IV-E funding to such determ nations.

Response: The judicial determ nations are based in the statute.
Section 472(a)(1) of the Act contains two eligibility criteria. The
first pertains to the child's renmoval from hone. Such renoval nust be
based on a voluntary placenment agreenent or a judicial determnation
that it was contrary to the child' s welfare to remain at hone. The
second eligibility criterion requires a judicial determ nation that the
State made reasonable efforts of the type described in section
471(a) (15) of the Act. Section 471(a)(15) of the Act requires the State
agency to nmake reasonable efforts to prevent the child s renoval from
hi s/ her honme, to reunify the child and famly, and to make and finalize
an alternate permanent placenent when the child and fam |y cannot be
reunited. The requirenents for judicial determ nations regarding
reasonabl e efforts are title IV-E eligibility criteria. If the
eligibility criteria are not satisfied, the child is not eligible for
title I'V-E funding.

Comment: One commenter suggested we permt a 60-day extension to
the tine frames prescribed in the regulation for obtaining judicia
determ nations regardi ng reasonable efforts to address the probl em of



conti nuances.

Response: We are synpathetic to the issue of continuances. However,
we believe that the need for tinely judicial determinations is nore
appropriately addressed by building capacity through training judges
and attorneys rather than extending the tinme frames for satisfying
title IV-E eligibility criteria. Therefore, we have not nodified the
regulation in response to this coment.

Comment: We received a few comments observing that a sentence in
the preanble for this section mstakenly read, " Congress provided a
list of circunstances in which reasonable efforts are required."’

Response: Yes, this was a nmisprint. The sentence should have read,
"“Congress provided a list of circunstances in which reasonable efforts
are not required (enphasis added).’

Section 1356.21(b)(1) Judicial Determ nation of Reasonable Efforts To
Prevent a Child's Renoval From the Hone

This section sets forth the statutory requirenment of a judicia
determination that reasonable efforts were made to prevent renoval of a
child fromhis or her hone.

Conment: Nunerous commenters informed us that the distinction we
made between energency and non-energency renovals was not reflective of
State practice.

Response: We concur that the distinction was not useful. W have
renoved the distinction and consolidated the requirements for
reasonabl e efforts to prevent renovals into a single paragraph, (b)(1).
States will now have up to 60 days fromthe tinme a child is renoved
fromthe home to obtain a judicial determ nation regarding reasonable
efforts to prevent renoval

Conment: We received an overwhel mi ng nunber of comments on the
timng prescribed for obtaining judicial determi nations that the State
made reasonable efforts to prevent renovals. The proposed | anguage
requi red such deterninations to be made " * * * at the first ful
hearing pertaining to the removal of the child or no later than 60 days
after a child has been renoved from hone, whichever is first.'
Commenters interpreted this
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| anguage to preclude such determ nations from bei ng made at an earlier
time, thus delaying title IV-E eligibility.

Response: We did not intend to prohibit these determ nations from
bei ng made at an earlier tinme and we have anmended the regul ation
| anguage in paragraph (b)(1)(i) accordingly. The rule now requires the
State agency to obtain a judicial determ nation that it either made or
was not required to nmake reasonable efforts to prevent a child's
removal from hone no later than 60 days fromthe date the child was
renoved fromthe home.

Comrent: Many commenters believed that we were overly harsh in
prohibiting title IV-E eligibility for an entire foster care episode if
the reasonabl e efforts to prevent renoval requirenments were not
satisfied. Some suggested that the State be permtted to establish the
child s eligibility when and if this requirenent is nmet at a |l ater
dat e.

Response: The requirenent for the State to nake reasonable efforts
to prevent renovals is a fundamental protection under the Act and one
of several title IV-E eligibility criteria used in establishing



eligibility. Fromboth a practice and an eligibility perspective, it is
i npossible for the State to provide efforts to prevent the renoval of a
child fromhome after the fact.

In terns of practice, there is a profound effect on the child and
fam ly once a child is renmoved from hone, even for a short time, that
cannot be undone. If the child is returned after services have been
delivered, or even immediately, the State has reunified the famly, not
prevented a renoval

The statute requires that title IV-E eligibility be established at
the tine of a renmoval. If the State does not nake reasonable efforts to
prevent a removal or fails to obtain a judicial determ nation with
respect to such efforts, the child can never becone eligible for title
IV-E funding for that entire foster care epi sode because there is no
opportunity to establish eligibility at a |later date. Once title IV-E
eligibility is initially established, the judicial determ nation
regardi ng the reasonable efforts the State made to finalize a
permanency plan is required to maintain title IV-E eligibility.

Comment: A couple of commenters stated that it was inpossible to
satisfy the proposed requirements for making reasonable efforts to
prevent removal s for unacconpani ed refugee mnors.

Response: W have no authority to waive title IV-E eligibility
requi renments for any child or group of children. If the State wishes to
claimtitle I'V-E funds for unacconpani ed refugee nminors, then all title
IV-E eligibility criteria nust be satisfied.

Section 1356.21(b)(2) Judicial Determ nation of Reasonable Efforts to
Finalize a Permanency Pl an

This section (fornerly Sec. 1356.21(b)(3) and (b)(4) of the NPRM
describes the requirements for obtaining a judicial determ nation to
finalize a permanency pl an.

Comment: Most commenters expressed confusion regardi ng when the
““clock'' starts for obtaining judicial determinations that the State
made reasonable efforts to reunify the child and famly or to make and
finalize an alternate permanency plan. A few commenters observed that
often the permanency plan nay change fromreunification to an alternate
per manency plan prior to the State obtaining a judicial determ nation
regarding its efforts to reunify the child and famly. These commenters
requested clarification about which permanency plan the court nust rely
on to make its determ nation in such situations. A couple of comenters
suggested that we not permt States to change the permanency pl an
outsi de a permanency hearing or without a court order so that the court
has an opportunity to deternmine if the State agency did neke reasonabl e
efforts to reunify the child and fam |y before sanctioning the change
in the permanency pl an.

Response: After reviewing the coments and the proposed
requi renents, we determ ned that our proposal in the NPRM wi th respect
to reasonable efforts to reunify a child and famly and to make and
finalize alternate permanency plans was confusing and not responsive to
actual practice. To sinplify the requirenments, we have consolidated the
reasonabl e efforts requirenents regarding efforts to reunify the child
and famly and to nake and finalize alternate pernanent placenments into
a single requirenent related to naking reasonable efforts to finalize a
per manency plan. In new paragraph (b)(2), we require the State to
obtain a judicial determination that it made reasonable efforts to
finalize the permanency plan that is in effect, regardl ess of what it
is, within 12 nmonths of the date the child is considered to have



entered foster care in accordance with the definition of such at

Sec. 1355.20. The State nust obtain such a determnation every 12
nonths thereafter while the child is in foster care. Qur purpose in

i nposing this policy, as stated in the NPRM is to tie the timng for
obt ai ni ng reasonabl e efforts determ nati ons regardi ng permanency to the
timng of the permanency hearing because it is a |ogical determ nation
to make at such hearings and it woul d ease adnini strative burden.

In deternmi ning whether the State nade reasonable efforts to
finalize a permanency plan, the court's determ nation should be based
on the permanency plan that is in effect at the tinme at which the
agency is seeking such a deternmination. We are not requiring the State
to obtain judicial determ nations on its efforts regardi ng permanency
pl ans that it has abandoned.

We realize that obtaining reasonable efforts deterninations
regarding finalizing permanency plans every 12 nonths while a child is
in foster care is a significant departure fromcurrent practice and

that States will need transition tine to inplenment this requirenment for
chil dren who have been in foster care for nore than 12 nonths.
Therefore, we will not take adverse action against States who cannot

comply with this requirenent for a period of 12 nonths fromthe
effective date of this final rule.

Finally, we think it appropriate to permt the State agency to
alter the permanency plan outside a permanency hearing and will not
require the court to approve such a plan before the State agency can
act on it. When a State agency has placenent and care responsibility
for a child, it is responsible for setting and acting on the
appropriate permanency plan. W understand that, in sonme States, courts
provi de such active oversight during the course of a permanency hearing
that the court actually sets the permanency plan. That is the State's
prerogative. Federal |aw does not require the courts to play such a
prescriptive role in the permanency planning process. Section 475(5)(C)
of the Act requires the court to review the permanency plan presented
to it by the State agency.

Comment: We received several comments objecting to the proposa
that children, for whom judicial determ nations are not nade regardi ng
reasonabl e efforts to reunify and to nmake and finalize alternate
per manency plans, becone ineligible for title I'V-E funding until such a
determ nation is nade

Response: W did not anend the regul ati on based on these coments
because the requirenents for judicial determ nations are statutory. To
be eligible for title IV-E funding, section 472(a)(1) of the Act
requires the State to obtain a judicial determnation regarding its
reasonabl e efforts of the type described in section 471(a)(15) of
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the Act. Section 471(a)(15) of the Act, anobng other things, requires
the State to nake reasonable efforts to finalize permanency plans. If
these criteria are not satisfied, the child is ineligible for title IV-
E fundi ng.

Comment: We received a nunber of comments opposing the requirenent
that judicial determ nations regarding reasonable efforts to finalize
per manency plans be made at | east every 12 nonths. These commenters
suggested that such determ nations should be required every six nonths
to be consistent with the ASFA's focus on expedited permanency.

Response: We agree that six-nonth intervals for making
determ nations regardi ng reasonable efforts to effect a permanency plan



may provide an incentive for expediting permanency. However, requiring
such judicial determ nations to be nade at the interval suggested would
limt the flexibility provided at section 475(5)(B) of the Act for
hol di ng the periodic reviews required therein before an adm nistrative
body rather than a court. W cannot justify a requirenent that would
limt flexibility provided by the statute, particularly since we know
it would place a significant burden on the courts and State agenci es.
Therefore, we have made no changes to the regul ation.

We believe that the six-nmonth periodic reviews will encourage a
timely permanency planning process. These reviews nust deternmine, in
part: ““the continuing necessity for and appropriateness of the
pl acenent, the extent of conpliance with the case plan * * * and to
project a likely date by which the child may be returned to and safely
mai ntai ned in the honme or placed for adoption or |egal guardianship.'
Thus, the statute already conpels States to review reasonable efforts
to achi eve pernmanency every six nonths.

Comment: One commenter requested that we amend the regul atory
| anguage to ensure that courts oversee reunification efforts between
unacconpani ed refugee children and the party designated as the child's
per manent pl acenment.

Response: The courts oversee the State agency's efforts to finalize
per manency plans, regardl ess of what the permanency plan is or with
whom the child is to be placed. Therefore, we do not believe we nust
regul ate such an assurance for a particular group of children in foster
care.

Section 1356.21(b)(3) Circunstances in Wich Reasonable Efforts Are
Not Required to Prevent a Child' s Renpval From Hone or to Reunify the
Child and Fam |y

This section (formerly Sec. 1356.21(b)(5) in the NPRM describes
the circunmstances in which reasonable efforts to prevent a renoval or
to reunify a child with his or her famly are not required.

Comment: Many commenters requested additional guidance in defining
aggravated circunstances in which reasonable efforts are not required.
The mpjority of conmenters supported State autonomy in identifying
those aggravated circunstances but wanted further guidance or
clarification.

Response: Congress provi ded specific exanples of aggravated
circunmstances in the statute which we have included in the regulation
Section 471(a)(15)(D) (i) of the Act requires the State to define, in
| aw, those aggravated circunstances in which reasonable efforts are not

required. We believe that the State |egislative process will produce
deci sions that are based on public debate, consideration, and broad
input fromall interested and rel evant parties. W strongly believe

that providi ng Federal guidance beyond what is included in the statute
is inconsistent with the intent of the statute to provide States with
maxi mum flexibility in this area

Comment: Several commenters urged us to permt the court to
determ ne that reasonable efforts are not required in circunstances
ot her than those enunerated at section 471(a)(15)(D) of the Act when
the State agency provides evidence to that effect. These comenters
believe that the interpretation that they are requesting is consistent
with the Rule of Construction at section 478 of the Act. Mny
commenters nmade this suggestion because they were unconfortable with
the preanbl e di scussion which submts that an assessnent of the fanily
that indicates that the child is not safe in the hone would satisfy the
reasonabl e efforts requirenents.

Response: We understand the comrenter' concern; however, the



statute specifically enunerates those circunstances in which reasonable
efforts are not required. Section 478 of the Act clarifies that the
State court continues to have discretion when meki ng judgenents about
the health and safety of the child. However, it does not grant ACF the
authority to add or change the list at section 471(a)(15)(D) of the
Act. As written, the statute requires the State to nake reasonabl e
efforts in all cases unless one of the circunstances at section

471(a) (15) (D) of the Act exists.

The aforementioned interpretation of the statute should not be
construed to support unwarranted attenpts to preserve famlies. Rather
when reasonable efforts are required, the State agency and the courts
must determne the level of effort that is reasonable, based on safety
consi derations and the circunstances of the famly. Sonetinmes, based on
its assessnent of a family, the State agency determines that it is
reasonable to make no effort to maintain the child in the hone or to
reunify the child and famly. In such circunmstances, if the court
deternines that the agency's assessnment of the fanmly is accurate and
its actions were appropriate, the court should find that the agency's
efforts in such cases were reasonable, not that reasonable efforts were
not required.

Comment: One commenter recomended that we permt Indian tribes to
identify in tribal code those aggravated circunstances in which
reasonabl e efforts are not required in accordance with section
471(a)(15)(D)(i) of the Act.

Response: When entering into a title |IV-E agreenent with a State,
the tribe nust adhere to the |ist of aggravated circunstances defined
in State law. The statute at section 471(a)(15)(D)(i) specifically
requires that the aggravated circunstances in which reasonable efforts
are not required be defined in State | aw. Mreover, other public
agencies and tribes that enter into agreenents with the State agency
are not operating or developing their own title |IV-E program separate
and apart fromthat operated under the State plan. Rather, the agency
or tribe is agreeing to operate the title |IV-E program established
under the State plan for a specific population of children in foster
care. Therefore, the other public agency or tribe is bound by any State
statute related to the operation of the title IV-E program W expect
the State child welfare agency to engage the tribes, and any ot her
agency with which it has title |IV-E agreenents, in developing its |ist
of aggravated circunstances.

Comrent: In the preanble to proposed Sec. 1356.21(b)(5), we
expl ained that a court deternination that reasonable efforts to prevent
a child s removal were not required did not renove the State's
obligation to make reasonable efforts to reunify the child and famly.
Only a judicial determination that reasonable efforts to reunify the
child and famly are not required renoves that obligation. Severa
comenters requested that we
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elimnate this requirenent because they believe it to be unduly
bur densone.

Response: We believe that States will frequently encounter
circunstances in which they are exenpt from making efforts to prevent a
child' s removal fromthe honme but it is appropriate to nake reasonabl e
efforts to reunify the child and famly. We think the policy described
in the comrent above ensures that decision making is based on the
i ndi vi dual circunstances of the child and fam |y rather than bl anket



exceptions. Mreover, the statute supports such an interpretation
Section 471(a)(15)(D) of the Act enunerates circunstances in which
reasonable efforts of the type described at section 471(a)(15)(B) of
the Act are not required. Two distinct types of reasonable efforts are
descri bed at section 471(a)(15)(B) of the Act: to prevent renovals; and
to reunify children and their famlies. Therefore, a judicia

determi nation exenpting the State from providing each type of
reasonabl e effort nust be made. W have retained this requirenent.

Comment: A couple of commenters requested that we clarify that we
are not prescribing the timng for judicial determ nations that
reasonabl e efforts are not required to reunify the famly.

Response: The commenters are correct that we are not prescribing
the time frame for judicial determ nations that reasonable efforts to
reunify the child and famly are not required. We do not think it is
appropriate to prescribe a tine frame for obtaining such a
determ nation and have nmade this clarification in paragraph (b)(3).
However, all judicial determ nations with respect to reasonable efforts
to prevent renovals, even determ nations that such efforts are not
requi red, nust be obtained within the time frame prescribed in
par agraph (b)(1), within 60 days of the date the child is renoved from
t he hone.

Comrent: We received a nunber of comments regarding the |ist of
felonies at Sec. 1356.21(b)(5) used to identify when reasonable efforts
are not required. The coments included requests for clarification
regardi ng whether a crimnal conviction is required, support for
requiring a crimnal conviction, and opposition to requiring a crimna
convi cti on.

Response: We have anended Sec. 1356.21(b)(3)(ii) to clarify that a
parent nust be convicted of one of the felonies enunerated before the
court can determine that reasonable efforts are not required. (We have
simlarly anmended | anguage in Sec. 1356.21(i)(1)(iii) which requires
TPR when a parent is convicted of one of the enunerated felonies). The
statutory | anguage specifically calls for a court of conpetent
jurisdiction to find that one of the felonies was conmitted. In our
opi nion, this language requires a crimnal conviction. As we stated in
the NPRM however, in circunstances in which the crimnal proceedings
have not been conpleted or are under appeal, the court that hears child
wel fare dependency cases determ nes whether it is reasonable to attenpt
to reunify the child with his/her parent. It is inportant for this
deci sion to be based on the devel opnental needs of the child and the
I ength of tinme associated with conpletion of the crimnal proceedings
or the appeal s process.

Section 1356.21(b)(4) Concurrent Pl anning

This section (formerly Sec. 1356.21(b)(6) in the NPRM inplenents
the statutory provision which provides States the option of using
concurrent planning.

Comrent: One comrent er suggested that we require an assessnent of
every famly to determ ne the appropriateness of concurrent planning
before the State inplenents it for that fanmly.

Response: We agree that the comrenter's suggestion is consistent
wi th good practice. However, it would be overly prescriptive to include
such a requirenent in regulation since concurrent planning is an option
for the State, and not a nandate.

Comment: One comment er encouraged us to prohibit States from using
concurrent planning for unacconpani ed refugee m nors.



Response: The choice to engage in concurrent planning is optiona
and shoul d be made on a case-by-case basis. W see no reason to
prohi bit the use of this technique for a particular group of children
in foster care.

Comrent: One comenter asked if the State nust present the
concurrent plan to the court and if the court nust nake a reasonabl e
efforts determ nation with respect to the concurrent plan

Response: The answer to both questions is no. The State is not
required to present the plan for the purposes of obtaining a reasonable
efforts determ nation by the court. The concurrent planning option is
addressed in the reasonable efforts section because, anong ot her
things, that section of the regul ation addresses permanency pl anni ng
activities, of which concurrent planning is one.

Comment: One commenter suggested we broaden the concurrent planning
| anguage in the regulation to include all types of permanency plans. As
presented in the NPRM we only address concurrent planning with respect
to reunification and adoption. The conmenter thinks the regulation
shoul d clarify that concurrent planning may be used regardl ess of what
the alternate pernmanency plan is.

Response: W agree and have anmended the | anguage in paragraph
(b) (4) accordingly.

Section 1356.21(b)(5) Use of the Federal Parent Locator Service

This section (fornmerly Sec. 1356.21(b)(7) in the NPRM provides for
the use of the Federal Parent Locator Service (FPLS) to search for
absent parents in order to expedite permanency for children.

Comment: A nunber of commenters suggested we provi de gui dance
regarding the timng for use of the Federal Parent Locator Service.
Conments ranged from suggesting that we encourage States to |ocate
absent parents and/or putative fathers as soon as possible to requiring
that such searches take place within 30 days of the child entering
foster care.

Response: While we agree with the idea that searches for absent
parents shoul d be conducted as soon as possible after a child enters
care, we do not think it is appropriate to include such practice |eve
gui dance in regul ati on. W have, however, made an editorial change in
par agraph (b)(5) to note that we are not restricting when a State can
seek the services of the FPLS.

Section 1356.21(c) Contrary to the Welfare Determ nation

This section sets forth the requirenents that there be a judicia
deternmination stating that remaining in the home would be contrary to
the child s welfare.

Conment: We received nunerous coments regarding the distinction in
t he NPRM bet ween energency and non-emergency rempovals. The coments
were simlar to those we received regardi ng reasonable efforts to
prevent renovals; that the distinction is not consistent with actua
practice in many States.

Response: We concur and have renpoved the distinction between
energency and non-energency renovals in the final rule. Now a State
will need to obtain a contrary to the welfare determination in the
first court order renopving the child fromthe home, regardl ess of
whet her there is an energency or non-energency situation

Comment: Comment ers overwhel mingly opposed our proposed requirement
that contrary to the welfare determinations be nade at the first



hearing pertaining to the child s renoval from honme. The comenters
said we were inappropriately overturning policy established by the
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Depart ment al Appeals Board (DAB) decision #1508, which permtted States
up to six nmonths to obtain a contrary to the welfare determnination

Response: W recogni ze that sone States nay have made changes to
their contrary to the welfare policies based on this DAB deci sion
However, at the tine that the DAB nade that ruling, the Departnment did
not have regul ati ons addressing the tinmng of contrary to the welfare
determ nations. Therefore, we are now taking this opportunity to
clarify in regulation our policy on this issue. Qur reasons for
establishing this policy are set forth bel ow

The contrary to the welfare determ nation was the first of the
exi sting protections afforded to children and their famlies by the
Federal foster care program and has been in effect since the inception
of the programin 1961 when it was operated under title |IV-A The
statute then, and now, recognizes the severity of removing a child,
even tenporarily, fromhone. This protection is in place because
Congress believed that judicial oversight would prevent unnecessary
renoval s and act as a safeguard against potential inappropriate agency
action. This policy is consistent with Congressional intent and stands
as proposed in the NPRM The contrary to the welfare determ nation nust
be made in the first court order sanctioning the renoval of the child
fromhome, as is explicitly required at section 472(a)(1) of the Act.

Comment: Several commenters requested that we clarify that we did
not intend to consider an energency order (sonetinmes referred to as a
““pick-up order'' or "“ex-parte order'') as the first court ruling for
t he purpose of nmeeting the contrary to the welfare requirenents.

Response: W did not make any distinction about the type of order
in which the contrary to the welfare deternination is required. W nean
the very first court order pertaining to the child' s renmoval from hone.
If the energency order is the first order pertaining to a child's
renoval from hone, then the contrary to the welfare deternination nust
be made in that order to establish title IV-E eligibility. W
understand that some States nmust change their practices and even State
statutes to neet this requirenent. The critical nature of this
protection requires us to maintain this policy.

Comrent: One comenter suggested we elimnate the contrary to the
wel fare requirenent because it provides an incentive for workers not to
renove children fromtheir homes.

Response: The contrary to the welfare determnation is a statutory
requirenent and a critical protection that nust be afforded to al
children and their famlies to assure that unnecessary renovals are
m ni m zed. W& have, therefore, nade no change to the regul ation

Comment: A few commenters opposed the policy to make children for
whom the contrary to the welfare requirements are not satisfied
ineligible for title I'V-E fundi ng. Conmenters thought we were
particularly harsh in making the child ineligible for that entire
foster care episode

Response: Consistent with the reasonable efforts to prevent
renoval s requirenents, the contrary to the welfare deternmnation is a
critical statutory protection and a criterion for establishing title
IV-E eligibility. Once a child is renoved from honme, the State cannot
go back and fix an inappropriate renmoval. If a child' s renoval from
honme is not based on a judicial determ nation that it was contrary to



the child' s welfare to remain in the honme, the child is ineligible for
title I'V-E funding for the entire foster care epi sode subsequent to

t hat renmoval because there is no opportunity to satisfy this
eligibility criterion at a |later date. The same does not hold true for
all other eligibility criteria. For exanple, judicial determ nations
regardi ng reasonable efforts to finalize a permanency pl an, placenent
in alicensed foster fam|ly hone or child care institution, and State
agency responsibility for placenent and care are all title IV-E
eligibility criteria that can be reestablished if |ost or established
at a later time if missing at the beginning of a foster care episode.
This is not the case with the contrary to the welfare determ nation

Comment: A nunmber of commenters pointed out a technical discrepancy
between the contrary to the welfare and reasonable efforts to prevent
renoval s requirenents regardi ng the consequence for not neeting these
requirenents. In the NPRM we stated that, if the reasonable efforts to
prevent renpvals requirenments are not net, the child is ineligible for
title I'V-E funding for the remainder of “~“that stay'' in foster care.
The | anguage for the contrary to the welfare determ nation states that
the child is not eligible for the duration of ““his/her'' stay in
foster care. The commenters are concerned that the | anguage for the
contrary to the welfare requirenents could be construed to nean the
child is never eligible for title IV-E fundi ng again.

Response: We have anended the | anguage at Sec. 1356.21(c) so that
it is consistent with that at Sec. 1356.21(b)(1). If the contrary to
the welfare requirenents are not satisfied, the child is not eligible
for title IV-E funding for the remainder of that stay in foster care.

Comment: One comment er suggested that unacconpani ed refugee mnors
be exenmpt fromthe contrary to the welfare requirenents.

Response: W have no authority to waive or exenpt any group of
children in foster care fromthis provision. It is atitle IV-E
eligibility criterion that nust be satisfied if a State clainms title
IV-E funding for a child.

Comment: A few commenters requested that we accept a judicia
determ nati on that the renoval of the child fromthe home was in the
best interests of society in satisfying the contrary to the welfare
requi renents.

Response: This suggestion woul d not conport with the law or the
intent of the title |IV-E foster care program The statute is clear that
for title IV-E purposes a removal fromthe hone nust be based on a
determ nation that remaining in the hone would be contrary to the
child's welfare. We have clarified this requirenent previously in ACYF-
Pl @ 91-03 which states that, "** * * if the court order indicates only
that the child is a threat to the community, such | anguage woul d not
satisfy the requirenment for a determination that continuation in the
home woul d be contrary to the child's welfare * * *'*_ W find no basis
to overturn this policy as it is intended to ensure that children are
not unnecessarily rempved fromtheir hones and is based on the child's
best interests.

Section 1356.21(d) Docunentation of Judicial Determ nations

This section establishes the docunentation requirenents for the
reasonabl e efforts and contrary to the wel fare deterni nations.

Comment: Many comrenters wote in support of our proposed policy of
requiring judicial determnations to be explicit, nmade on a case-by-
case basis, and so stated in the court order. Ohers felt that we were
bei ng overly prescriptive in this section. Those commenters expressed
concern that this requirement prohibits the use of preprinted forns
that include checklists for meking the necessary judicia



determinations. A few suggested that we permt the court order to
reference the facts in a court report, related psychiatric or psycho-
social report, or sustained petition to denonstrate that the
determ nati on was based on the individual circunstances of that case. A
few comenters even suggested that we delete the paragraph in its
entirety.

Response: I n keeping with the supportive coments we received on
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the need for individualized judicial determ nations, we have not made
changes in this section, but would like to clarify our reasons for the
policy. Qur purpose for proposing this policy can be found in the

| egi slative history of the Federal foster care program The Senate
report on the bill characterized the required judicial determ nations
as * * * jnportant safeguard(s) against inappropriate agency action *
* *'' and made clear that such requirenments were not to becone ~ " * * *
a mere pro forma exercise in paper shuffling to obtain Federal funding
* * *'' (S, Rept. No. 336, 96th Cong., 2d Sess. 16 (1980)). We

concl uded, based on our review of State' docunentation of judicia

det erm nati ons over the past years, that, in many instances, these

i nportant safeguards had becone precisely what Congress was concerned
that they not becone.

Qur primary concern is that judicial determ nations be nade on a
case-by-case basis and it was not our intent to create a policy that
was overly prescriptive and burdensone. States have a great deal of
flexibility in satisfying this requirenment. The suggestion that the
court order reference the facts of a court report, related psychiatric
or psycho-social report, or sustained petition as a mechani sm for
denmonstrating that judicial determ nations are nade on a case-by-case
basis is an excellent one and would satisfy this requirenent. If the
State can denopnstrate that such determ nations are nade on a case- by-
case basis through a checklist then that is acceptable also.

Comment: A few commenters asked for clarification regarding the
| anguage that nust be contained in judicial determ nations that satisfy
title IV-E eligibility criteria. The comenters wanted to know i f these
determ nations needed to use the exact terms "~“reasonable efforts'' and
““contrary to the welfare.'

Response: Existing policy does not require the judicia
determ nations to use the exact term nology of the statute. W have no
intention of overturning this policy. In fact, in the preanble to this
section in the NPRM we specifically stated that,

* * * (t)he judicial determ nations thenselves need not
necessarily include the exact terns " “contrary to the welfare'' and
““reasonable efforts,'' but nust convey that the court has
determ ned that reasonable efforts have been nmade or are/were not
requi red (as described in section 471(a)(15) of the Act), and that
it would be contrary to the welfare of a child to remain at hone.

Comment: One commenter was opposed to our requiring specific
judicial determ nations. The commenter felt we should be able to cul
out the fact that the court nade the appropriate determ nations by
readi ng the hearing record.

Response: Wile we can allow sone flexibility in this area, it is a
statutory requirenment that the specific judicial determ nations
regardi ng reasonable efforts and contrary to the welfare be explicit in



court orders. Section 1356.21(d)(1) of the regulation states that we
wi |l accept transcripts of the court proceedings if the necessary
judicial determinations are not explicit in the court orders.

Comrent: Overwhel mi ngly, comenters were opposed to the prohibition
on nunc pro tunc orders. Comenters generally felt that the States
woul d be punished for the failure of the court to fulfill its
responsi bility. Some conmenters suggested we pernmit nunc pro tunc
orders only to clarify or correct technical errors.

Response: We placed the ban on nunc pro tunc orders because we
di scovered that they were being used nonths, sonetines years, later to
neet reasonable efforts and contrary to the welfare requirenents that
had not been net at the tinme the original hearing took place. W are
sensitive to the issue of technical errors. However, it is permi ssible
for States to use transcripts of court proceedings to verify that
judicial determi nations were made in the absence of the necessary
orders. W have, therefore, nade no changes to the regulation to nodify
the ban on nunc pro tunc orders.

Comment: Sone comrenters opposed our decision not to accept
judicial determ nations regardi ng reasonable efforts and contrary to
the wel fare determ nations which nerely reference State statute.

Response: We believe that judicial determ nations should be as
meani ngf ul as possible and child-specific in order to ensure that the
ci rcunstances of each child are reviewed individually. W believe that
explicit docunmentation is a way to ensure that such deterninations
actually occur and could find no conpelling argunent to change our
position. W will not accept judicial determ nations that nerely
reference State statute to satisfy the reasonable efforts and contrary
to the welfare determ nations.

Section 1356.21(e) Trial Home Visits

This section defines trial hone visits for the purposes of
establishing title IV-E eligibility.

Comment: Most commenters supported allowing title IV-E eligibility
to continue for six nmonths while a child is on a trial home visit.

Response: No response is necessary to these coments, but we
changed the term "foster care setting,'' to ~“foster care, to have
consi stent term nol ogy throughout the rule.

Conment: A commenter sought clarification of whether there is a
regul atory definition of a trial home visit.

Response: There is no regulatory definition of the term “tria
honme visit,'' as it is within the State's discretion to define. W do
not believe that it would be appropriate for us to develop a regulatory
definition. We also do not believe that we could develop a definition
that would be inclusive of the variety of State policies on trial hone
visits or that a definition would be helpful. In practice, a trial hone
visit is intended to be a short termoption in preparation for
returning the child home permanently.

Comrent: A commenter asserted that the |aw does not recognize or
define a trial home visit, and therefore, we have no authority to
require a determination of title IV-E eligibility for children who
reenter foster care after a trial hone visit that |asts nore than six
nont hs.

Response: While it is true that the statute does not explicitly
address trial hone visits and determ nations of title IV-E eligibility,
we believe our policy is consistent with the statute. Further, we are
allowing maximumflexibility to States regarding establishing title IV-



E eligibility if the child reenters foster care. If a trial hone visit
continues for an extended period, the circunstances of the origina
removal are likely to have changed. For that reason, a State nust
determine title IV-E eligibility upon a child's reentry into foster
care. When a trial home visit extends beyond six nonths and the child
returns to foster care, the child is then considered to be entering a
new pl acenent .

Comment: A commenter sought clarification on whether a continuance
of a hearing scheduled to address the trial home visit satisfied the
requi renent that for title IV-E funding to continue, a court nust order
a longer visit.

Response: The provision establishes a six-nonth outer linit for a
trial honme visit, except when a court orders a |onger visit. A court
conti nuance of a hearing regarding the trial hone visit does not
satisfy this requirenent.

Section 1356.21(f)--Case Review System

This section establishes the case review systemrequirements for
the title IV-E foster care program

[[ Page 4057]]

Comment: A few commenters requested that the regul ations contain
nor e gui dance on how the case revi ew system coul d deterni ne the safety
of the child and ensure that the child was maintained safely in the
hone.

Response: We believe that we can better respond to these conments
t hrough the provision of technical assistance as this is nore of a
practice issue. Nor do we think that prescribing how a State nust
maintain a child' s safety would be useful, since safety considerations
will vary on a case-by-case basis.

Comment: Anot her commenter suggested that the tine frames for al
case review requi renments (permanency hearings, TPR and periodic
reviews) were arbitrary, and should not be prescribed in regul ations.
The comrenter recommended that the time franes should be flexible to
accommodat e court cal endars.

Response: W do not have the authority to waive time franmes for
case review requi rements because the law requires that States hold
court hearings and periodic reviews within very specific tinme franes.
We believe that States nust be held accountable to these statutory tine
frames, and therefore, offer no changes to the case review system A
maj or goal of ASFA was to tighten case reviewtine frames to prevent
children from experienci ng extended stays in foster care.

Section 1356.21(g) Case Plan Requirenents

Thi s section establishes the devel opment and docunent ati on
requi rements for case plans.

Comment: The majority of commenters on this section supported the
requi renent in Sec. 1356.21(g)(1l) that States devel op the case plan
with the child' s parent or guardian.

Response: None needed.

Comment: Several commenters suggested that we anend
Sec. 1356.21(g)(1) to instruct the State to docunent a parent's
inability or refusal to participate in the devel opment of the case
pl an. Anot her commenter suggested that we require a State to docunent



in the case plan the efforts caseworkers enpl oyed to engage the parent
in the devel opment of the plan

Response: W expect that States will docunent efforts made to
engage parents in devel oping the case plan, but we do not believe that
it is necessary to prescribe this docunentation. W believe it is
especially critical that caseworkers engage parents early on because of
the new tinme franes for pernmanency established by the ASFA

Comment: A couple of commenters suggested that case plans be
devel oped within 30 days of a State agency assumi ng responsibility for
pl acement and providing services. One conmenter believed that according
to our proposed rule, case plans m ght not be devel oped until 120 days
after a child has been actually renoved fromthe hone.

Response: The proposed rule at Sec. 1356.21(g)(2) mrrored the
| anguage in existing regulations which required the case plan to be
devel oped within 60 days of a State assuming responsibility for
provi di ng services, including placing the child. W are not convinced
that shortening the time frame for devel oping case plans to 30 days
wi || have any neasurable effect on the quality and function of a case
pl an, and therefore, are not changing the regulation in this manner. W
believe that one of the comrenters may have nmisinterpreted the proposed
rule to nean that States have up to 60 days fromthe date the child is
consi dered to have entered care according to 475(5)(F) of the Act to
devel op the case plan. We would like to clarify that the date the child
is considered to have entered foster care is irrelevant for purposes of
devel opi ng the case plan. Rather, the case plan nust be devel oped
within 60 days of the child's renoval fromthe hone.

Comment: Sonme comrenters suggested that we require specific steps
in Sec. 1356.21(g)(5) that a State should take to make and finalize
al ternate pernmanency pl acenents.

Response: We believe that the specific steps a State agency mnekes
to finalize alternate permanency placenents are practice issues that
need to be determ ned on a case-by-case basis. Therefore, we are not
i ncludi ng these specific steps in regulation. A State agency can best
formul ate the steps necessary to achi eve permanency based on the best
interests of the child and the child's pernmanency plan. Court review
and oversi ght of the permanency plan should provide an adequate check
on State efforts in this area

Comment: A few commenters suggested that we include in the fina
rule the |l anguage from section 475(1)(E) of the Act, which requires
States, at a mninmum to docunent the steps and child-specific
recruitnent efforts if the child' s permanency goal is adoption or
pl acenent in another permanent honme. A couple of commenters al so
requested that we include in the final rule the statutory exanpl es of
child-specific recruitnent efforts, i.e., the use of State, regiona
and national adoption exchanges.

Response: We agree that a clearer statenment of the requirenment to
docunent the steps to permanently place the child is warranted. W
have, therefore, nade changes to the |anguage and included it in a new
paragraph, 1356.21(9g)(5). We have anended the | anguage in the
regul ation so that the docunmentation of ~“child specific recruitnent
efforts'' is only applicable to children with case plan goals of
adoption and not to other permanency goals. We believe that the
illustrative |ist which nmentions adoption exchanges and the reference
to recruitnent limts the requirenent to children with case plan goals
of adoption. States still need to document the steps taken to secure a
per manent pl acenment for children with alternate permanency goals.

Conment: A commenter requested clarification on the differences



between a case plan and a pernmanency plan

Response: W use the term  “case plan'' to refer to a plan
devel oped to nmeet the statutory requirenents of sections
422(b)(10)(B)(ii), 471(a)(16), 475(1) and 475(5)(A) of the Act. The
case plan is a witten docunment which includes, in part: a description
of the child' s placenent; a discussion of the safety and
appropri ateness of the placenent; a plan for ensuring that the child
and fam ly receive services designed to facilitate the return of the
child to a safe hone or to anot her permanent placenent; the health and
educational records of the child; when appropriate, a description of
the prograns and services which will facilitate the child' s transition
fromfoster care to independent living; and, documentation of the steps
to place the child in a permanent |iving arrangenent.

The "~ permanency plan,'' while it may be described in the case plan
or may be a portion of the case plan, is what the planned pernmanency
living arrangenent will be for the child, e.g., reunification with the

famly, or adoption. W understand that sonme States use the term

" permanency plan'' synonynously with "~ “case plan,'' because it conveys
what the case plan is designed to acconplish. W do not believe that it
is necessary to require States to use distinct term nology, as long as
States neet the requirements of the statute and regul ations.

Comrent: A commenter suggested that we require courts to approve
case pl ans.

Response: There is no statutory basis for requiring judicia
approval of the State agency's case plan docunent. The court's role is
to: exercise oversight of the permanency plan; review the State
agency's reasonable efforts to prevent
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renmoval fromthe hone, reunify the child with the family and finalize
per manent placenents; and to conduct pernanency hearings. The State
agency is responsible for devel oping and i npl enenting the case plan. W
see no additional benefit in requiring court approval of the case plan.

In addition, we are clarifying in the regul ation at
Sec. 1356.21(g)(3) that it is not perm ssible for courts to extend
their responsibilities to include ordering a child' s placenent with a
specific foster care provider. To be eligible for title IV-E foster
care mai ntenance paynents the child s placenent and care responsibility
must either lie with the State agency, or another public agency with
whom the State has an agreenent according to section 472(a)(2) of the
Act. Once a court has ordered a placement with a specific provider, it
has assunmed the State agency's placenent responsibility. Consequently,
the State cannot claimFFP for that placenent.

Comment: A couple of commenters requested that we specify that |ong
term foster care is an appropriate permanency goal for unacconpani ed
refugee m nors.

Response: The deternination of the appropriateness of a permanency
goal nust be nmade by the State on a case-by-case basis and take into
consideration the best interests of the child. The State agency is the
responsi bl e party for making this determ nation, with the oversight of
the court. We, therefore, will not regul ate appropriate pernmanency
goal s for any group of children.

Comment: A conmenter suggested that we require case plans to
address the child's devel opnmental needs and acquisition of life skills.

Response: W believe that the statute at section 475(1) of the Act
al ready requires States to docunment how the services provided will neet



the needs of the child, and in the case of a child whose goal is

i ndependent living, the prograns and services that will enable the
child to transition into independent living. We do not believe that any
additional regulation in this area is required.

Section 1356.21(h) Application of Permanency Hearing Requirenents

This section inplenents the new ASFA requirenents related to
per manency hearings and nmodifies and clarifies existing policy. It also
sets forth requirenents for an adm nistrative body appointed or
approved by the court to conduct pernmanency heari ngs.

Conmment: One conmenter was concerned that children would becone
ineligible for title I'V-E funding if the permanency hearing
requi renents were not satisfied as prescribed.

Response: We agree that the | anguage at paragraph (h)(1) presented
the permanency hearing as an eligibility criterion. That is not the
case and we have anended the paragraph to clarify that, in neeting the
requi renents of the permanency hearing, the State nust conply with
section 475(5)(C) of the Act and this paragraph. The pernmanency hearing
is a State plan requirenent. It is not atitle IV-E eligibility
criterion. If the State fails to neet the permanency hearing
requi renents, it is out of conpliance with the State plan. The child
does not beconme ineligible for title IV-E funding.

Comment: We received a nunber of comments regardi ng paragraph
(h)(2) which provides guidance related to determ ning for whomthe
State nust hol d permanency hearings. Comrenters thought the paragraph
was confusing and uncl ear about whether we were referring to initial or
subsequent pernmanency hearings. We also received a request not to refer
to these permanent placenents as " “court sanctioned'' because the
commenter felt the term nol ogy neant the court chooses the placenent,
whi ch woul d nake the placenment ineligible for title IV-E funding.

Response: In the NPRM we proposed to retain the provision in the
current regulation for permitting the State to wai ve subsequent
per manency hearings for children placed in pernanent foster famly
homes. The nunber of conmments received pronpted us to review this
section of the proposed rule against the statutory | anguage as anended
by ASFA. Based on that review, we have decided to del ete the paragraph
inits entirety. When ASFA was passed the | anguage fromthe definition
of permanency hearing in section 475(5)(C) of the Act that addressed
children remaining in foster care on a ~ permanent or long term basis'
was renoved. Instead, the ASFA requires the State to docunent a
conpel l'ing reason for establishing a permanency plan that does not cal
for the child to exit foster care through reunification, adoption,
| egal guardi anship, or placenment with a fit and willing relative.
Therefore, all children in foster care nust be afforded the benefit of
per manency hearings while they are in foster care.

Al t hough the paragraph in question has been deleted fromthe
regul ati on, we wanted to take this opportunity to respond to the
observation that the State may not clai m FFP when the court orders a
speci fic placenent for a child. The commenter is correct. Section
472(a)(2) of the Act requires responsibility for the child's placenent
and care to be with the State agency. When the court orders a specific
pl acenent, it in essence takes on the State's responsibility for the
child' s placenment and the child becones ineligible for title IV-E
funding. To nake this clear, we have anmended Sec. 1356.21(g) to note
this restriction. The court may sanction a permanent foster fam |y hone
through its oversight of the permanency plan, however, this does not



give the court the authority to determ ne a specific placenment for the
child.

Finally, we recognize that States will need transition tine to
begi n hol di ng subsequent permanency hearings for children who formerly
were exenpt fromthis requirement. We will not take adverse action

against a State that cannot conply with this requirenent for a period
of 12 nmonths fromthe effective date of this final rule.

Comment: One commenter suggested that the requirenent in paragraph
(h)(2) for holding a permanency hearing within 30 days of a judicia
deternmination that reasonable efforts are not required, be extended to
ci rcumst ances beyond those identified at section 471(a)(15)(D) of the
Act. Another wanted us to exenpt unaccompani ed refugee mnors fromthis
provi si on altogether

Response: The statute is very specific to those circunstances
enunerated at section 471(a)(15)(D) of the Act. W have no authority to
expand that list. However, the State may hol d a pernmanency hearing any
time it deens it to be appropriate to do so. W also have no authority
to exenpt unacconpani ed refugee mnors fromthis requirenent.

Conment: Sonme commenters noted that the |anguage in
Sec. 1356.21(h)(3) (proposed Sec. 1356.21(h)(4)) is inconsistent with
the definition of "~ permanency hearing'' at Sec. 1355.20. The | anguage
at Sec. 1356.21(h)(3) limted the alternate planned permanent |iving
arrangenent options to a foster fanm |y hone.

Response: We concur with the commenter and have anended paragraph
(h)(3) to use the exact statutory |anguage, ~~ * * * another planned
per manent |iving arrangenent * * *_ '

Comment: Sonme comrenters objected to the inclusion of an exanpl e of
a conpelling reason for the State to choose anot her planned permanent
living arrangenment over reunification, guardianship, or adoption in the
text of the regulation. These commenters believe that exanples included
in regulation becone de facto policy.
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Response: We do not believe that exanples in regul ati on becone de
facto policy, nor were they intended to do so. However, we do not
beli eve the exanple provided in the NPRMfully illustrates how to
conply with this provision and have included additional examples in
paragraph (h)(3) to nore accurately reflect its intent.

Section 1356.21(i) Requirenents for Filing a Petition to Ternm nate
Parental Rights Per Section 475(5)(E) of the Social Security Act

This section inplenents the new ASFA provi sions regarding
term nation of parental rights.

Comment: Many comrenters sought exenptions for specific popul ations
fromthe requirenent for States to file or join TPR petitions for
certain children who have been in foster care for 15 out of the nost
recent 22 nonths, abandoned infants, or children of parents who have
committed certain felonies. Several commenters noted that nmany triba
cultures and traditions do not recognize the concepts of termnating
parental rights and adoption, and requested a specific exenption from
the application of the provision to tribes. Several comenters al so
want ed an exenption for unacconpani ed refugee mnors in foster care.
The comrenters noted that according to Federal regulations for child
wel fare services to unacconpani ed refugee mnors (see 45 CFR part 400,
subpart H) such children “~“are not generally eligible for adoption



since famly reunification is the objective of the [unacconpanied
refugee minor child welfare] program'' Sinmilarly, sone advocates and
provi ders who work to preserve or reunify foreign-born children with
their famlies, noted that the TPR requi renment may hinder internationa
reunification efforts by switching the focus fromreunification to
adoption after fifteen nonths. A few comenters al so wanted exenptions
for juveniles adjudicated delinquent, children voluntarily placed in
foster care, and children deened " “persons in need of services'' who
are not considered abused or negl ected.

Response: We have no statutory authority to provide an exenption
for particular populations fromthe requirenent to file a TPR for
certain children. Thus, we did not nmake any exenptions to the
requirenment in the regulation. The TPR requirenent is designed to
encourage State agencies to nake tinely decisions about permanency for
children in foster care. Congress devel oped the TPR provision to be
applied to all children in foster care, whatever their entry point into
the system Exenpting groups of children fromthe requirements woul d be
contrary to ASFA's goal to shorten children's tinme in foster care.
However, we are changing Sec. 1356.21(i)(2)(ii) in two ways. First, to
clarify that the State agency nust apply the exceptions to the
requirement to file a petition for TPR by considering the best
interests of the individual child on a case-by-case basis. Second, we
added two nmore exanpl es of conpelling reasons regardi ng unacconpani ed
refugee minors and situations involving international |egal or foreign
policy issues.

Comment: A conmenter requested an expl anation of how the TPR
requi renent applies to Indian tribes and the relationship to Indian
Child Welfare Act requirenments. A commenter suggested that the
regul ation clarify that tribal agencies can elect not to file a
petition for TPR in certain circunmstances.

Response: The Indian Child Welfare Act of 1978 (1 CWA), Public Law
95- 608, was passed in response to concerns about the |arge nunber of
I ndi an children who were being renoved fromtheir famlies and tribes
and the failure of States to recognize the culture and tribal relations
of Indian people. ICWA, in part, creates procedural protections and
i rposes substantive standards on the renoval, placenent, term nation of
parental rights and consent to adoption of children who are nenbers of
or are eligible for nenbership in an Indian tribe. The addition of the
requi rement in section 475(5)(E) of the Act to file a petition for TPR
for certain children in no way di m nishes the requirenents of |ICWA for
the State to protect the best interests of Indian children.
Furthernore, States are required to conply with the I CWA requirenents
and devel op plans that specify how they will conply with ICM in
section 422(b)(11) of the Act.

The requirenment in section 475(5)(E) of the Act applies to Indian
tribal children as it applies to any other child under the placenent
and care responsibility of a State or tribal agency receiving title |V-
B or I'V-E funds. Wile we recognize that term nation of parental rights
and adoption may not be a part of an Indian tribe's traditional belief
systemor |egal code, we have no statutory authority to provide a
general exenption for Indian tribal children fromthe requirenment to
file a petition for TPR |If an Indian tribe that receives title IV-B or
| V-E funds has placenment and care responsibility for an Indian child,
the Indian tribe nmust file a petition for TPR or, if appropriate,
docunent the reason for an exception to the requirenent in the case
pl an, on a case-by-case basis.

Comment: We received many conments on the time frame in which a



State nmust file a petition for TPR according to Sec. 1356.21(i)(1)(i).
Many comrenters objected to our requiring a State to file a petition
for TPR at the end of the child's fifteenth nonth in foster care, and
suggested that we allow a grace period of up to 60 days. These
comrenters believed that to neet this tinme frame, a State agency woul d
need to make deci sions on permanency before the end of the fifteenth
nmont h, which they felt was unreasonable. A few comenters supported the
provision as witten. A comenter suggested that the State file before
the end of the fifteenth nonth, and anot her suggested that we establish
no tine frames for filing the petition

Response: We believe that States will have adequate tinme to prepare
petitions for TPR, when appropriate, by the end of the child's
fifteenth nmonth in foster care. Furthernore, we can find no statutory
basis for allowing a grace period for States to file a petition for TPR
for children who have been in foster care for 15 out of the nobst recent
22 nonths. To neet the pernmanency hearing requirenents, the State
agency nust prepare a permanency plan for the child to present to the
court within 12 nonths. This will require the State agency to begin
working with the famly early on, so that the State agency can nmake
appropri ate deci si ons about permanency goals for the child, including
whether to file a petition for TPR and pursue adoption

Comrent: A commenter suggested that once a State agency has
determined that a child is an abandoned i nfant or a parent has
committed certain felonies as described in section 475(5)(E) of the
Act, the State file a petition within one week of that determ nation
The NPRM required that a State file such petitions within 60 days of
the determ nation of abandonment or a parent's felony conviction

Response: We do not concur with the comenter's suggestion to
require a State to file a TPR petition within one week of a
determination that the child is abandoned or that a parent has
committed certain felonies. W continue to believe that 60 days is a
reasonabl e period of tinme for the State agency to conplete the
necessary administrative and | egal work required to file a petition for
TPR.

Comment: A few commenters expressed uncertainty about whether a
State nust file a petition for TPR after a child has been in foster
care for 15 nonths or 22 nonths.
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Response: The State agency is required either to file a petition
for TPR or docunent an exception to the requirenent when a child has
been in foster care for 15 cunul ative nonths out of 22 nonths. If the
child has been in care for 15 cunul ative nonths, the State shoul d not
wait for 22 nmonths of a child's stay in foster care to el apse before
filing a petition for TPR. W do not believe that any change to the
regul ation i s necessary.

Conment: A commenter expressed concern that the TPR requirenent
woul d be misinterpreted as prohibiting a State fromfiling a petition
for TPR before a child has been in foster care for 15 nonths out of the
nost recent 22 nonths.

Response: We would like to clarify that a State continues to have
the discretion to file a petition for TPR whenever it is in the best
interests of the child to do so. In addition, Congress passed a Rul e of
Construction at section 103(d) of Public Law 105-89 reaffirmng a
State's ability to file a petition for TPR before it is mandated by
Federal statute or for reasons other than those indicated in Federa



| aw. Therefore, States should view the Federal statutory tine franes of
15 out of 22 nonths of a child's stay in foster care as the maxi mum
length of time that can el apse before a State agency nust file a
petition or docunent an exception for TPR

Comrent: We received a range of suggestions and comrents on our
proposal to exclude runaway episodes and trial hone visits fromthe
calculation of the 15-nonth tine frame a child spends in foster care
for TPR purposes. A few commenters opposed our exclusion of runaway
epi sodes and trial home visits for various reasons. One comenter
suggested that including trial visits and runaway epi sodes in the
calculation was a way to ensure that no child | anguished in foster
care. Another comrenter suggested that we allow States to determ ne
whet her such tinme should be included. A third comenter was concerned
t hat excl udi ng runaway epi sodes and trial honme visits increased the
record keeping burden on States. A couple of comenters supported the
provision as witten. These comenters believed that our proposed
policy is consistent with efforts to reunify the famly when that is
t he goal

Response: We considered all of these viewpoints and do not believe
a change in the regulation is warranted. W believe that it is
i nappropriate to count tinme a child is on a runaway epi sode because
during that tinme the agency is unable to provide services to the child
or the famly. Simlarly, counting time when a child is at home with
the famly toward the time for calculating when to file a petition for
TPR is inappropriate. While the child may be in the | egal custody and
under the supervision of the State agency, both the child and the
parent consider himor her to be at hone. However, as we discussed
above, the State has the discretion to file a petition for TPR whenever
it is in the best interests of the child to do so.

Conment: A commenter suggested that we define the nunber of
cal endar or business days that constitute a nonth for the purposes of
calculating 15 out of the 22 npbst recent nonths for the TPR
requi renent. The conmenter suggested we define a nonth as 30 days,
presumably so that tine less than a nonth spent in foster care would
not be counted toward the requirenent.

Response: We have decided not to define a ~“nmonth'' and leave it to
the State's discretion.

Comment: We received a range of conments to our proposal that
States need only apply the provision to file a TPR petition when a
child has been in care 15 out of the npbst recent 22 nonths once, when
the State determ nes that an exception applies. Several commenters
voi ced support for the proposed rule as witten. Another comenter
supported the proposed provision overall, but suggested that we include
| anguage in the regulation that explicitly requires States
periodically, to reevaluate the need to file a petition for termi nation
of parental rights. Many comenters opposed the provision believing
that children may stay indefinitely in foster care once a State nakes
an exception to the TPR requirenent.

Response: W understand the concern that children may continue to
| angui sh in foster care once a State applies an exception if this
decision is never reeval uated. Neverthel ess, we did not change the one-
time application of the TPR provision for two reasons. First, the
statutory construction of the provision makes it applicable only once.
Second, we believe that there are at |east two existing opportunities
for the State to reevaluate an exception to the TPR requirenent: the
si x-nmonth periodic review and the permanency heari ng.

We encourage States to use the six-nmonth periodic reviewto review



t he continui ng appropriateness of an exception to the requirenent to
file a petition for TPR within the context of the requirements in
section 475(5)(B) of the Act. States al so have another opportunity to
reeval uate the decision not to pursue a TPR petition at the pernmanency
heari ng, which must be held at |east every 12 nonths. The permanency
heari ng must address whether the child's permanency plan is to reunify
the child with the famly, file a petition for TPR and nove toward
adoption, or place the child with a fit and willing relative, |egal
guardi an, or in another planned permanent |iving arrangenment. The State
is required to reevaluate the permanency plan during the course of the
per manency hearing, regardl ess of whether the State agency has
previously applied an exception to the requirenment to file a petition
for TPR. As such, we believe there are multiple safeguards to ensure
that children do not |anguish in foster care.

Comment: A few commenters expressed doubt that States would use the
exceptions in paragraph (i)(2) in appropriate cases and suggested that
we di scourage States fromusing the exceptions in the regul ations. The
commenters expressed concern that the exceptions could be used as a
| oophol e to cover a State agency's deficiency in proper case planning
or service delivery.

Response: W understand these concerns, however, the exceptions to
the requirenent to file a petition for TPR are statutory. We expect
that States will apply the exceptions to filing a petition for TPR
judiciously and on a case-by-case basis. W believe the intent of the
requirenent to file a petition for TPR for certain children was to
encourage State agencies to nake tinmely decisions about permanency for
children in foster care. The exceptions were devel oped to allow State
agencies to exercise individual case planning and seek an alternative
per manent pl acenent when adopti on may not be appropriate or avail able
for a child.

Comrent: A couple of comenters raised concerns about the exception
to filing a petition for TPR in situations where the child is placed
with a relative. The commenters sought nore gui dance on how and when
States should use this exception.

Response: The statute provides the State with the option not to
file a petition for TPR when a child is placed with a relative. W
encourage the use of relative placenents as an option for ensuring that
the child achi eves permanency, and not only as a tenporary placenent. A
State nmust continue to devel op and reevaluate a child' s case plan goa
and conduct permanency hearings if the State decides not to file a
petition for TPR because the child is placed with a relative. Relative
pl acenents shoul d not preclude consideration of |egalizing the
per manency of the placenent through adoption or |egal guardianship

Comment: The majority of comments supported our decision not to
define the
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term “conpelling reason,'' as it is used in section 475(5)(E) of the
Act, to allow exceptions to the requirement to file a petition for TPR
A couple of commenters wanted us to define the term

Response: We concur with the majority of commenters who did not
want us to define the term “conpelling reason'' as used in the statute
and have nade no changes to the regul ation. We believe that the
determ nati on of what constitutes a " “conpelling reason'' nust be based
on the individual circunstances of the child and the fanily, and that a
Federal definition would not be helpful in that process. W believe



that the exanpl es provided on possible conpelling reasons provide
adequat e gui dance about the practical application of this term w thout
limting a State's flexibility.

Comrent: We received both criticismand support for listing two
exanpl es of a conpelling reason not to file a petition for TPR Many
commenters did not want the two exanples of conpelling reasons included
in the regulation for a variety of reasons. Sone comenters believed
that the exanples would beconme " "de facto policy,'' and would therefore
exenpt groups of children fromthe requirenment. Sinmilarly, other
commenters thought that specifying exanpl es of conpelling reasons was
i nconsi stent with our decision not to define the term Sone conmmenters
bel i eved that the exanples were too broad, and if used, would mitigate
the effectiveness of the requirenent.

On the other hand, many commenters supported the inclusion of the
exanpl es of conpelling reasons. Sone comrenters expressed that the
exanpl es provided critical guidance to the field and would tenper
concerns about increases in the nunber of ““junk'' petitions and | ega
orphans. Other commenters wanted us to include the | anguage fromthe
preanbl e di scussion on the exanples in the regulation text, and sone
wanted us to expand the |ist of exanples of conpelling reasons.
Commenters suggested that the expanded |ist of conpelling reasons could
i nclude: A child belongs to a particular population (i.e., adjudicated
del i nquents, Indian tribal children, and unacconpani ed refugee m nors);
a child has not conpleted treatnent in a residential facility; a
child's parent had not been notified by the State agency that TPR was a
possi bl e outcone; a parent has made significant neasurable progress to
nmeet the requirenments of the case plan; or, a child had a pernmanency
goal other than adopti on.

Response: I n devel oping the two broad exanples, we wi shed to
provi de some basic gui dance to States short of the definition that npst
comrenters opposed. W have, therefore, decided to retain the two
exanpl es of conpelling reasons in the proposed regul ati on and added two
addi ti onal exanpl es. Unacconpani ed refugee m nors are those children
who enter the country unacconpani ed and are not destined to a parent,
relative, or custodial adult. W received a nunber of comments noting
that the OFfice of Refugee Resettlenent (ORR) within the Departnment
mai ntains a policy that reunification, in general, is the appropriate
goal for these children while they are classified as unacconpani ed
refugee mnors. ORR s regulation at 45 CFR part 400, Subpart H, defines
an unacconpani ed refugee nmnor and the rare circunstances in which
adoption nay be appropriate. In order to clarify that we do not intend
to contradict HHS policy in this regard, we are listing this as another
exanpl e of a conpelling reason for not filing or joining a petition for
TPR. We have al so added a fourth exanple to address situations in which
international legal or foreign policy considerations my affect a
child s status. We are not including other populations as part of the
exanpl es of conpelling reasons because we believe that the broad
exanpl es provide a framework that allows a State sufficient roomto
meke decisions regarding filing a petition for TPR on a case-by-case
basis that is in the best interests of an individual child.

Comment: One commenter suggested that the regulations clarify that
conpel ling reasons for not filing for TPR may be defined in triba
policy. Another comenter suggested clarifying that the tribe rather
than the State could docunment the conpelling reason

Response: The regul ations are witten fromthe State perspective
because the State agency is ultimtely responsible for the
adm nistration of the title IV-E program |f the tribe has



responsibility for the placenent and care of a child pursuant to a
title I'V-E agreenent with a State, not only would it be perm ssible for
the tribal agency to identify the conpelling reason for not filing a
petition for TPR, it would be the tribal agency's responsibility.
Tribes and States may not develop a standard |ist of conpelling reasons
for not filing for TPR that exenpts groups of children. Such a practice
is contrary to the requirenment that determ nations regardi ng conpelling
reasons be nmade on a case-by-case basis.

Comment: A commenter suggested that we clarify the term nol ogy for
t he second conpel ling reason exanple in Sec. 1356.21(i)(2)(ii)(B) from
““insufficient grounds for filing a petition to term nate parenta
rights exist,'"' to ~"no grounds to file a petition to term nate
parental rights exist.'

Response: We concur that the suggested | anguage nore accurately
conveys our point that a conpelling reason for not filing a petition
for TPR may be that there are no grounds in State |law on which to
pursue a legal action to term nate parental rights. Therefore, we have
made the suggested change in the regulation text. States, however, are
not permtted to have State | aws that carve out groups of the foster
care population to be exenpted fromthe requirenent to file a petition
for TPR

Comrent: A commenter wanted us to el aborate on the exception to TPR
where the State has not provided the services identified in the case
pl an. The commenter may be concerned that we were not encouragi ng
States to provide services in a nore tinely way. Another commenter
guesti oned whether this exception also applied in situations where the
speci fied services were not avail able, how the determ nation is nade,
and by whom

Response: This exception to the requirenment to file a petition for
TPR is taken directly fromthe statute, as are all of the exceptions.
We do not believe it is necessary to elaborate in the regulation on how
the State agency should nake the determ nation that the necessary
servi ces have not been provided. The exception affirns that the
provi sion of services, early in a child' s placenent in foster care, is
often crucial to either enabling the child to return to a safe and
stabl e home or making a determ nation to nove forward with a petition
for TPR. By using the exception, a State agency can avoi d penalizing
the parent if the necessary services are not avail able or accessible to
a parent or child. We encourage States to strengthen service delivery
systens and to use this exception judiciously. W will be nonitoring
State' use of all of the exceptions in the child and fam |y services
revi ew

Comment: Many comrenters sought clarification about the requirenent
at Sec. 1356.21(i)(3) for a State concurrently to recruit and approve
an adoptive famly for a child while a State petitions for TPR Mbst
commenters wanted | anguage added to the regul ation text that
interpreted the statutory provision to nmean that a State agency shoul d
begin the process of finding an adoptive famly at the tinme a petition
for TPRis filed. Sone commenters were concerned that the proposed rule
and statutory | anguage inply or encourage a State agency to wait unti
it has an adoptive fanm |y available for the child before the State
agency proceeds with filing a
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petition for TPR. Another comrenter wanted to know if this requirenent
could be waived for children who did not have a goal of adoption



Response: W understand the comenter' concern regarding the
wordi ng of this requirenent and have made sone changes to the
regul atory | anguage in Sec. 1356.21(i)(3). The final rule nowclarifies
that the State nust begin the process to find an adoptive famly for
the child concurrently with filing a petition for TPR. W believe that
this provision was devel oped to ensure that a child does not wait
unnecessarily between the tine a TPRis granted and the child's
per manent placenent in a home. The requirenent should not be
interpreted to suggest that a State wait until an adoptive fanmly is
found for a specific child before a TPR petition is filed. W cannot
wai ve the requirement to find an adoptive family for a child
concurrently with the filing of a petition for TPR as there is no
statutory authority to do so.

Comment: Several commenters sought clarification on whether the
fact that a child had been in foster care for 15 out of the nost recent
22 nonths was | egal grounds for a State to file a TPR petition. Sone
commenters believed that we should specifically exclude the tinme frane
as grounds for a TPR, while others thought that we should require or
permit the tine frane to be grounds for TPR

Response: States are neither required nor prohibited by Federa
statute fromnmeking a child' s length of stay in foster care |egal
grounds to file or grant a petition for TPR. W have nade no changes to
the regulation in response to these coments.

Comment: A couple of commenters asked for greater specificity on
the roles of the court and the agency with respect to the exceptions to
filing a petition for TPR for certain children in foster care. In the
preanble to the NPRM we noted that there was no requirenent for the
court to make a judicial determination if a State nmade a conpelling
reason exception to filing a petition for TPR A comenter disagreed
and suggested that Congressional intent was for the State agency to
meke an evidentiary case to the court regardi ng whet her an exception
was appropriate for the child. Another commenter suggested that we
speci fy that court decisions prevail in situations where the court and
St at e agency di sagree on pursuing TPR

Response: The requirenent to file a petition for TPR or to docunent
an exception to the requirenent is the State agency's responsibility.
The statutory | anguage is clear that for a conpelling reason, or any
ot her exception to the requirenent to file a petition for TPR, there is
no requirenent for a judicial determ nation. However, the State agency
is to docunent in the case plan, which is avail able for court review,
the conpelling reason for why filing a petition for TPRis not in the
best interests of the child. Cearly, courts play an inportant
oversight role for children in foster care. The court exercises
authority in making decisions at permanency hearings regarding the
child' s permanency plan. It is at these tinmes that the court should
review State agency decisions with regard to the requirenment to file a
petition for TPR Finally, we have no authority to suggest that courts
prevail in situations where there is a disagreenent between the court
and the State agency on filing a petition for TPR. W have nade no
change to the regulation in response to these comments.

Comment: Several commenters sought regul ati ons on the
responsibilities of courts and State agencies to finalize proceedings
to term nate parental rights once the State agency has filed a petition
for TPR. A couple of comenters proposed that we suggest a particul ar
time frame for the court to finalize a TPR, and one suggested a tine
frame of six nmonths. A third comrenter suggested that we require the
State agency to continue to file petitions for TPRif a court denies



the original petition.

Response: We understand the concern that court and State agency
del ays occur once a petition for TPRis filed such that it could be
several years before a child is finally adopted. However, our authority
does not extend into the finalization of proceedings for term nation of
parental rights as this is a matter of State |law. Therefore, we did not
make any changes to the regulation in response to these comments.

Comment: A few commenters suggested that we note the inportance of
maki ng reunification efforts with both parents and when necessary,
filing TPR petitions on both parents.

Response: We believe that we have addressed this issue in a
separate section of the regulation. W indicate in Sec. 1356.21(b)(5)
that State title IV-B/IV-E agencies can use the Federal Parent Locator
Service (FPLS) in expediting permanency. In that paragraph we encourage
States to use the FPLS to | ocate absent parents in order to explore
per manent placenents or pursue TPR. To avoid duplication, we chose to
make such a statenent in the reasonable efforts section to encourage
States to find noncustodial parents early in a child' s stay in foster
care.

Comment: We received several coments that requested funding or
program gui dance on staff training, assessnents, case planning, and
concurrent planning around permanency.

Response: We believe that we can better provide practice-|evel
gui dance through technical assistance rather than through regul ation

Section 1356.21(j) Child of a Mnor Parent in Foster Care

This section inplenents the statutory provision related to the
title IV-E eligibility of the child of a minor parent who is in foster
care.

Comment: A commenter suggested replacing ~“nust include anmobunts * *
* ''" to " "may include ampunts * * * '' as sone States give mnor
parents financial responsibility for the child.

Response: To revise this provision to be perm ssive would be in
conflict with the statutory requirenment. Section 475(4)(B) of the Act
specifically requires that the foster care nmintenance paynent nmade on
behal f of the mi nor parent "““shall'' include anmounts that may be
necessary to cover the foster care mai ntenance costs of a child of a
m nor parent when the parent and child are in the sane foster fanmly
home or child care institution. W, therefore, did not change this
par agraph of the regulation to reflect the commenter's suggestion

Section 1356.21(k) Renoval Fromthe Hone of a Specified Relative and
Sec. 1356.21(1) Living Wth a Specified Relative

Section 1356.21(k) describes, for the purposes of neeting the
requi rements of section 471(a)(1l) of the Act, a ““renoval.'' Section
1356.21(1) sets forth the required conditions for living with a
specified relative prior to renoval fromthe hone.

Because of the conplexity of this issue, we thought it best to
expl ain again how the policy has changed before discussing the comments
on this section of the regulation. To be eligible for title IV-E
funding, a child nust, anong other things, be renmoved fromthe hone of
a relative as the result of a voluntary placenent agreenent or a
judicial determ nation that continuation in the home would be contrary
to the child' s welfare. Under prior policy, we interpreted the term
““renoval '’ to nean a physical renoval. As a result, if a child was



residing with an interimcaretaker who was a relative between the tine
the child lived with the custodial parent and when he or she entered
foster care, and the State intended to renmpve custody fromthe
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parent but let the child remain with that interimcaretaker relative,
the child could not be eligible for title IV-E fundi ng because the
child was not physically renoved fromthe home of a relative. This
policy created a disincentive for relative placenents. To renove this

i nequity between relative and nonrel ative caregivers, we now permit the
renoval of the child fromthe home, in such circunstances, to be a
““constructive'' (i.e., a nonphysical) renoval.

As a result of the coments we received on this proposed policy, we
cl osely exam ned the exanples provided in the preanble to the NPRM and
the proposed regulatory text against the statute. As a result of this
further review, we do not believe that exanple (3) on page 50078 of the
preanbl e shoul d have been included. In exanple (3), the living with and
renmoval fromrequirenments were satisfied by a physical renoval fromthe
interimrelative caretaker with whomthe child lived for seven nonths.
A physical renoval fromthe home of an interimrelative caretaker
cannot satisfy title IV-E eligibility because it is not the result of a
vol untary placenent or a judicial determ nation, as required by section
472(a) (1) of the Act.

We offer a summary of exanples to clarify when a child would be
eligible for title IV-E foster care under the rule. These exanpl es
presune that the child is eligible for AFDC (according to the State
plan in effect on July 16, 1996) in the home of the parent or other
specified relative

<bullet> The child lived with either a related or nonrel ated
interimcaretaker for less than six nonths prior to the State's
petition to the court for renmoval of the child. The State |licenses the
home as a foster fam |y hone and the child continues to reside in that
home in foster care. The child is eligible for title IV-E foster care
if he or she lived with the parent within six nonths of the State's
petition to the court, and was constructively renoved fromthe parent
(i.e., there was a paper renoval of custody).

<bul l et> The child lived with either a related or nonrel ated
interimcaretaker for nore than six nonths prior to the State's
petition to the court. The State licenses the hone as a foster famly
honme and the child remains in that home in foster care. The child is
ineligible for title IV-E foster care since he or she had not lived
with the specified relative within six nonths of the State's petition
to the court, and was not renmoved fromthe hone of a relative. (The
constructive renoval does not apply to this situation because it had
been nore than six nmonths since the child lived with the parent.)

<bullet> The child lives with a related interimcaretaker for seven
nont hs before the caretaker contacts the State to renove the child from
hi s/ her honme. The agency petitions the court and the court renobves
custody fromthe parents and the agency physically renoves the child
fromthe hone of the interimrelated caretaker. The child would not be
eligible for title IV-E foster care since he or she had not lived with
the parent or other specified relative fromwhomthere was a
constructive renoval within six months of the initiation of court
proceedi ngs. (Al though the child was physically removed fromthe hone
of the related interimcaretaker, that renoval cannot be used to
determne title IV-E eligibility since the renoval was not the result



of a voluntary placenent agreenent or judicial determnation, as
required in section 472(a)(1) of the Act. Nor does constructive renoval
apply to this situation because it had been nmpre than six nonths since
the child lived with the parent from whom custody was renoved.)

<bullet> The child lived with a nonrelated interimcaretaker for
seven nont hs before the caretaker asks the State to rempve the child
from his/her hone and place the child in foster care. The child is
ineligible for title IV-E foster care because he or she had not |ived
with a parent or other specified relative within six nonths of the
petition.

<bull et> The child is in a three-generation household in which the
not her | eaves the honme. The grandnmother contacts the State agency four
mont hs | ater and the agency petitions the court within six nonths of
the date the child lived with the nother in the hone. The State
licenses the grandnother's home as a foster fam |y hone and the child
continues to reside in the home in foster care. The child is eligible
for title IV-E foster care since he or she lived with the parent within
six nonths of the State's petition to the court, and was constructively
renoved fromthe parent's custody.

The regul atory text has been amended to reflect this change in
policy and to nore clearly delineate the requirenents of living with
and renmoval fromthe honme of a specified relative.

Comment: Several commenters supported the policy on living with and
renoval fromthe hone of a specified relative. One commenter noted that
the new policy enhances a child's ability to remain with a relative and
preserve the child's culture, as well as mnimzes the nunber of out-
of - hone placenments a child otherwi se m ght experience.

Response: No changes were necessary in response to these conments.

Comment: Three commenters opposed the policy. Some of the
commenters shared beliefs that: (1) The proposed policy creates a six-
month statute of limtations period within which an abused and
abandoned child nust apply for foster care or be forever barred from
recei ving such benefits; (2) the policy inpermssibly narrows title |V-
E eligibility for children living with a relative; and (3) the policy
di scrim nates against relative homes, and is in violation of the
| anguage and intent of ASFA.

Response: We have retained the proposed policy for the reasons that
follow. In order to be eligible for title IV-E foster care, a child
must be eligible for AFDC in his or her own hone in the nmonth of the
vol untary placenent agreenent or initiation of court proceedings (i.e.
petition). However, if a child is not living with the custodia
relative in the nonth of the voluntary placenment agreenent or petition
then the statute allows a six-nmonth period during which the child may
reside with an interimcaretaker and still be eligible for title IV-E.
In these circunstances, if a child is not living with the specified
relative fromwhom he or she is being renoved in the nonth of the
vol untary placenent agreement or petition, the child can be deened
eligible for that month if: (1) The child had been living with that
specified relative at sone tine within the six-nonth period prior to
that nmonth; and (2) would have been eligible in the honme of that
specified relative in the nonth of the voluntary placenent agreenent or
petition if the child had continued to reside with the relative. This
is a longstandi ng Departnmental policy based upon the statutory | anguage
in section 472(a)(4)(ii) of the Act, and consistent with the purpose of
the program which is to provide continuing support for an AFDC-eligible
child when he or she cannot live safely at hone.

It is a msinterpretation to suggest that the proposed policy



narrows title IV-E eligibility for children living with relative
caretakers and is discrimnatory against relatives as foster
caretakers. Rather than limting a child' s eligibility or

di scrim nating against relative honmes, the policy supports children
remai ning with related caretakers when the State determ nes that they
cannot live safely in their own hones, and applies the living with and
renoval fromrequirenents equitably to both relative and nonrel ative
caretakers. Under the previous policy, if a parent left a child with a
nonrel ated caretaker and the agency petitioned the court for
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removal of custody fromthe parent in less than six nonths fromthe
date the child lived with the parent, the otherwise eligible child
woul d have been eligible to receive title IV-E if the interimcaretaker
was subsequently |icensed or approved as a foster fam |y hone by the
State and the child remained in that honme. Conversely, if the parent
left the child with a related caretaker and the same circumnstances

exi sted, the otherwi se eligible child would not have been eligible for
title I'V-E foster care because: (1) In the absence of the parents, the
home and customary famly setting was considered to have shifted to the
home of the other relatives; and (2) the child was living with anot her
relative at the tinme of petition and not physically renmoved fromthat
home. The revised policy provides equitable treatnment in either

ci rcunst ance and encourages a child's continued placenent with a

rel ati ve caretaker when he or she cannot remain safely at honme. The
policy does not discrimnate against relatives, and is consistent with
the intent of ASFA.

Conment: Two conmenters referenced the Land v. Anderson case and
related litigation that are currently in the Ninth Circuit Court of
Appeal s. One commenter reconmended that we follow the analysis in the
Land v. Anderson case and the other comenter urged us to wi thdraw the
proposed policy and await the outcone of the Ninth Circuit case.

Response: The final rule with respect to the issue before the above
referenced court reflects |ongstandi ng Departnmental policy that is in
keeping with the statutory requirenents. That policy continues to be in
effect. Should the Ninth Circuit Court of Appeals rule against the
Department, that decision would be subject to further review by the
Suprene Court, and it would not, in any event, necessarily require a
nati onwi de change in Federal |law or policy. No changes were nmade to the
regul ation as a result of this comment.

Comment: One commenter suggested that the six-nmonth time limt
shoul d be waived for relative care to support the child remaining with
a famly nenber.

Response: We are unable to waive the six-nmonth tine limt because
it is statutory. The statute at section 472(a)(4) of the Act requires,
anong other things, that a child be living with and renoved fromthe
hone of a specified relative at the tinme of the voluntary pl acenent
agreenent or initiation of court proceedings. Section 472(a)(4)(B)(ii)
of the Act provides an exception to that requirenent by allow ng a six-
nonth period that the child can live with an interim caretaker and
still be eligible for title IV-E foster care. W do not have the
authority to waive a statutory provision and, therefore, did not revise
the regul ations. The flexibility we have afforded States, however, is
to allow constructive renmovals (i.e., paper or nonphysical renovals) in
order to provide equal treatnent for related and nonrel ated caregivers.

Conment: One conmenter supported allowing “~“legal'' renpvals, but



did not believe that the revised interpretation of the renmpva
requi renment was clearly expressed. The commenter suggested | anguage be
included that nore clearly states that “~“legal'' renpvals are all owed.

Response: We concur with the conment and have revised the
regul atory |l anguage to clarify that either physical or constructive
renoval s are all owed.

Comment: A conmenter suggested that ~“interimcaretaker'' be
defi ned.

Response: We have revised the regulatory |anguage to clearly
provide for the use of constructive renovals. In doing so, we have
renoved all references to interimcaretakers. Therefore, there is no
need to define this termin the regul ation

Comrent: A commenter expressed concern that the restriction of
“"within six nonths'' appears to contradict other areas of title IV-E
eligibility where renoval fromthe hone of a specified relative is a
determi ning factor.

Response: Renoval fromthe home of a specified relative is one of
several criteria for title IV-E eligibility, as is the six-nmonth living
with requirement. The comrenter did not cite references for the
sections of the Act about which the concern was rai sed and we do not
find any specific citation that conflicts with the six-nonth
limtation. No changes were made to the regul ati on based upon this
conment .

Comment: One commenter asked if a child nmust be AFDC eligible as if
he or she had been living in his or her honme in the renoval nobnth even
in circunstances where the child is not physically remved fromthat
hone.

Response: In determining title IV-E foster care eligibility, a
child nmust be eligible for AFDC in the nonth in which either a
vol untary placenent agreement is entered into or a petition to the
court is initiated to renove the child fromhis or her hone. If the
child is not living with a specified relative at that tinme, then
section 472(a)(4)(B)(ii) of the Act allows a six-nonth period of tine
during which the child could have been living with an interim
caretaker. Under these circunstances, a child can be considered AFDC
eligible in the nonth of the voluntary placenment agreenent or petition
if: (1) The child had been living with the specified relative at sone
time within the six-nonth period prior to that nonth; and (2) would
have been eligible in the home of the specified relative in that nonth
if he or she had continued to reside with the relative.

Comment: One commenter asked if there nust be a physical renpval
for a child who Iives with the sane relative after |egal custody is
transferred to the State

Response: Two possi ble scenarios can be derived fromthis question.
In the first, a child is living with his or her parent, custody is
transferred to the State but the child remains in the hone of the
parent. In this situation, the child is not in foster care and
ineligible for title I'V-E foster care. However, in a second scenari o,
the child is living with a related interim caretaker for |ess than six
nonths prior to the State's petition to the court for renmoval of the
child, and custody is renoved fromthe parent. The related caretaker is
licensed as a foster fanm|ly hone and the child continues to live in
that home. In this situation, the child remains with the related
caretaker, who is now a |icensed foster parent, and the child is
eligible for title I'V-E foster care.

Conment: One conmenter asked whether the child nust have been
living with the specified relative fromwhom custody is renoved. The



comenter pointed out that, at times, a child could be absent from such
a hone for six nonths or |onger.

Response: Yes. The child must have been living with the specified
relative fromwhom custody is renoved at sone tinme within the six-nonth
period prior to the nonth of the voluntary placenent agreenent or
initiation of court proceedings.

Comment: One commenter questioned the State agency's ability to
make after the fact assessnents of the need for foster care placenent
when famlies make such placenents initially w thout the agency's
i nvol venent or determ nation that such placenment/fam |y disruption was
necessary. The conmenter expressed concern that this could create an
incentive to get higher foster care rates in lieu of |ower TANF rates.

Response: The purpose of title IV-E foster care is to provide
assi stance for the mmi ntenance of AFDC-eligible children who cannot
remain safely in their own homes. It is not for the purpose of
mai ntai ning children in the hones of noncustodial relatives when
protection in their own home is not an issue. The revised policy
assures equitable treatnment for relative and nonrelative interim
car et akers when the
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child can no longer remain safely with the parent or other custodia
relative. There are, however, certain requirenments that nust be nmet for
AFDC-eligible children in every case: (1) There nust be either a

vol untary pl acenent agreenent between the custodial relative and the
State agency, or court findings that it is contrary to the child's

wel fare to remain at home and that reasonable efforts have been nmade to
prevent placenent; (2) the foster care provider's hone (whether related
or not) nmust be fully licensed or approved in accordance with the State
i censing standards; and (3) the protective and pernmanency requirenents
in the Act nust be net. W want to enphasize that title IV-E foster
care funds are available only when the child is at-risk in his or her
own hone and all other eligibility criteria are net.

Section 1356.21(m Review of Paynments and Licensing Standards

This section sets forth the State plan requirenment regarding review
of the appropriateness of paynents under title IV-E, as well as State
i censi ng/ approval standards for foster homes. No conments were
received on this paragraph and therefore we nade no changes to the
regul ati on.

Section 1356.21(n) Foster Care Goals

This section provides the requirenents related to foster care goals
that must be established by States.

Conment: One conmenter requested an explanation of the criteria for
these goals, and who will identify the goals.

Response: The criteria for establishing these goals, and who will
identify the goals, is left to the individual States to determ ne. One
exanple woul d be to set goals to reduce the nunber of children, in a
gi ven year, who have renmmined in foster care for at |east 24 nonths by
a certain percentage for each succeedi ng year and provide the steps
that the State will take to achieve these increnental reductions.
States also may want to align their foster care goals with those used
for the annual report on State performance under section 479A of the



Act .
Section 1356.21(0) Notice and Opportunity To Be Heard

This section inplenents the new requi renent of the case review
system that mandates giving notice of hearings and an opportunity to be
heard to foster parents, preadoptive parents and rel ative caregivers.

Comment: We received several coments concerning the notification
process for this requirenment. Sone commenters suggested that the
regul ati on not be prescriptive concerning who nust provide the notice,
whil e others recomrended that we clarify the manner in which the notice
is given and who is responsible for providing the notice. One comenter
cautioned that we not presune that foster parents will receive notice
in the sane nmanner as other parties. Another comenter suggested that
the State agency be responsible for providing notice. One conmenter
rai sed a concern that nore court hearings could occur as a result of
i mproper notice. Another commenter recommended that we state the intent
of this provision is for notice to be given in a tinely manner and that
t he hearings be conducted in a |location accessible to the child's
famly.

Response: W concur with the commenters who suggested that the
regul ati on not be prescriptive with respect to who must provide the
notice of the opportunity to be heard. Since the State title IV-B/IV-E
agency has the ultimate responsibility for inplenenting the case review
system requirenents in section 475(5)of the Act and we do not regul ate
the courts, we believe that such decisions are best left to the State.
Al t hough we expect that a State will choose to use the sanme procedure
for giving notice to foster parents, relative caretakers, and
preadopti ve parents as it does for the parents and others who are
parties to the case, this is a State decision

We al so agree with the comrent that suggested we clarify that the
notification of the opportunity to be heard be given in a tinely manner
and have revi sed paragraph (o) accordingly. The right to notification
of an opportunity to be heard is meani ngl ess unless the individuals are
notified of the opportunity to be heard at the review or hearing in a
timely manner.

In addition, we understood the suggestion that we require that the
| ocation of the reviews and hearings be accessible to parents to nean
the parents fromwhomthe child was renoved and not the foster parents,
preadoptive parents or relative caretakers. W did not revise the
regul ation as a result of this comment since such a requirenent is not
covered by the statutory provision, the purpose of which is to afford
the primary caregivers for a child who is in an out-of-honme placenent
the opportunity to provide relevant infornmation about the child at the
revi ew and heari ng.

Comment: One comment er suggested that the regul atory | anguage for
this section be the sane as that in the Act.

Response: These regul ations inmplement the Act and clarify for
States the requirenents related to the statutory provisions. W believe
that this section needs additional |anguage to clarify the statutory
provi sions and therefore have not revised the regulation in the
suggest ed manner.

Comment: One commenter suggested that we require States to provide
extended fam |y nmenbers with witten notice of a child' s entrance into
foster care, timelines and pernmanency goals.

Response: States are not prohibited from providing extended famly
menbers with witten notification of a child s entrance into foster



care, if doing so is appropriate for the situation, in the best
interests of the child, and consistent with the admi nistration of the
State's title I'V-E State plan. However, we believe that the suggestion
goes beyond the statutory authority; therefore we have not made this a
requi rement in the regulation

Comment: One commenter requested nore gui dance on what
docunentation the State has to give caregivers, e.g., court reports, in
preparation for their appearance in court. This commenter al so
requested that we require States to provide notice to caregivers who
have had the child for at |east three nonths during the two years
precedi ng the hearing.

Response: The requirenent that States give foster parents,
preadoptive parents and relative caretakers notice of and an
opportunity to be heard affords these individuals with a right to
provide input to these reviews and hearings. However, it does not
confer a right to appear in person at the review or hearing. The
requi renent can be net as the State sees fit, such as by notification
to the individuals that they have an opportunity to attend the review
or hearing and provide input, or notification that they can provide
witten input for consideration at the review or hearing. Since this
provi si on does not make these individuals a |egal party to the case and
does not give thema right to appear at the review or hearing, it is up
to the State to determ ne what docunentation, if any, to provide,
consistent with Federal and State confidentiality |aws.

In addition, requiring that a State provide notice of an
opportunity to be heard to previous caregivers goes beyond the
statutory | anguage. The statute requires only that notice be given to
caregivers "~ “providing care'' for the child. This does not, however,
prohibit a State from offering previous caregivers the opportunity to
be heard, if the State determines it is appropriate for a particular
child' s situation.
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Comment: We received several coments requesting clarification
around the types of hearings these individuals should be attendi ng, and
the extent of their participation in the hearings. One commenter
recommended that the regulation clearly lay out the types of hearings
at which foster parents, preadoptive parents and rel ative caretakers
have notice/ opportunity to be heard. Sone commenters pointed out that
section 475(5)(G of the Act gives foster parents, preadoptive parents,
and relative caregivers the right to notice and the opportunity to be
heard at "~ “any review or hearing,'' and is not limted to ~“any review
or permanency hearing.'' However, one commenter did not feel it would
make sense to give themthe opportunity to participate in purely
procedural hearings, such as discovery hearings or hearings addressing
purely |l egal issues. One commenter requested that HHS delete the
requi renent that these individuals be provided an opportunity to be
heard at the six-nonth case reviews, and that the decision to invite
i ndi vi dual s other than the biological parents should be nade on a case-
by-case basi s.

Response: The proposed regul ati on provides the types of hearings
and reviews that require notice and an opportunity to be heard for
foster parents, preadoptive parents and relative caretakers. W nade a
m nor revision to the regul atory | anguage, however, to clarify that the
review is the six-nonth periodic review as described in section
475(5)(B) of the Act. W did not nake any further revisions as a result



of these comments as we do not believe that they can be supported by
the statute. The statute specifically requires that these caretakers be
provi ded notice and an opportunity to be heard at " “any review or
hearing'' held with respect to the child. We, therefore, do not have
the statutory authority to waive that requirenment by allowing a State
to determ ne on a case-by-case basis whether these caretakers should be
provi ded an opportunity to be heard at the reviews. Al so, as stated
above, the notice and opportunity to be heard does not nean that these
i ndi vidual s have to be invited to the reviews and hearings. This

requi renment can be net by providing the caretakers with an opportunity
to present either wwitten or oral input that can then be considered at
the revi ew or hearing.

Comrent: Sonme commenters suggested that these individuals shoul d
not have the right to be present during entire hearings or access to
confidential information regarding biological parents that is likely to
be disclosed in a full hearing.

Response: We believe that the regulation is consistent with the
statute with respect to the rights of the foster parents, preadoptive
parents and rel ative caretakers regarding this provision and,
therefore, did not nake any changes. The provision only offers an
opportunity to be heard and does not afford these individuals standing
as a party in the case. As discussed in the preanble of the NPRM the
court, however, is not precluded from maki ng appropriate rulings with
respect to any of these individuals. Rather than prescribing in
regul ation that these individuals cannot be present during the entire
hearing or be provided with confidential information, we believe those
decisions are best left to the State and the court to determ ne
consistent with Federal and State confidentiality |laws and the best
interests of the child.

Conmment: We received several comments concerning |egal standing and
party status for foster and preadoptive parents and relative
caregivers. One comenter suggested adding | anguage to the effect that
the court can give standing to these individuals, and further
recommended that the States set criteria for receiving standing, such
as when the child has been in a particular foster hone for a year. One
commenter believes that these individuals need not be given the right
to | egal counsel because they do not have standing.

Response: State courts have the authority to nmake appropriate
rulings with respect to these individuals. W believe that to inpose
requi renments on States related to standi ng goes beyond the intent of
the provision. In addition, the right to provide input on a case at a
heari ng does not convey the right to | egal counsel to these
i ndi vi dual s. W& have not made any changes to the regulation in response
to these coments.

Section 1356.22 Inplenentation Requirenents for Children Voluntarily
Pl aced in Foster Care

This section sets forth requirenments States nust nmeet to receive
Federal financial participation (FFP) for children renoved from hone
under a voluntary placenent agreenent.

Comment: We received several coments expressing concern around the
application of the TPR requirenent to children voluntarily placed in
foster care. Some conmenters believe that application of the TPR
provision to this popul ati on goes beyond the statute. One comenter
requested that unacconpani ed refugee mnors placed voluntarily be
exenpt fromthe TPR provision.



Response: We do not have the statutory authority to provide an
exenption fromthe requirenent to file a TPR for particul ar popul ati ons
of children. Thus, we did not change the regulation to provide an
exenption for children, including unacconpani ed refugee m nors, placed
in foster care by a voluntary placenent agreenment. The TPR requirenent
is designed to encourage State agencies to make tinely decisions about
permanency for children in foster care. Congress devel oped the TPR
provision to be applied to all children in foster care, whatever their
entry point into the system Exenpting groups of children fromthe
requi renments woul d be contrary to ASFA' s goal to shorten a child' s tine
in foster care. Exceptions to the requirenent to file a petition for
TPR nust be applied on a case-by-case basis considering the best
interests of the child, consistent with Sec. 1356.21(i)(2).

Comment: Many commenters expressed concern that there are
i nsufficient protections for parents who voluntarily place their
children in foster care, and that States have an affirmative obligation
to notify parents of the ASFA requirenents. Sone commenters suggested
that States be required to provide witten notification to the parents
or guardian at the time they voluntarily place their children in foster
care of the requirements for periodic reviews, case plans, pernmanency
heari ngs, and the TPR provi sions.

Response: The statute and the regul ati on provide sufficient
protections to parents who voluntarily place their children in foster
care. Section 472(f)(2) of the Act requires that the voluntary
pl acenent agreenent specify, at a mninum the |legal status of the
child and the rights and obligations of the parents or guardi an, the
child, and the agency while the child is in an out-of-honme placenent.
Further, the statute at section 472(g) of the Act suggests that a
vol untary placenent agreenent is a tenporary status, such that the
parents or guardi an have the capacity and right to revoke such
agreenent unless a court determnes that return to the home woul d be
contrary to the best interests of the child. The regul ation at
Sec. 1356.22(c) enphasizes the rights of the parents in this regard as
it requires the State to have uniform procedures, consistent with State
law, for revocation by the parents of a voluntary placenent agreenent.
In addition, the regulation at Sec. 1356.21(g) requires that the case
pl an be devel oped jointly with the parent or guardian. Furthernore, it
i s incunmbent

[[ Page 4067]]

upon the State to work toward a tinely reunification when the case plan
goal is to return the child to his or her parents or guardi an. W,
therefore, do not believe that it is necessary to further prescribe
what the State nust present to the parents or guardi an when they
voluntarily place a child in foster care.

Comment: One commenter was opposed to the requirenent that States
establish a procedure for revocation of a voluntary placenent agreenent
by the parents. The commenter believed that this is an unnecessary
requi renent unless the Department has evi dence suggesting that parents
have difficulty revoking these agreenents and having their children
returned.

Response: The requirenent that States establish a procedure for
revocation of a voluntary placement agreenment is not new. This has been
i ncluded in the voluntary placenment agreenment requirenments since the
regul ati ons were issued in 1983. In fact, at that tine, the Departnent
determ ned that since the practice anpbng States in returning children



voluntarily placed is sufficiently responsive, we did not need to

i npose further requirenments on States to specify the tinm ng and
procedures for the return hone of a voluntarily placed child, as public
comrent had suggested at that tinme. We believe the requirenment that the
State have uniform procedures, consistent with State |aw, for
revocati on of such agreenments provides a safeguard for parents who
voluntarily place their children into foster care and, therefore, did
not revoke this requirenent.

Comment: One comment er suggested that Sec. 1356.22(a)(3) be revised
to read, " 45 CFR 1356.21 (f), (g9), (h), and (i).""

Response: W concur with these coments and have amended the
regul ati on accordingly. We agree that paragraph (f) should be included
since it sets forth the sections of the statute to which a State nust
adhere in order to neet the case review systemrequirenents. The case
review systemapplies to all children in foster care, including
children placed through a voluntary placenent agreenent. In addition
we concur with the inclusion of Sec. 1356.21(g) in this provision since
the State is required to develop a case plan for each child in foster
care, including those voluntarily placed. We also agree with the
excl usion of paragraph (j) since that sets forth the requirenents for
an infant born to, and placed with, a mnor parent who is in foster
care.

Section 1356.30 Safety Requirenents for Foster Care and Adoptive Hone
Provi ders

This section pertains to safety requirenents for foster care and
adoptive honme providers, and sets forth conditions under which States
cannot |icense or approve foster and adoptive honmes if the State finds
t hat prospective foster or adoptive parents have been convicted of
certain crinmes.

Comment: We received several comments and questions regarding the
application of the crimnal records check requirenent to the
i ndi vi dual s and groups contained within the definition of foster care
in Sec. 1355.20 of the regulation. Sonme conmenters recomended that the
crimnal records check provision not be applied to child care
facilities or to unlicensed relatives. One conmenter suggested that
child care facilities not be included in the requirenment, but that upon
di scovery of a crimnal record, the facility be required to undertake
corrective action.

Response: To address these comments, we would like to clarify the
requirenents for States that institute the crimnal records check
provi sion and the requirenments for States that do not. The crimna
records check provision does not extend to child care facilities; the
statute specifically limts this requirenment to prospective foster and
adoptive parents. However, in order to be an eligible provider for
title I'V-E funding purposes, in all cases where no crimnal records
check is conducted, the licensing file must include docunentation that
saf ety considerations with respect to the caretakers have been
addressed. This safety docunentation requirement applies to child care
institutions in every situation and to prospective foster and adoptive
parents in States that opt out of the crimnal records check provision
Since this provision is atitle I'V-E funding requirenent, it does not
extend to relative homes that are not |icensed or approved in
accordance with State |icensing standards because children placed in
such homes are not eligible for title IV-E funding.

Conment: Two conmenters asked if this section applies to currently



licensed foster parents and approved adoptive parents whose |licensure
or approval predates the passage of ASFA

Response: The provision applies to ~"“prospective'' foster and
adoptive parents. Therefore, the provision applies to foster and
adoptive parents who are |licensed or approved after the date of
enactnent of the |aw (Novenber 19, 1997), or the approved del ayed
effective date if the State required legislation to inplenent the
provi si on.

Comment: A commenter requested that we extend the requirenments for
a crimnal records check by encouraging States to conplete checks for
any nenber of the household over the age of 18.

Response: To require that a State conduct crimnal records checks
for anyone other than prospective foster and adoptive parents goes
beyond the statute.

Comment: One commenter requested clarification that this provision
not be interpreted to require prospective foster/ adoptive parents to
be U S. residents for the last five years. The comenter expressed
belief that such an interpretation would be unfair to prospective
caretakers of refugee m nors.

Response: This provision does not inpose a tinme-specified U S.
resi dency requirenent on prospective foster and adoptive parents.
However, for the State to claimtitle IV-E funds on behalf of a foster
or an adoptive child, the prospective parent and the child nust neet
the requirenents in the Personal Responsibility and Work Opportunity
Reconciliation Act (PRWORA) of 1996 related to qualified aliens. ACYF-
CB- Pl @ 99-01 provides guidance with respect to when alien foster and
adoptive parents and children can be eligible for title IV-E

Conment: Several comments were received requesting flexibility in
awar di ng adoptive/foster home |icenses to individuals who have been
convicted of certain crines within the last five years. There is a
concern regarding the requirenent to automatically deny eligibility to
prospective adoptive and foster parents who have had drug convictions
within five years. It was recomended that States be allowed to neke
i ndi vi dual assessnents of the prospective parent's ability to care for
a child. Also, it was reconmended that States have flexibility in
deci si ons concerning rehabilitated rel atives.

Response: The statute is very explicit in specifying that in such
situations "“final approval shall not be granted.'' W, therefore, did
not make the suggested changes because the statute does not support
such an interpretation.

Comment: One commenter recomended that the phrase in

Sec. 1356.30(b)(4), “~“violent crinme, including rape, sexual assault * *
*''" be revised to reflect the ASFA | anguage of "~ “crinme involving
violence.'' The commenter was concerned that certain nonviolent crines,

such as robbery, may involve violent actions that should be considered
when deternining the
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suitability of prospective foster and adoptive parents.

Response: We concur with this coment and have revised the
regul ation to reflect the statutory | anguage.

Comment: A commenter expressed concern with the inconsistency of
allowing States to reunite children with biol ogical parents who have
committed certain crimes, but denying child placenents with foster or
adoptive parents who have conmitted these same crines.

Response: We do not believe the statute is inconsistent in this



regard. Although the safety of children is the paranobunt concern in
both in-hone and out-of-hone situations, biological parents, who have
certain rights with respect to their children, cannot be conmpared to a
foster parent, who is a substitute caretaker when the child cannot be
mai nt ai ned safely in his or her own honme. It is up to a State's

di scretion to determine, in individual cases, whether a child and

bi ol ogi cal parent should be reunited in cases where the parent has been
convicted of certain crines. It also is incunbent upon the State in its
custodial role of a child to provide scrutiny of its foster parents to
assure they neet certain established safety (and other) standards
before a child is placed in the hone.

Comment: A question was raised about whether "~“a drug-related
of fense'' includes an al cohol -rel ated fel ony conviction.

Response: The crimnal records check provision at section
471(a) (20) (A) of the Act would apply in such situations. Alcohol is
considered a drug and a felony conviction for an al cohol -rel ated
offense is a serious crine. Therefore, unless the State opts out of the
provi sion, an al cohol-related felony conviction within the |ast five
years woul d prohibit the State fromplacing children with the
i ndi vidual for the purpose of foster care or adoption under title IV-E.

Comment: One comment er supported the crimnal records check
provi sion, but raised a concern that prospective foster and adoptive
parents not be subjected to duplicate or nultiple requirenments when
several jurisdictions, with differing licensing and background checks,
are involved. The comenter noted that involvenent of multiple
jurisdictions in an adoption may sonetinmes becone a stunbling block to
achi eving permanency and finalizing adoptions.

Response: This issue is a matter of State discretion. The crimna
records check provision is intended to assure the safety of children in
foster care and adoptive placements. The State agency is responsible
for determ ning the type of background checks necessary to neet the
saf ety standards established by the State.

Comment: A conmmenter requested clarification concerning which
crimnal records check provisions apply to title IV-B and which apply
totitle IV-E. The comenter believes that Sec. 1356.30(b), (c), and
(d) are requirements only for title IV-E, and that (e) should be for
children in licensed homes receiving title IV-E in States that opt out
of the crimnal records check requirenment. The commenter suggests that
an additional item (f) be added to address safety as a title IV-B
requi rement for all non-title IV-E out-of-home placenents.

Response: The crimnal records check requirenent is both atitle
IV-E State plan provision and an eligibility requirenent for title IV-E
funding. The specific statutory | anguage of the provision limts its
authority to eligibility for the title |IV-E foster care nmi ntenance
paynment and adopti on assi stance prograns under a State's title IV-E
State plan. We, therefore, do not have the statutory authority to apply
the requirenment for crimnal records checks to all non-title |IV-E out-
of - home pl acements of children and did not make this change in the
regul ation.

The regul ation at Sec. 1356.30(e), as proposed in the NPRM woul d
apply nore broadly than only to those States that opt out of the
crimnal records check requirenent. Since we may not have made this
clear, we have separated the requirenents of this paragraph into two
sections for the final rule to clarify the criteria for title IV-E
eligibility. W revised Sec. 1356.30(e) to apply only in States that
opt out of the crimnal records check. W al so added a paragraph (f) to
set forth the safety requirements that nust be addressed for child care



institutions, which are not covered under the crimnal records check
provision. This revision only clarifies the requirenents; it does not
change the substance of the requirenments in any way.

Comrent: We received several comments concerning the inability to
claimtitle IV-E until the crimnal records check is conpleted.
Commenters noted that the length of time required to conplete
background checks, particularly Federal Bureau of |nvestigations (FBI)
checks, unfairly penalizes States. Several comenters recomended that
States be allowed to claimFFP retroactively to the date of placenent
once the crimnal records check has been conpleted, while others
suggested that HHS all ow provisional |icensure for up to six nmonths as
I ong as application for the crimnal records check is made within 30
days of placenent. Another comrenter suggested that States be all owed
toclaimFFP if the safety of the placenent is docunmented, including
checki ng the names of prospective parents against the State's child
abuse registry, while awaiting conpletion of the background check

Response: Federal matching funds for paynents to foster famly
homes under title |IV-E cannot be permitted until all State requirenents
for licensure are satisfied. Further, the crimnal records check
provision restricts eligibility for title I'V-E funding until after the
home has been finally approved for the placenent of a title IV-E
eligible child. In fact, the plain | anguage of the crimnal records
check provision requires such checks on prospective foster and adoptive
parents "~ before'' the parent can be approved for "~ placenent of a
child'' for whom foster care nmi ntenance paynments or adoption
assi stance paynents ~“are to be made.'' Accordingly, to allow a State
to claimretroactively back to the date of placenent would be in
conflict with the statute which bases foster fam |y hone eligibility on
i censure or approval of the hone, including conpletion of a crimnal
records check.

However, we recognize that sonme tine nmay el apse between the date
the requirenents are satisfied and the date on which the license or
approval actually is issued to the foster home. We have concl uded that
60 days is an anple period of tine to all ow between the tinme the State
receives all the information on a hone that is required to fully
license or approve it and the date on which such license or approval is
i ssued. Therefore, we have revised the definition of ““foster famly
home'' in the regulation to allow a State to claimtitle I'V-E
rei mbursenent for a period, not to exceed 60 days, between satisfaction
of the approval or licensing requirenments and the actual issuance of a
full license or approval. This accommbdati on does not conflict with the
statutory requirenent that all |icensure requirenents nust be satisfied
before a foster hone is eligible for title IV-E funding. Rather, it is
recognition that a period of tinme my el apse between when the
eligibility criteria are met and the tinme it takes a State to issue a
license or approval.

Comment: One comment er opposed linking crimnal records checks to
title IV-E eligibility.

Response: Since the requirenment for crimnal records checks is
statutorily linked to title IV-E eligibility, we did not change the
regul ati on.
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Comment: One commenter requested that we specify that the costs of

conducting crimnal records checks are allowabl e adm nistrative costs
under title IV-E.



Response: The regul ations at Sec. 1356.60(c)(2) allow States to
claimcosts associated with the recruitnment and |licensing of foster
hones as administrative costs under title IV-E. ACYF-PA-83-01
identifies additional allowable adm nistrative costs specific to the
title I'V-E adopti on assistance program Since the crimnal records
check provision is a condition of licensure or approval in States that
do not opt out of the provision, costs associated with crimnal records
checks for prospective foster and adoptive parents are all owabl e under
title I'V-E when clai ned pursuant to an approved cost allocation plan
No revisions were made to this section of the regulation since this is
al ready covered in Sec. 1356.60 which addresses fiscal requirenents for
title I'V-E

Comrent: We received many comments concerning the | evels of
background checks required, e.g., local, State, and Federal. Comments
ranged fromthose that approve of State discretion in deciding what
| evel of checks to conduct, to those that believe HHS should require
both State and Federal background checks. One commenter suggested that
we require all States to conduct Federal crimnal records checks on
prospective parents who have been living in a State for |less than two
years, while another suggested we require States to conduct background
checks in States where the prospective parent previously resided.

Response: W have carefully considered the comments in this area.
We concur with the comenters who approved of State discretion with
respect to the | evel of background checks to conduct and, therefore,
did not nmake any changes to the regul ation. Although the conments with
respect to expanding the crimnal records check requirenent were good
suggestions, we believe that, in the absence of any statutory direction
in this area, such decisions are best left to the State. W do,
however, encourage States to be thorough in their safety assessnents of
foster homes and to utilize the information sources available to them
to the fullest extent possible to assure the safety of children in out-
of - hone pl acenents.

Comment: We received sonme comments suggesting that HHS require nore
ext ensi ve background checks, including child abuse registries, donmestic
vi ol ence registries, and adult protective services records.

Response: These are good suggesti ons and we encourage States to
routinely include checks of State registries to assist in deternining
whet her a potential foster famly honme is safe. However, we believe
that to require a State to include such checks under this provision
goes beyond the statutory authority.

Comment: One commenter expressed concern that past suspicions of
child abuse and neglect will be discarded, and suggested that a
National central registry be established for child abuse and negl ect
records.

Response: The establishnment of a National central registry, and a
requi renent that States participate in such a registry, goes beyond the
statutory authority. We did not meke any changes to the regul ations
based on this comment since it does not relate directly to crimnal
records checks.

Conment: Two conmenters expressed concern that States may opt out
of the crimnal records check requirenment.

Response: The statute specifically nmakes the crimnal records check
requi renent a State option. However, Sec. 1356.30(e) and (f) of the
regul ation require States that opt out of the requirenent to address
and docunent safety in foster and adoptive hones, as well as child care
institutions.

Conment: One conmenter requested that the regulations be revised to



specify that an Indian tribe my elect not to conduct or require
crimnal records checks on foster or adoptive parents if it obtains an
approved resolution fromthe governing body of the Indian tribe.

Response: Wil e we understand that Tribes often |icense or approve
foster hones, we are unable to nodify the regul ati on based on this
comment. Tribes may only receive title IV-E funds pursuant to a title
| V-E agreenent with a State. Atribe that enters into such an agreenent
nmust conport with section 471(a)(20) of the Act and Sec. 1356.30 in
accordance with the State plan in order to receive title IV-E funding
on behalf of children placed in the hones it licenses. The statute
expressly gives the State the authority to opt out of section
471(a)(20) of the Act through State legislation or a letter fromthe
Governor to the Secretary. Agreenents between the State child welfare
agency and other public agencies or tribes permt those entities to
have placenment and care responsibility for a particular group of the
foster care popul ation under the approved State plan. Such agreenents
do not permit other public agencies or tribes to develop a distinct
title I'V-E program separate fromthat operated under the approved State
pl an.

Conment: We received several comments asking for clarification
concerning Sec. 1356.30(e) and the procedures and docunentation
required to show that safety considerations have been nmade in States
that have elected not to conduct or require crimnal records checks.
One comenter asked for gui dance on what processes and procedures
should be in place in lieu of a crimnal records check. Another
comment er suggested that the regul ations require nmni nrum docunentation,
such as: Witten results of an on-site inspection of the honme, group
care facility, or institution; a statement that the home neets the
m ni mal standards for health and safety; and an assurance that the
caregi vers have plans or procedures for protecting the safety of
chi | dren.

Response: Although these were good suggestions, we do not believe
that we have the statutory authority to specify the nechani sm or
docunentation required to verify that safety considerations have been
made. Al though we | eave that decision to the State, we continue to
require that the licensing file for the foster famly, adoptive famly,
child care institution and relative placenent contain docunentation
that shows safety considerations have been addressed. In addition, we
made a minor revision to the regulation to clarify that the
docunent ati on nust verify that the safety considerations have been
addressed. W strongly encourage States to conduct thorough safety
checks and utilize all available information sources to the fullest to
assure the safety of children in out-of-home placenents.

Conment: One conmenter asked for clarification that for States that
have el ected not to conduct or require crinminal records checks, title
IV-E may be clainmed as long as the licensing file contains
docunent ati on that safety considerations have been addressed.

Response: W do not believe that a change is required in the
regulation to confirmthat title I'V-E can be clained in such
ci rcunst ances. However, we have separated the requirenents of this
paragraph into two sections for the final rule to clarify the criteria
for title IV-E eligibility. W revised Sec. 1356.30(e) to apply only in
States that opt out of the crimnal records check. W al so added a
paragraph (f) to set forth the safety requirenents that mnust be
addressed for child care institutions, which are not covered under the
crimnal records check provision
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Sectionl356.50 W thhol ding of Funds for Nonconpliance Wth the
Approved Title IV-E State Pl an.

Al t hough we did not propose anendnents to Sec. 1356.50 of the
regul ations in the NPRM we are anmending it in this final rule to bring
the cross-references contained therein into conformty with the new
regul ati ons.

Section 1356.60 Fiscal Requirenments (Title IV-E)

This section sets for the fiscal requirenments and avail abl e federa
financial participation for title |IV-E costs

In Sec. 1356.60(b) we have nade a technical anmendnent to the
existing regulation with regard to matching for title IV-E training, in
order to nake it consistent with the statute. The existing regulation
at Sec. 1356.60(c)(4) authorizes States to use adm nistrative funds at
a matching rate of 50% for the training of foster and adoptive parents
and staff of licensed or approved child care institutions that provide
care for children receiving assistance under title IV-E. The existing
regulation also linmts associated costs to per diemand trave
expenses. Since the promulgation of that regulation, the statute has
been amended by section 13715 of the Omi bus Budget Reconciliation Act
of 1993, to authorize State' use of training funds at a 75% match rate
for the short-termtraining of current or prospective foster or
adoptive parents as well as staff of licensed child care institutions.
Under the statute, a State's clainms may include but are not limted to
per diem and travel.

The Departnent has followed the overriding statutory | anguage since
it was enacted (see ACYF-PI-94-15 and ACYF- PA-90-01). However, we would
like to take this opportunity to make the regul atory | anguage
consistent with the statute. Because this change is technical in
nature, and does not affect policy, we have included this change in
this final rule. W are rescinding existing paragraph
Sec. 1356.60(c)(4) and anendi ng Sec. 1356.60(b)(1) to make this
techni cal change

Section 1356.71 Federal Review of the Eligibility of Children in
Foster Care and the Eligibility of Foster Care Providers in Title IV-E
Pr ogr ans

This section sets forth the requirenents governing Federal reviews
of State conpliance with the title IV-E eligibility provisions as they
apply to children and foster care providers under paragraphs (a) and
(b) of section 472 of the Act.

Section 1356.71(a) Purpose, Scope and Overview of the Process

Comment: Three commenters were of the opinion that the title IV-E
revi ew, because its mmjor focus is on docunentation, is inconsistent
with the new outconmes-based review for child and famly services. Two
commenters said that this reviewrelies solely on individual case
eligibility for payments absent any considerati on of good casework
practice and procedures.

Response: The title IV-E foster care eligibility review and the
child and famly services review are different in purpose and scope.



The purpose of the title IV-E eligibility reviewis to validate the
accuracy of a State's clains to assure that appropriate paynents are
made on behal f of eligible children, to eligible honmes and
institutions, at allowable rates. These determ nations are nmade npst
effectively by an exam nation of the case record and paynent
docunentation. The title IV-E review has been revised, within existing
statutory constraints, to strengthen the State and Federal partnership
t hrough the provision of corrective action and technical assistance.
Whil e we acknow edge the inportance of positive outcones for the
children and fanmlies the title |IV-E foster care program serves, we
al so acknow edge our attendant stewardship responsibility in the
admi ni stration of this program

Comrent: We received five comments indicating that the title IV-E
eligibility review penalizes child welfare agenci es when certain
eligibility requirements beyond the State's control, specifically those
related to the docunentation of judicial determ nations, are not net.

Response: W recognize that child welfare agencies ultimtely may
be held accountable and lose title |IV-E fundi ng when docunentati on of
the required title IV-E judicial determinations is not secured. Because
the statute specifically requires judicial determ nations regarding
contrary to the welfare and reasonable efforts, however, we have no
authority or flexibility to nodify these requirenents. Were the
statute permts, we have afforded State child wel fare agencies
additional tinme to obtain the required judicial deterninations.

Section 1356.71(b) Conposition of Review Team and Prelimnary
Activities Preceding an On-Site Review

Thi s section describes the conposition of the on-site review team
and the prelimnary activities which the State nust undertake prior to
the on-site review

Comment: We received four comments regarding the conposition of the
review team including requests for specific representatives on the
team such as State foster care review board nenbers, child advocates,
and individuals with expertise on unacconpani ed refugee mnors. One
commenter requested that we require States to include |ocal agency
staff on the review team

Response: The purpose of the title IV-E financial reviewis to
assess paynment accuracy through an exam nati on of case record
docunent ati on. Those individuals recommended above to participate on
the title I'V-E review t eam possess expertise that would be utilized
nore effectively on a review of service delivery issues, such as the
child and famly services review. During the title IV-E pilot reviews,
we | earned that the Federal/State team conbi nation assisted States in
identifying strategies for training, technical assistance and
corrective action, and augnented the know edge of State staff about
title IV-E eligibility requirenents. For these reasons, we see no
benefit in expanding the review team conposition to include externa
representatives. The State may, however, exercise its discretion in
deciding the range of State and/or local staff to include on the team

Comment: One commenter noted that the requirenent that the State
submt the conplete paynment history records for each sanple case does
not conport with the regul ati on governing records retention at 45 CFR
part 74. The conmenter inquired if ACF could require States to retain
t he payment history for a child in out-of-home care for nore than three
years. We received an additional comrent about the difficulty of
obt ai ni ng the paynent history for a child in care for 10 years. A third



conmenter requested clarification regardi ng whether conpl ete paynent

hi story enconpassed only the six-nonth period under review or the
conplete life of the case. Another commenter said that conpl ete paynent
hi story should be required only when the case is determ ned to be

i neligible.

Response: There is no inconsistency between the requirenent that a
State provide the conplete paynent history and the regulation at 45 CFR
74.53(b) which, in pertinent part, states that "~ Financial records * *
* shall be retained for a period of three years fromthe date of
subm ssion of the final expenditure report * * .*'' (enphasis added).
For a child in out-of-home care, the final expenditure report would not
be submitted to ACF until such child is discharged fromfoster care.
Since the title IV-E review is designed to | ook at a sanple of nore
recent cases and because ASFA reinforces noving
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children to permanency nore expediently, we hope not to encounter any
case where a child has been in foster care for 10 years. In those rare
i nstances where we do review such a case, however, the paynent history
must reflect the title IV-E foster care paynents for the duration of
that child' s placenent, irrespective of the initial date of placenent,
if the case is still open and title IV-E paynents conti nue to be nade
on that child' s behalf. For these reasons, we do not agree that this
requi renent conflicts with 45 CFR part 74 and have nmade no

nodi fications to this section.

We have concerns with the recomendati on that the conpl ete paynent
history be required only after a case is determined to be ineligible.
The purpose of the title IV-E foster care eligibility reviewis to
assure that appropriate paynents are made on behalf of eligible
children at allowable rates to eligible homes and institutions. Qur
experience has denonstrated that assuring that "~ “appropriate paynents
are made * * * at allowable rates'' is determ ned as the result of
i dentifying duplicate paynents, overpaynents, underpaynents, erroneous
payments and related fiscal issues for each case under review at the
time the case is being reviewed. Therefore, we have nade no
nodi fication to this section.

Conment: We received one coment that ACF should allow sufficient
time for States to prepare for the review

Response: We acknow edge our responsibility to assure that States
receive anple notice in order to prepare for a title IV-E review W
recogni ze that the specific preparation tinme may vary by State and may
change as States become nore familiar with the process. Taking into
consideration the fact that Federal staff also will require tinme to
prepare adequately for each review, we do not anticipate the |ack of
advance notice becoming an issue and, therefore, prefer not to regulate
the notification period. W fully expect that States and Regi ona
Ofices will negotiate this aspect of the reviewin a nutually
agreeabl e manner.

Section 1356.71(c) Sanpling CGuidance and Conduct of Revi ew

This section describes the process to be used to select the title
I V-E foster care sanple of children to be revi ewed

Conment: Two conmenters reconmended that the description of the
alternative sanpling frame to be utilized when AFCARS data are
unavail abl e or deficient should specify that the period under reviewis



si x nmont hs.

Response: W concur and have revised paragraph (c)(1) to clarify
that the period under reviewis to be consistent with one AFCARS si x-
mont h reporting period when an alternative sanpling nethodol ogy is
utilized.

Comment: We received nunerous conments about the sanple that
i ncluded a range of concerns regarding its statistical validity, its
applicability to States of differing sizes with varying popul ati ons of
children in foster care, its accuracy and its reliability. Three
conmenters questioned the rationale for random sanpling as the
preferred methodol ogy. Several commenters objected to the error rate
t hreshol ds as abstract and unreasonably high. One commenter supported
the thresholds as fair and reasonabl e. Several comenters urged us not
to regul ate the sanpling nethodol ogy at all

Response: The proposed sanpling nethodol ogy is designed to provide
nati onal consistency in sanple selection, reduce the burden on States
associated with drawing their own sanples, utilize the AFCARS dat abase
and assure statistical validity. In our attenpt to achieve a bal ance
bet ween partnership and stewardshi p, we considered and eval uat ed
several sanpling methodol ogi es. The met hodol ogy chosen was the result
of internal deliberations with ACF statisticians and is simlar to the
sanpl i ng net hodol ogy depl oyed t hroughout the history of the title IV-E
reviews, with a significant nodification that affords States an
opportunity for programinprovenent prior to an extrapol ated
di sal | owance. We chose sinple random sanpling as the preferred
nmet hodol ogy as we believe it will result in the nost representative
sanmpl e. However, we expect that States will work closely with ACF
statisticians in pulling a sanple that is representative and fair. W
further expect that regulating the sanple will afford States and ACF
maxi mum accuracy, uniformty, consistency, and reliability.

Conment: One conmenter found the terns "~ “first'' and "~ second'
confusing, particularly when applied to the subsequent three-year
revi ews.

Response: We concur and have nodified this and related sections to
use the terns "~ “primary'' and "~ secondary,'' respectively, to describe
the reviews. The review of 80 cases is the primary review. |In those
i nstances where the 15 percent threshold is exceeded and the State
enters into a PIP, followed by a review of 150 additional cases, this
subsequent review will be referred to as the secondary review.

Comment: One commenter recomended that all States have an
opportunity to have their primary review at the 15 percent threshold,
since all primary reviews may not be conpleted within three years of
the final rule. Another commenter noted that the title |IV-E nonitoring
regul ati ons do not indicate when ACF will begin conducting these
reviews. A third commenter indicated that States should be afforded
anple time to inplement the various requirenents.

Response: W agree in principle and have nodified this section
accordingly to reflect that each State's primary review will be subject
to the 15 percent threshold. W fully anticipate that ACF and States
will work together to assure that the primary reviews are held within a
reasonabl e period of tinme after publication of the final rule. In any
event, we do not expect that States will procrastinate in scheduling
their primary reviews once they have been approached by ACF.

Conment: One conmenter recomended that we delete the words
““determined to be'' fromthe discussion of disallowances in this
section, noting that the disallowance will be applicable for the period
of time that the case was ineligible and not fromthe date the reviewer



di scovered the ineligibility.

Response: W concur and have nodified this section accordingly. Any
di sal | owance will be applicable to the period of tine during which the
case is ineligible and not fromthe date the revi ewer makes the
determ nation of ineligibility.

Comment: Several commenters reconmended that the secondary review
should be linmted to cases where children entered foster care after the
PI P was inpl enented. Four comrenters said that the final rules should
not apply to children who entered foster care before the rule was
finalized.

Response: W do not concur that the secondary review should include
only cases of children who entered foster care after the program
i nprovenent plan was inplenmented or that the final rule apply only to
children who entered foster care after its promulgation. We will apply
the final rule prospectively so that States are only responsible for
nmeeting the new requirenents following the effective date of the fina

rule. Conmpliance with the requirements will be eval uated agai nst the
standards in effect at the tine the action was taken. Therefore, the
checklist will be nodified so that we review for the ACF policy in

effect at the tinme of the action and it reflects the transition tine
indicated in the pertinent sections of Secs. 1355.20 and 1356.21(b)(2)
related to
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licensing of foster famly honmes and the reasonable efforts
deternination regarding finalizing permanency pl ans.

Comment: One commenter requested the discussion of the 10 percent
and 15 percent error thresholds be clarified to make it apparent that
the error threshold for the primary review is eight cases or fewer and
four cases or fewer--not sinply "°8"' and " 4.'

Response: We agree and have nodified the regulations such that they
consistently express that the error threshold for the primary reviewis
eight or fewer and four or fewer cases--not sinply eight or four. W
further have revised this section to clarify that the error rate
applicable to the secondary review of 150 cases is 10%

Comment: One commenter requested that unacconpani ed refugee mnors
be excluded fromthe sanple of title |IV-E cases revi ewed.

Response: Any child on whose behalf title |IV-E paynents were made
is subject to review. No statutory basis exists to exclude any specific
popul ation fromrevi ew and, consequently, no nodifications were nmade to
this section.

Section 1356.71(d) Requirenents Subject to Review

This section describes the requirements subject to the title IV-E
eligibility reviews.

Conment: One conmenter noted that section 475(1) of the Act was
i nappropriately cross-referenced in paragraph (2).

Response: We concur and have changed this cross-reference to
Sec. 1356. 30 which addresses the safety requirenents for foster care
and adoptive home providers.

Comment: One commenter suggested that all title |IV-E requirenents
be revi ewed, including sections 471(a)(16), 475(1) and 475(5)(B) of the
Act which are the requirenents for case plans and six-nonth periodic
revi ews.

Response: The focus of the title IV-E foster care eligibility



reviewis those child eligibility criteria set forth at section
472(a)(1)-(4) of the Act and the crim nal records checks required at
section 471(a)(20) of the Act. The sections noted by the commenter are
addressed in the child and fam |y services review of State plan

requi renments, and we nmade no changes to this section

Section 1356.71(e) Review |Instrunent

This section infornms States that a checklist will be used to
substantiate child and provider eligibility during the on-site title
I V-E foster care eligibility review

Conment: Three comenters requested that the review instrunment be
made avail able i medi ately rather than upon publication of the fina
rule.

Response: It would be premature for us to publish the review
instrument until the rule becones final. Once that occurs, we will
nodi fy the instrunent to reflect the final rule and make it publicly
avail abl e.

Section 1356.71(f) Eligibility Determnation--Child

This section sets forth the case record requirenent of
docunentation to verify a child's eligibility.

Comment: Two commenters requested that the specific child
eligibility requirements be included in this section

Response: We concur that this would be helpful to States and have
nodi fied this section accordingly.

Section 1356.71(g) Eligibility Determ nation--Provider

This section sets forth the requirenent for the licensing file for
each case under review.

Comment: One commenter supports obtaining the licensing file and
i ndicates that we should | ook "~ beyond'' the actual |icense. Another
commenter requested that the specific provider eligibility requirenents
be included in this section. Athird comenter wanted to know t he
specific licensing standards to which States will be held accountable
for the title IV-E foster care eligibility reviews. A fourth comenter
requested clarification regarding the scope and extent of the provider
revi ew.

Response: The State plan requirenent at section 471(a)(10) of the
Act vests the State with the responsibility for establishing mnimm
i censing standards regardi ng safety, adni ssions policies, sanitation
and civil rights for foster fanmily homes and child care institutions.
The State is required to apply its licensing standards to any foster
fam |y hone or child care institution receiving funds under titles IV-B
and IV-E, and for the purposes of title IV-E, only place children in
facilities that neet the Federal definition of a foster fanm |y honme or
child care institution. However, it is not within the scope of the
title I'V-E foster care eligibility review to exam ne the State
licensing standards. For the title IV-E eligibility review, we wll
deternmine that the foster fanmily honme or facility has a valid |icense
t hat enconpasses the period of the child' s stay under review and that
the safety requirenents at Sec. 1356. 30 have been addressed. We nade no
changes to the regulation as a result of this coment.

During a title IV-E eligibility review, we will examne a
provider's license to determne that; it is an appropriate type of



facility (i.e., nmeets the definition of a foster fanmly hone or child
care institution), the license is valid for the duration of the child's
pl acenent, and the safety requirements at Sec. 1356.30 have been
addressed. W made no changes to the regulation as a result of this
conment .

Section 1356.71(h) Standards of Conpliance

This section defines the terms " substantial conpliance'' and
““nonconpliance,'' and describes the disallowances and program
i mprovenent plan process.

Conment: One conmenter indicated that reviews should be conducted
annual Iy, as opposed to at three-year intervals. Another comenter
recommended that we conduct nonthly audits. A third commenter suggested
reviews at five-year instead of three-year intervals after a State
conpletes its primary review.

Response: The frequency of the title |IV-E reviews i s not
statutorily mandated. We deci ded that three years was a reasonable tine
frame, considering that some States may be required to develop a PIP
after their primary review For some States, the PIP will be effective
for as long as one year. Furthermore, the title IV-E review is not the
sol e nmechanismin place to assure the propriety and accuracy of State'
cl ai mi ng procedures, since the ACF Regional Ofices reviewthe
quarterly clainms submtted by the States. For these reasons, and
because States will be undergoing an intensive child and fanily
services review following the publication of the final rule, we have
made no nodification to this section.

Conment: One conmenter was of the opinion that nore meaningfu
sanctions should be inposed. Another commenter supported ACF s proposa
for the disallowance of funds, indicating that it provides an incentive
for States to come into conpliance.

Response: We carefully considered various options in devel oping the
penalty structure for ineligible cases and believe that our proposa
achi eves the appropriate bal ance between partnership and stewardship
We have devel oped a nore col |l aborative approach with the goal of
bri ngi ng about the desired results utilizing a process that includes
techni cal assistance and corrective action
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Section 1356.71(i) Program I nprovenent Pl ans

This section sets forth the requirenent for States, determ ned not
to be in substantial conpliance, to devel op a program i nprovenent plan.

Comment: One commenter requested that we consider a provision for a
State to negotiate the extension of a PIP in those instances when a
| egi sl ati ve anendnent is necessary for the State to achieve substantia
conpl i ance.

Response: We concur and have nodified paragraph (i)(1)(i) to
reflect that the duration of the programinprovenment plan will be
determined jointly by the State and the ACF Regional Ofice, but shal
not exceed one year, unless legislative action is required. In such
cases, the State and ACF will negotiate the terns and |l ength of the
extension not to exceed the last day of the first legislative session
after the date of the programinprovenent plan. We believe that this
time frame is sufficient for a State to make necessary statutory
changes to achi eve substantial conpliance.



Comment: Several commenters said that 60 days is insufficient tine
for a State to produce a conprehensive program i nprovenent plan, since
such a plan will require collaboration with nmultiple external entities.
Proposed tinme franmes ranged from 120 days to two years. Sone commenters
i ndi cated that, under exceptional circunstances, a 30-day extension
shoul d be an option.

Response: An extensive period of tinme should not el apse fromthe
conpletion of the on-site review to the devel opnent of the PIP. W do
recogni ze, however, that occasionally circunmstances nmay warrant the
need for additional time for the State to collaborate with entities
outside the child welfare agency, e.g., the court system W have,

t herefore, amended paragraph (i)(2) to reflect a nodification from 60
days to 90 days for the devel opnent of the PIP.

Section 1356.71(j) Disallowance of Funds

This section sets describes how funds to be disallowed will be
det er m ned.

Conment: Two conmenters noted that we reference a nonexi stent
paragraph " (k)'' in the NPRM

Response: We recogni ze this oversight and have renoved the
reference to paragraph (k) and clarified that, in the event that a
State fails to submt a PIP, we will inmmediately proceed to the
secondary revi ew process.

Comment: One commenter noted that the sanple period for a review
after the conpletion of a PIP should be the first full AFCARS period
subsequent to conpletion of the PIP.

Response: It is our intent to select a sanple of cases from AFCARS
for the secondary review after the PIP has been conpleted. In nost
i nstances, the nobst recent State AFCARS subm ssion subsequent to the
conpletion of the PIP will constitute the period under review.

Conment: One conmenter recomends that the first review under the
new protocol should be a joint pilot review with no disall owances taken
in order to denonstrate ACF's assertion that the prinmary objectives of
the reviews include promoting federal/state partnerships, focusing on
program i nprovenents and generating useful information

Response: W conducted 12 title IV-E foster care eligibility pilot
reviews over the past three years to informthe devel opnent of the new
protocol. States were afforded nany opportunities to volunteer for
these pilots. W do not concur with the recommendati on that we defer
sanctions until after the primary review, since in the devel opnent of
the process we al ready have suspended di sal |l owances for nore than three
years.

Comment: One commenter requested clarification regarding the term
““universe of clains paid.'' Another comrenter requested clarification
regardi ng the scope of the title IV-E foster care di sall owance and what
was included in it.

Response: The term "~ “universe of clainms paid ' neans the Federa
share of allowable title |IV-E foster care maintenance paynents and
adm nistrative costs for the period of time the case is ineligible. A
title I'V-E funds expended during the quarter(s) the case is ineligible
wi |l be subject to disallowance, including funds for admnistrative
costs. We have revised this paragraph in the final rule to specify
whi ch funds will be reduced.

Part 1357--Requirenments Applicable to Title I1V-B



Section 1357.40 Direct Paynents to Indian Tribal Organizations (Title
I V-B, Subpart 1, Child Welfare Services)

This section provides the requirenents for Indian Triba
Organi zations to apply for and receive direct funds under title IV-B,
subpart 1.

W nmade a technical change to Sec. 1357.40 in the final rule to
i ncorporate a 1995 change to the regulation that was m stakenly
elimnated by a subsequent final rule. On June 2, 1995, we published a
final rule (60 FR 28735-28737) amendi ng the regul ati ons governing
di rect paynents to Indian Tribal Organizations (1TGs) for child welfare
services. The revised regul ations added a description of the fornula
used to cal cul ate the anmount of Federal funds available to eligible
| TOs under title I'V-B. A new paragraph, Sec. 1357.40(g)(6), was added
to inplenent the new fornula. On Novenber 18, 1996, we published a
conprehensive final rule for title IV-B, Child and Fanmi |y Services (61
FR 58632-58663), which amended Sec. 1357.40 and inadvertently onitted
t he paragraph including the grant fornula for |TOs.

We are taking this opportunity to restore the grant formula for
ITGs to the regulation as we have been using this fornula since it was
effective in FFY 1996 (see ACYF-1M CB-95-28). W have, therefore, nade
a technical anmendnent to add the grant forrmula in a new paragraph
Sec. 1357.40(d)(6).

| npact Anal ysis
Executive Order 12866

Executive Order 12866 requires that regul ations be drafted to
ensure that they are consistent with the priorities and principles set
forth in the Executive Order. The Departnment has determ ned that this
rule is consistent with these priorities and principles. This fina
rul e amends existing regul ations concerning Child and Fam |y Services
by addi ng new requirenents governing the review of a State's confornity
with its State plan under titles IV-B and | V-E of the Social Security
Act (the Act), and inplenments the provisions of the Social Security Act
Amendrment s of 1994 (Pub. L. 103-432), the Miultiethnic Placement Act
(MEPA) as anended by Public Law 104-188, and certain provisions of the
Adoption and Safe Families Act (ASFA) of 1997 (Pub. L. 105-89).

In addition, this final rule sets forth regulations that clarify
certain eligibility criteria that govern the title IV-E foster care
eligibility reviews that the Adm nistration on Children, Youth and
Fam | ies (ACYF) conducts to ensure a State agency's conpliance with
statutory requirenents under the Act.

We received no comments on this section.

Executive Order 13132

Executive Order 13132 on Federalismapplies to policies that have
federalisminplications, defined as "~ “regulations, |egislative comments
or proposed | egislation, and other policy statenents or actions that
have substantial direct effects on the States, on the relationship
bet ween the national government and the States, or on the distribution
of power and responsibilities anong the various |evels of government.'
This rul e does not have federalisminplications as defined in the
Executive Order.
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Fam |y Well-Being | npact

As required by Section 654 of the Treasury and General Governnment
Appropriations Act of 1999, we have assessed the inpact of this fina
rule on famly well-being. The final rule inplenments requirenments of
titles 1'V-B and I V-E of the Social Security Act relating to Federa
nmonitoring and oversight of State child welfare prograns. The rule will
promote child safety, child and fami|ly well-being and pernmanence for
those children who nust be renoved fromtheir famlies tenmporarily to
assure their safety. The final rule will help to ensure that States are
taki ng appropriate steps to protect children and to strengthen, support
and stabilize both biological and adoptive fam|lies.

Regul atory Flexibility Act of 1980

The Regul atory Flexibility Act (5 U S.C. Ch. 6) requires the
Federal government to anticipate and reduce the inpact of rules and
paperwork requirenents on small businesses. For each rule with a
““significant nunmber of small entities'' an analysis nust be prepared
describing the rule's inpact on small entities. ~“Small entities'' are
defined by the Act to include snmall businesses, small nonprofit
organi zati ons and small governnental entities. These regul ati ons do not
affect small entities because they are applicable to State agencies
that administer the child and family services prograns and the foster
care mmi ntenance paynents program

We received no comments on this section

Unfunded Mandat es Ref orm Act

The Unfunded Mandates Reform Act (Pub. L. 104-4) requires agencies
to prepare an assessnent of anticipated costs and benefits before
proposing any rule that may result in an annual expenditure by State,
| ocal, and tribal governments, in the aggregate, or by the private
sector, of $100, 000,000 or nore (adjusted annually for inflation).

Comment: One commenter argued that the regulation was not in
conpliance with the Unfunded Mandates Reform Act (UMRA) because the
ASFA requirenments significantly increase the adm nistrative burden and
cost for State courts and agencies, which are not offset by an increase
i n Federal funding.

Response: Section 201 of the UMRA states that, "~ “[e]ach agency
shall, unl ess otherw se prohibited by |aw, assess the effects of
Federal regulatory actions on State, local, and tribal governnents, and
the private sector (other than to the extent that such regul ations
i ncorporate requirenents specifically set forth in law).'' The UWRA is
not applicable to the codification of the ASFA requirenents because
they are specifically set forth in law. Rather, it is the requirenments
and procedures of the child and famly services review and the title
IV-E eligibility review processes which cone under the auspices of the
UMRA.

This final rule does not inpose any nandates on State, |ocal, or
tribal governnments, or the private sector that will result in an annua
expendi ture of $100, 000,000 or nore. We anticipate that one-third (17)
of the States will be reviewed under both review procedures each year
and that, each year, approximately five States will be required to
conplete a corrective action plan in response to section 471(a)(18)



conpli ance issues, for an annual cost of $352,420. This estimate is
based on the burden hours associated with each information collection
identified in the ~ Paperwork Reduction Act'' section

Congr essi onal Revi ew
This rule is not a major rule as defined in 5 U S.C., Chapter 8.
Paperwor k Reduction Act

Under the Paperwork Reduction Act of 1995, Public Law 104-13, al
Departments are required to submt to the Ofice of Management and
Budget (OMB) for review and approval any reporting or record-keeping
requi renents inherent in a proposed or final rule. This final rule
contains information collection requirenents in certain sections that
the Departnent has subnmitted to OMB for its review

The sections that contain information collection requirenents are:
1355. 33(b) on statew de assessnents, and (c) on-site review, 1355.35(a)
on program i nprovenent plan; 1355.38(b) and (c) on corrective action
pl ans; and 1356. 71(i) on program i nprovenment plan. Section 1356 on
State plan docunment and subm ssion requirements (OVB Nunber 0980-0141)
and case plan requirenments (OVB Nunber 0980-0140) contains information
col |l ections. However, these are approved collections and no changes are
being made at this tine.

The respondents to the information collection requirements in this
rule are State agencies. The Departnment requires this collection of
information: (1) In order to review State' conpliance with the
provi sions of the statute and inplenmenting regulations of titles IV-B
and | V-E of the Act; and (2) effectively inmplenment the statutory
requi rement at section 1123A of the Act which requires that regul ations
be promul gated for the review of child and fam |y services prograns,
and foster care and adopti on assistance prograns for conformty with
State plan requirenents.

Conment: A few comenters noted that the estimate for the burden
hours associated with Sec. 1355.33(c), the on-site portion of the child
and famly services review, was too | ow. The conmenters observed that
extensive training is required to prepare reviewers.

Response: W agree and have amended the estimate accordingly. In
addition, we have significantly increased the estimated burden for the
on-site portion of the child and fam |y services review to account for
the logistics associated with scheduling interviews.

Aver age
Nunmber of bur den Tot al

Col | ecti on Nurmber of respondents
responses hours per bur den
response hour s
1355. 33(b)--Stat ewi de assessnment.... 17--State agencies admi ni stering
17 240 4,080

the title IV-B & E Prograns.



1355.33(c)--On-site review.......... 17--State agenci es adninistering
595 18 10, 710

the title IV-B & E prograns.
1355. 35(a)--Program i nprovenent plan 17--State agencies adm nistering
17 80 1, 360

the titles IV-B & | V-E prograns.
1355.38(b) and (c)--Corrective 5--State agenci es adm nistering
5 80 400
action plan. titles 1V-B and I V-E
1356. 71(i)--Programinprovenment plan 17--State agencies adninistering
17 63 1,071

the title I'V-E program
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We received and considered 38 letters in response to the
precl earance Notice (63 FR 52703 (Cctober 1, 1998)) published in order
to obtain approval of this information collection under the Paperwork
Reducti on Act. Several commenters submitted comments on the Cctober 1
1998 Notice in conjunction with their conments on the NPRM The comment
period for the Cctober 1, 1998 Notice closed on Decenber 1, 1998 while
the comment period for the NPRM cl osed on Decenber 17, 1998. |n our
opi nion, to consider |late conments constitutes an arbitrary extension
of the conment period for certain groups or individuals. Those comments
pertaining to the Cctober 1, 1998 Notice that were submitted in
conjunction with the conments on the NPRM were | ate and were not
consi der ed.

In the Cctober 1, 1998 Notice, we published, in their entirety, the
st atewi de assessnment, on-site review instrunent, and stakehol der
i nterview gui de used in conducting the child and fam |y service review
Overwhel mi ngly, the comments we received were very technical in nature.
Commenters offered specific suggestions for rephrasing or adding
questions, for quantifying responses, for changes in term nol ogy, and
for increasing the objectivity of the instrunments. In response to the
conments received, each instrunent has undergone significant revision
We streanlined the statew de assessnent so that it targets State
performance in satisfying the relevant State plan requirenments and
reports on the statewi de data indicators used for determning
substantial conformity. The on-site review instrument and stakehol der
i ntervi ew gui de have been revised to i ncrease objectivity in draw ng
concl usions regarding the State's performance in achieving the outcones
and in inplementing the systemc factors. Copies of the instrunents
will be distributed to all State agencies and posted on the ACF web
site imrediately following the effective date of this regulation

Li st of Subjects
45 CFR Part 1355

Adoption and foster care, Child welfare, Grant prograns-Socia
pr ogr ans.

45 CFR Part 1356



Adoption and foster care, Grant progranms-social prograns
45 CFR Part 1357

Child and famly services, Child welfare, Grant progranms-Socia
progr ans
(Cat al og of Federal Donestic Assistance Program Nunbers 93. 658, Foster
Care Maintenance; 93.659, Adoption Assistance; and 93.645, Child
Wel fare Services--State Grants)

Approved: Septenmber 23, 1999.
Donna E. Shal al a,
Secretary.
Dat ed: August 25, 1999.
Aivia A Golden
Assi stant Secretary for Children and Famli es.

For the reasons set forth in the preanble we are amendi ng 45 CFR
parts 1355, 1356, and 1357 to read as foll ows:

PART 1355- - GENERAL

1. The authority citation for part 1355 continues to read as
fol |l ows:

Aut hority: 42 U S.C. 620 et seq., 42 U S.C. 670 et seq., 42
U S.C. 1302.

2. Section 1355.20 is anended by revising the definition of Foster
care and by adding the followi ng definitions in al phabetical order to
read as foll ows:

Sec. 1355.20 Definitions.

(a)***

Child care institution nmeans a private child care institution, or a
public child care institution which acconmodates no nmore than twenty-
five children, and is licensed by the State in which it is situated or
has been approved by the agency of such State or tribal licensing
authority (with respect to child care institutions on or near I|ndian
Reservations) responsible for |icensing or approval of institutions of
this type as neeting the standards established for such |icensing. This
definition nust not include detention facilities, forestry canps,
trai ning schools, or any other facility operated primarily for the
detention of children who are determ ned to be delinquent.

* * * * %

Date a child is considered to have entered foster care neans the
earlier of: The date of the first judicial finding that the child has
been subjected to child abuse or neglect; or, the date that is 60
cal endar days after the date on which the child is renoved fromthe
home pursuant to Sec. 1356.21(k). A State nay use a date earlier than
that required in this paragraph, such as the date the child is
physically renoved fromthe hone. This definition determ nes the date
used in calculating all tinme period requirenents for the periodic
revi ews, permanency hearings, and term nation of parental rights
provision in section 475(5) of the Act and for providing tine-limted



reuni fication services described at section 431(a)(7) of the Act. The
definition has no relationship to establishing initial title IV-E
eligibility.

* * * * *

Entity, as used in Sec. 1355.38, nmeans any organi zation or agency
(e.g., a private child placing agency) that is separate and i ndependent
of the State agency; perforns title IV-E functions pursuant to a
contract or subcontract with the State agency; and, receives title |IV-E
funds. A State court is not an " “entity'' for the purposes of
Sec. 1355.38 except if an adnministrative armof the State court carries
out title I'V-E administrative functions pursuant to a contract with the
St at e agency.

Foster care nmeans 24-hour substitute care for children placed away
fromtheir parents or guardi ans and for whomthe State agency has
pl acenent and care responsibility. This includes, but is not limted
to, placenments in foster famly homes, foster honmes of relatives, group
honmes, emergency shelters, residential facilities, child care
institutions, and preadoptive hones. A child is in foster care in
accordance with this definition regardl ess of whether the foster care
facility is licensed and payments are made by the State or |ocal agency
for the care of the child, whether adoption subsidy paynments are being
made prior to the finalization of an adoption, or whether there is
Federal matching of any paynents that are nade.

Foster care nmi ntenance paynents are paynents nade on behal f of a
child eligible for title |IV-E foster care to cover the cost of (and the
cost of providing) food, clothing, shelter, daily supervision, schoo
supplies, a child' s personal incidentals, liability insurance with
respect to a child, and reasonable travel for a child' s visitation with
famly, or other caretakers. Local travel associated with providing the
items |isted above is also an all owabl e expense. In the case of child
care institutions, such termnust include the reasonable costs of
adm ni stration and operation of such institutions as are necessarily
required to provide the itens described in the precedi ng sentences.
““Daily supervision'' for which foster care nmi ntenance paynents nmy be
made i ncl udes:

(1) Foster family care--licensed child care, when work
responsibilities preclude foster parents from being at hone when the
child for whomthey have care and responsibility in foster care is not
in school, licensed child care when the foster parent is required to
participate, without the child, in activities associated with parenting
a child in foster care that are beyond the scope of ordinary parenta
duties, such as attendance at administrative or
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judicial reviews, case conferences, or foster parent training. Payments
to cover these costs may be: included in the basic foster care

mai nt enance paynent; a separate paynent to the foster parent, or a
separate paynent to the child care provider; and

(2) Child care institutions--routine day-to-day direction and
arrangenents to ensure the well-being and safety of the child.

Foster fam |y honme neans, for the purpose of title IV-E
eligibility, the home of an individual or famly |icensed or approved
as neeting the standards established by the State |icensing or approva
authority(ies) (or with respect to foster famly hones on or near
I ndi an reservations, by the tribal |icensing or approva
authority(ies)), that provides 24-hour out-of-home care for children.



The term may include group hones, agency-operated boardi ng honmes or
other facilities |licensed or approved for the purpose of providing
foster care by the State agency responsible for approval or |icensing
of such facilities. Foster fam |y honmes that are approved nmust be held
to the sane standards as foster famly hones that are |icensed.
Anything less than full licensure or approval is insufficient for
meeting title IV-E eligibility requirenents. States may, however, claim
title I'V-E rei nbursenent during the period of tinme between the date a
prospective foster fanmly hone satisfies all requirements for licensure
or approval and the date the actual license is issued, not to exceed 60
days.

Full review means the joint Federal and State review of al
federal |l y-assisted child and fam |y services prograns in the States,
including famly preservation and support services, child protective
services, foster care, adoption, and independent |iving services, for
the purpose of deternmning the State's substantial conformity with the
State plan requirenents of titles IV-B and IV-E as listed in
Sec. 1355.34 of this part. A full review consists of two phases, the
st at ewi de assessnent and a subsequent on-site review, as described in
Sec. 1355.33 of this part.

* * * * *

Legal guardi anship neans a judicially-created relationship between
child and caretaker which is intended to be permanent and sel f-
sustai ning as evidenced by the transfer to the caretaker of the
following parental rights with respect to the child: protection,
education, care and control of the person, custody of the person, and
deci si on-nmaki ng. The term | egal guardi an neans the caretaker in such a
rel ati onshi p.

Nati onal Child Abuse and Negl ect Data System (NCANDS) neans the
voluntary national data collection and anal ysis system established by
the Adm nistration for Children and Fanmilies in response to a
requirenent in the Child Abuse Prevention and Treatnent Act (Pub. L
93-247), as anended.

Partial revi ew neans:

(1) For the purpose of the child and fam |y services review, the
joint Federal and State review of one or nore federally-assisted child
and famly services progran(s) in the States, including famly
preservation and support services, child protective services, foster
care, adoption, and independent |iving services. A partial review may
consi st of any of the conponents of the full review, as nutually agreed
upon by the State and the Admi nistration for Children and Fanmilies as
bei ng sufficient to determ ne substantial confornmty of the reviewed
conponents with the State plan requirenments of titles IV-B and | V-E as
listed in Sec. 1355.34 of this part; and

(2) For the purpose of title IV-B and title IV-E State plan
conpliance issues that are outside the prescribed child and famly
services review format, e.g., compliance with AFCARS requirenents, a
review of State |aws, policies, regulations, or other information
appropriate to the nature of the concern, to determ ne State pl an
conpl i ance.

Per manency hearing neans:

(1) The hearing required by section 475(5)(C) of the Act to
deternmi ne the permanency plan for a child in foster care. Wthin this
context, the court (including a Tribal court) or adm nistrative body
deternmi nes whether and, if applicable, when the child will be:

(i) Returned to the parent;

(ii) Placed for adoption, with the State filing a petition for



term nation of parental rights;

(iii) Referred for |egal guardianship

(iv) Placed permanently with a fit and willing relative; or

(v) Placed in another planned permanent |iving arrangenent, but
only in cases where the State agency has docunented to the State court
a conpelling reason for determning that it would not be in the best
interests of the child to foll ow one of the four specified options
above.

(2) The permanency hearing nust be held no |ater than 12 nonths
after the date the child is considered to have entered foster care in
accordance with the definition at Sec. 1355.20 of this part or within
30 days of a judicial determ nation that reasonable efforts to reunify
the child and famly are not required. After the initial permnency
heari ng, subsequent permanency hearings nust be held not |ess
frequently than every 12 nonths during the continuation of foster care.
The permanency hearing nust be conducted by a famly or juvenile court
or another court of conpetent jurisdiction or by an adm nistrative body
appoi nted or approved by the court which is not a part of or under the
supervision or direction of the State agency. Paper reviews, ex parte
heari ngs, agreed orders, or other actions or hearings which are not
open to the participation of the parents of the child, the child (if of
appropriate age), and foster parents or preadoptive parents (if any)
are not pernmanency heari ngs.

* * * * *

St at ewi de assessnent neans the initial phase of a full review of
all federally-assisted child and fam |y services prograns in the
States, including fam |y preservati on and support services, child
protective services, foster care, adoption, and independent |iving
services, for the purpose of determining, in part, the State's
substantial conformty with the State plan requirenents of titles IV-B
and IV-E as listed in Sec. 1355.34 of this part. The statew de
assessnent refers to the conpletion of the federally-prescribed
assessnent instrument by nenbers of a review teamthat neet the
requi renents of Sec. 1355.33(a)(2) of this part.

3. New Secs. 1355.31 through 1355.39 are added to read as foll ows:

Sec. 1355.31 Elenents of the child and fanmily services review system

Scope. Sections 1355.32 through 1355.37 of this part apply to
reviews of child and fam |y services progranms admnini stered by States
under subparts 1 and 2 of title IV-B of the Act, and revi ews of foster
care and adopti on assi stance prograns adni nistered by States under
title I'V-E of the Act.

Sec. 1355.32 Tinetable for the revi ews.

(a) Initial reviews. Each State nust conplete an initial ful
review as described in Sec. 1355.33 of this part during the four-year
period after the final rule becones effective.

(b) Reviews following the initial review

(1) A State found to be operating in substantial conformity during
an initial or subsequent review, as defined in Sec. 1355.34 of this
part, nust:

(i) Conplete a full review every five years; and



(ii) Submit a conpleted statew de assessnent to ACF three years
after the
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on-site review. The statew de assessnent will be reviewed jointly by
the State and the Administration for Children and Fanilies to determ ne
the State's continuing substantial confornmity with the State plan

requi renents subject to review. No formal approval of this interim

st at ewi de assessnent by ACF is required.

(2) A State program found not to be operating in substantia
conformty during an initial or subsequent review wll:

(i) Be required to devel op and i npl enment a program i nprovenent
pl an, as defined in Sec. 1355.35 of this part; and

(ii) Begin a full review two years after approval of the program
i mprovenent pl an.

(c) Reinstatenment of reviews based on information that a State is
not in substantial conformty.

(1) ACF may require a full or a partial review at any tinme, based
on any information, regardl ess of the source, that indicates the State
may no | onger be operating in substantial conformty.

(2) Prior toreinstating a full or partial review, ACF wi |l conduct
an inquiry and require the State to submt additional data whenever ACF
receives information that the State may not be in substantia
conformty.

(3) If the additional information and inquiry indicates to ACF's
satisfaction that the State is operating in substantial conformty, ACF
will not proceed with any further review of the issue addressed by the
inquiry. This inquiry will not substitute for the full reviews
conducted by ACF under Sec. 1355.32(b).

(4) ACF may proceed with a full or partial reviewif the State does
not provide the additional information as requested, or the additiona
information confirns that the State nay not be operating in substantia
conformty.

(d) Partial reviews based on nonconpliance with State plan
requi renents that are outside the scope of a child and fanily services
revi ew. When ACF becones aware of a title IV-B or title |IV-E conpliance
i ssue that is outside the scope of the child and fanmily services review
process, we wll:

(1) Conduct an inquiry and require the State to submit additiona
dat a.

(2) If the additional information and inquiry indicates to ACF's

satisfaction that the State is in conpliance, we will not proceed with
any further review of the issue addressed by the inquiry.
(3) ACF will institute a partial review, appropriate to the nature

of the concern, if the State does not provide the additiona
i nformati on as requested, or the additional information confirms that
the State may not be in conpliance.

(4) If the partial review deternmines that the State is not in
conpliance with the applicable State plan requirenent, the State nust
enter into a program i nprovenent plan designed to bring the State into
conpliance. The ternms, action steps and tinme-franmes of the program
i mprovenent plan will be devel oped on a case-by-case basis by ACF and
the State. The program i nprovement plan nust take into consideration
the extent of nonconpliance and the inpact of the nonconpliance on the
safety, permanency or well-being of children and families served
through the State's title IV-B or IV-E allocation. If the State remains



out of conpliance, the State will be subject to a penalty related to
t he extent of the nonconpliance.

(5) Review of AFCARS compliance will take place in accordance with
45 CFR 1355. 40.

Sec. 1355.33 Procedures for the review

(a) The full child and famly services reviews wll:

(1) Consist of a two-phase process that includes a statew de
assessnment and an on-site review, and

(2) Be conducted by a team of Federal and State reviewers that
i ncl udes:

(i) Staff of the State child and famly services agency, including
the State and |l ocal offices that represent the service areas that are
the focus of any particular review,

(ii) Representatives selected by the State, in collaboration with
the ACF Regional Ofice, fromthose with whomthe State was required to
consult in developing its CFSP, as described and required in 45 CFR
part 1357.15(1);

(iii) Federal staff of HHS; and

(iv) Oher individuals, as deenmed appropriate and agreed upon by
the State and ACF.

(b) Statew de assessnent. The first phase of the full review wll
be a statew de assessnent conducted by the internal and external State
menbers of the review team The statew de assessment mnust:

(1) Address each system c factor under review, including the
statew de informati on systeny case review systeny quality assurance
system staff training, service array; agency responsiveness to the
conmmuni ty; and foster and adoptive parent |icensing, recruitnment and
retention;

(2) Assess the outcone areas of safety, permanency, and well -being
of children and fam lies served by the State agency using data from
AFCARS, NCANDS, or, for the initial review, another source approved by
ACF. The State nust al so analyze and explain its performance in neeting
t he national standards for the statew de data indicators;

(3) Assess the characteristics of the State agency that have the
nost significant inmpact on the agency's capacity to deliver services to
children and famlies that will lead to inproved outcones;

(4) Assess the strengths and areas of the State's child and famly
services prograns that require further exam nation through an on-site
revi ew,

(1) Include a listing of all the persons external to the State
agency who participated in the preparation of the statew de assessnent
pursuant to Secs. 1355.33(a)(2)(ii) and (iv); and

(2) Be conpleted and subnmitted to ACF within 4 nonths of the date
that ACF transmits the information for the statew de assessment to the
State.

(c) On-site review The second phase of the full revieww Il be an
on-site review.
(1) The on-site review will cover the State's prograns under titles

IV-B and | V-E of the Act, including in-home services and foster care.
It will be jointly planned by the State and ACF, and gui ded by
information in the conpleted statewi de assessnment that identifies areas
in need of inprovenent or further review

(2) The on-site review may be concentrated in several specific
political subdivisions of the State, as agreed upon by the ACF and the



State; however, the State's |argest netropolitan subdivision nmust be
one of the locations selected.

(3) ACF has final approval of the selection of specific areas of
the State's child and fam |y services conti nuum descri bed in paragraph
(c)(1) of this section and selection of the political subdivisions
referenced in paragraph (c)(2) of this section.

(4) Sources of information collected during the on-site reviewto
deternmi ne substantial conformity nmust include, but are not linmted to:
(i) Case records on children and famlies served by the agency;

(ii) Interviews with children and fanilies whose case records have
been revi ewed and who are, or have been, recipients of services of the
agency;

(iii) Interviews with caseworkers, foster parents, and service
providers for the cases selected for the on-site review, and

(iv) Interviews with key stakehol ders, both internal and externa
to the agency, which, at a mninmum nust include those individuals who
participated in the devel opnment of the State's CFSP required at 45 CFR
1357.15(1), courts, administrative review bodies, children's guardi ans
ad litem and ot her
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i ndi vidual s or bodies assigned responsibility for representing the best
interests of the child.

(5) The sanmple will range from 30-50 cases. Foster care cases nust
be drawn randomy from AFCARS, or, for the initial review, from another
source approved by ACF and include children who entered foster care
during the year under review. |n-home cases must be drawn randomy from
NCANDS or from another source approved by ACF. To ensure that al
program areas are adequately represented, the sample size may be
i ncreased.

(6) The sanple of 30-50 cases reviewed on-site will be selected
froma randomy drawn oversanple of no nore than 150 cases. The
oversanpl e nust be statistically significant at a 90 percent conpliance
rate (95 percent in subsequent reviews), with a tol erable sanpling
error of 5 percent and a confidence coefficient of 95 percent. The
additional cases in the oversanple not selected for the on-site review
will formthe sanple of cases to be reviewed, if needed, in order to
resol ve di screpanci es between the data indicators and the on-site
reviews in accordance with paragraph (d)(2) of this section

(d) Resolution of discrepancies between the statew de assessnent
and the findings of the on-site portion of the review Discrepancies
bet ween the statew de assessnent and the findings of the on-site
portion of the review will be resolved by either of the follow ng
nmeans, at the State's option:

(1) The submission of additional information by the State; or

(2) ACF and the State will review additional cases using only those
i ndicators in which the discrepancy occurred. ACF and the State wl|
determne jointly the nunber of additional cases to be reviewed, not to
exceed a total of 150 cases to be selected as specified in paragraph
(c)(6) of this section.

(e) Partial review. A partial child and fanmily services review,
when required, will be planned and conducted jointly by ACF and the
St at e agency based on the nature of the concern. A partial review does
not substitute for the full reviews as required under Sec. 1355.32(b).

(f) Notification. Wthin 30 cal endar days follow ng either a
partial child and famly services review, full child and fam |y



services review, or the resolution of a discrepancy between the

st at ewi de assessnment and the findings of the on-site portion of the
review, ACF will notify the State agency in witing of whether the
State is, or is not, operating in substantial conformty.

Sec. 1355.34 Criteria for deternm ning substantial confornmity.

(a) Criteria to be satisfied. ACF will determine a State's
substantial conformity with title IV-B and title IV-E State pl an
requi rements based on the follow ng:

(1) Its ability to neet national standards, set by the Secretary,
for statewi de data indicators associated with specific outcones for
children and fanili es;

(2) Its ability to neet criteria related to outcones for children
and famlies; and

(3) Its ability to nmeet criteria related to the State agency's
capacity to deliver services leading to inproved outcones.

(b) Criteria related to outcones.

(1) A State's substantial conformity will be deternmined by its
ability to substantially achieve the following child and fam ly service
out comes:

(i) In the area of child safety:

(A) Children are, first and forenost, protected from abuse and
negl ect; and,

(B) Children are safely maintained in their own honmes whenever
possi bl e and appropri ate;

(ii) I'n the area of permanency for children

(A) Children have permanency and stability in their Iiving
situations; and

(B) The continuity of famly relationships and connections is
preserved for children; and

(iii) In the area of child and famly well -being:

(A) Families have enhanced capacity to provide for their children's
needs;

(B) Children receive appropriate services to neet their educationa
needs; and

(C) Children receive adequate services to nmeet their physical and
mental health needs.

(2) A State's |level of achievenent with regard to each outcone
reflects the extent to which a State has:

(i) Met the national standard(s) for the statew de data
i ndi cator(s) associated with that outcone, if applicable; and,

(ii) Inplenmented the follow ng CFSP requirenents or assurances:

(A) The requirements in 45 CFR 1357.15(p) regardi ng services
designed to assure the safety and protection of children and the
preservation and support of fanmilies;

(B) The requirements in 45 CFR 1357.15(q) regardi ng the permanency
provisions for children and famlies in sections 422 and 471 of the
Act ;

(C) The requirenments in section 422(b)(9) of the Act regarding
recrui tnent of potential foster and adoptive famlies;

(D) The assurances by the State as required by section
422(b) (10) (O (i) and (ii) of the Act regarding policies and procedures
for abandoned chil dren;

(E) The requirements in section 422(b)(11) of the Act regarding the
State's conpliance with the Indian Child Wl fare Act;



(F) The requirements in section 422(b)(12) of the Act regarding a
State's plan for effective use of cross-jurisdictional resources to
facilitate tinely adoptive or permanent placenents; and,

(G The requirements in section 471(a)(15) of the Act regarding
reasonable efforts to prevent renovals of children fromtheir hones, to
make it possible for children in foster care to safely return to their
homes, or, when the child is not able to return home, to place the
child in accordance with the permanency plan and conplete the steps
necessary to finalize the permanent placenent.

(3) A State will be determined to be in substantial conformty if
its performance on:

(i) Each statew de data indicator devel oped pursuant to paragraph
(b)(4) of this section neets the national standard described in
par agraph (b)(5) of this section; and,

(ii) Each outcome listed in paragraph (b)(1) of this section is
rated as "~ “substantially achieved'' in 95 percent of the cases exam ned
during the on-site review (90 percent of the cases for a State's
initial review). Information from various sources (case records,
interviews) will be exam ned for each outconme and a determ nati on made
as to the degree to which each outcone has been achieved for each case
revi ewed.

(4) The Secretary will, using AFCARS and NCANDS, devel op statew de
data indicators for each of the specific outcones described in
par agraph (b)(1) of this section for use in determ ning substantia

conformty. The Secretary will add, anend, or suspend any such
statewi de data indicator(s) when appropriate. To the extent practica
and feasible, the statewide data indicators will be consistent with

t hose devel oped in accordance with section 203 of the Adoption and Safe
Fam | ies Act of 1997 (Pub. L. 105-89).

(5) The initial national standards for the statew de data
i ndi cators described in paragraph (b)(4) of this section will be based
on the 75th percentile of all State performance for that indicator, as
reported in AFCARS or NCANDS. The Secretary may adjust these nationa
standards if appropriate. The initial national standard will be set
using the follow ng data sources:

(i) The 1997 and 1998 subm ssions to NCANDS (or the npbst recent and
conplete 2 years available), for those
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statewi de data indicators associated with the safety outcones; and,

(ii) The 1998b, 1999c, and 2000a subm ssions to AFCARS (or the npst
recent and conplete report periods available), for those statew de data
i ndi cators associated with the pernmanency outcones.

(c) Criteriarelated to State agency capacity to deliver services
| eading to inproved outconmes for children and famlies. In addition to
the criteria related to outconmes contained in paragraph (b) of this
section, the State agency nmust al so satisfy criteria related to the
delivery of services. Based on information fromthe statew de
assessnent and onsite review, the State nust neet the follow ng
criteria for each systemic factor in paragraphs (c)(2) through (c)(7)
of this section to be considered in substantial conformty: Al of the
State plan requirenents associated with the system c factor nust be in
pl ace, and no nore than one of the state plan requirenents fails to
function as described in paragraphs (c)(2) through (c)(7) of this
section. The systenic factor in paragraph (c)(1) of this section, is
rated on the basis of only one State plan requirenment. To be considered



in substantial conformity, the State plan requirenment associated with
statewi de i nformati on system capacity nmust be both in place and
functioning as described in the requirement. ACF will use a rating
scale to make the determ nations of substantial conformty. The
systemi c factors under review are:

(1) Statewide information system The State is operating a
statewide information systemthat, at a minimum can readily identify
the status, denographic characteristics, |ocation, and goals for the
pl acement of every child who is (or within the imedi ately preceding 12
nmont hs, has been) in foster care (section 422(b)(10)(B)(i) of the Act);

(2) Case review system The State has procedures in place that:

(i) Provide, for each child, a witten case plan to be devel oped
jointly with the child's parent(s) that includes provisions: for
placing the child in the least restrictive, nost fam|ly-1ike placenent
appropriate to his/her needs, and in close proximty to the parent
home where such placenent is in the child' s best interests; for visits
with a child placed out of State at |east every 12 nonths by a
casewor ker of the agency or of the agency in the State where the child
is placed; and for docunentation of the steps taken to nake and
finalize an adoptive or other permanent placenment when the child cannot
return honme (sections 422(b)(10)(B)(ii), 471(a)(16) and 475(5)(A) of
the Act);

(ii) Provide for periodic review of the status of each child no
| ess frequently than once every six nonths by either a court or hy
adm nistrative review (sections 422(b)(10)(B)(ii), 471(a)(16) and
475(5)(B) of the Act);

(iii) Assure that each child in foster care under the supervision
of the State has a permanency hearing in a famly or juvenile court or
anot her court of competent jurisdiction (including a Tribal court), or
by an adm nistrative body appoi nted or approved by the court, which is
not a part of or under the supervision or direction of the State
agency, no later than 12 nonths fromthe date the child entered foster
care (and not less frequently than every 12 nonths thereafter during
the continuation of foster care) (sections 422(b)(10)(B)(ii),

471(a) (16) and 475(5)(C) of the Act);

(iv) Provide a process for ternmination of parental rights
proceedi ngs in accordance with sections 422(b)(10(B)(ii), 475(5)(E) and
(F) of the Act; and,

(v) Provide foster parents, preadoptive parents, and relative
caregivers of children in foster care with notice of and an opportunity
to be heard in any review or hearing held with respect to the child
(sections 422(b)(10)(B)(ii) and 475(5) (G of the Act).

(3) Quality assurance system The State has devel oped and
i mpl enmented standards to ensure that children in foster care placenents
are provided quality services that protect the safety and health of the
children (section 471(a)(22)) and is operating an identifiable quality
assurance system (45 CFR 1357.15(u)) as described in the CFSP that:

(i) I'sin place in the jurisdictions within the State where
services included in the CFSP are provided;

(ii) Is able to evaluate the adequacy and quality of services
provi ded under the CFSP

(iii) Is able to identify the strengths and needs of the service
delivery systemit eval uates;

(iv) Provides reports to agency adnministrators on the quality of
servi ces eval uated and needs for inprovenent; and

(v) Evaluates neasures inplenented to address identified problemns.

(4) Staff training: The State is operating a staff devel opnment and



trai ning program (45 CFR 1357.15(t)) that:

(i) Supports the goals and objectives in the State's CFSP

(ii) Addresses services provided under both subparts of title IV-B
and the training plan under title IV-E of the Act;

(iii) Provides training for all staff who provide fanmly
preservation and support services, child protective services, foster
care services, adoption services and i ndependent |iving services soon
after they are enployed and that includes the basic skills and
know edge required for their positions;

(iv) Provides ongoing training for staff that addresses the skills
and know edge base needed to carry out their duties with regard to the
services included in the State's CFSP; and,

(v) Provides short-termtraining for current or prospective foster
parents, adoptive parents, and the staff of State-licensed or State-
approved child care institutions providing care to foster and adopted
children receiving assistance under title IV-E that addresses the
skills and knowl edge base needed to carry out their duties with regard
to caring for foster and adopted children.

(5) Service array: Information fromthe Statew de assessnment and
on-site review deternines that the State has in place an array of
services (45 CFR 1357.15(n) and section 422(b)(10)(B)(iii) and (iv) of
the Act) that includes, at a m ninum

(i) Services that assess the strengths and needs of children and
fam lies assisted by the agency and are used to determ ne other service
needs;

(ii) Services that address the needs of the family, as well as the
i ndi vidual child, in order to create a safe home environnent;

(iii) Services designed to enable children at risk of foster care
pl acenent to remain with their famlies when their safety and well -
bei ng can be reasonably assured;

(iv) Services designed to help children achieve permanency by
returning to families fromwhich they have been renpoved, where
appropriate, be placed for adoption or with a |legal guardian or in sone
ot her planned, permanent living arrangenment, and through post-Iega
adopti on servi ces;

(v) Services that are accessible to fanmilies and children in al
political subdivisions covered in the State's CFSP; and,

(vi) Services that can be individualized to nmeet the uni que needs
of children and fam lies served by the agency.

(6) Agency responsiveness to the community:

(i) The State, in inplenmenting the provisions of the CFSP, engages
i n ongoing consultation with a broad array of individuals and
organi zations representing the State and county agenci es responsi bl e
for inplenmenting
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the CFSP and ot her mmjor stakeholders in the services delivery system
including, at a mininmum tribal representatives, consumers, service
provi ders, foster care providers, the juvenile court, and other public
and private child and fam |y serving agencies (45 CFR 1357.15(1)(4));
(ii) The agency develops, in consultation with these or simlar
representatives, annual reports of progress and services delivered
pursuant to the CFSP (45 CFR 1357.16(a));
(iii) There is evidence that the agency's goals and objectives
included in the CFSP refl ect consideration of the major concerns of
st akehol ders consulted in devel oping the plan and on an ongoi ng basis



(45 CFR 1357.15(m); and

(iv) There is evidence that the State's services under the plan are
coordinated with services or benefits under other Federal or federally-
assi sted programs serving the sanme popul ations to achi eve the goals and
obj ectives in the plan (45 CFR 1357.15(m).

(7) Foster and adoptive parent licensing, recruitnment and
retention:

(i) The State has established and nmintains standards for foster
fam ly honmes and child care institutions which are reasonably in accord
wi th recomended standards of national organizations concerned with
standards for such institutions or honmes (section 471(a)(10) of the
Act);

(ii) The standards so established are applied by the State to every
licensed or approved foster fam |y hone or child care institution
receiving funds under title IV-E or IV-B of the Act (section 471(a)(10)
of the Act);

(iii) The State conplies with the safety requirements for foster
care and adoptive placenents in accordance with sections 471(a)(16),
471(a)(20) and 475(1) of the Act and 45 CFR 1356. 30;

(iv) The State has in place an identifiable process for assuring
the diligent recruitment of potential foster and adoptive famlies that
reflect the ethnic and racial diversity of children in the State for
whom foster and adoptive hones are needed (section 422(b)(9) of the
Act); and,

(v) The State has devel oped and inplenmented plans for the effective
use of cross-jurisdictional resources to facilitate tinmely adoptive or
per manent placenents for waiting children (section 422(b)(12) of the
Act) .

(d) Availability of review instrunents. ACF will nake available to
the States copies of the review instruments, which will contain the
specific standards to be used to determni ne substantial conformty, on
an ongoi ng basis, whenever significant revisions to the instrunents are
made.

Sec. 1355.35 Program i nprovenent plans.

(a) Mandatory program i nmprovenment plan

(1) States found not to be operating in substantial conformty
shal |l develop a program i nprovenment plan. The program i nprovenent plan
nust :

(i) Be developed jointly by State and Federal staff in consultation
with the review team

(ii) ldentify the areas in which the State's programis not in
substantial confornity;

(iii)Set forth the goals, the action steps required to correct each
i dentified weakness or deficiency, and dates by which each action step
is to be conpleted in order to inprove the specific areas;

(iv) Set forth the anmbunt of progress the statewi de data will nake
toward neeting the national standards;

(v) Establish benchmarks that will be used to neasure the State's
progress in inplenenting the program i nprovenent plan and describe the
nmet hods that will be used to eval uate progress;

(vi) ldentify how the action steps in the plan build on and nake
progress over prior programinprovenment plans;

(vii) ldentify the technical assistance needs and sources of
techni cal assistance, both Federal and non-Federal, which will be used



to make the necessary inprovenents identified in the program
i mprovenent pl an.

(2) In the event that ACF and the State cannot reach consensus
regardi ng the content of a program inprovenment plan or the degree of
program or data inprovenent to be achi eved, ACF retains the fina
authority to assign the contents of the plan and/or the degree of
i mprovenent required for successful conpletion of the plan. Under such
circunstances, ACF will render a witten rationale for assigning such
content or degree of inprovenent.

(b) Voluntary programinmprovenent plan. States found to be
operating in substantial conformty may voluntarily devel op and
i npl ement a program i nprovement plan in collaboration with the ACF
Regi onal Office, under the follow ng circunstances:

(1) The State and Regional Ofice agree that there are areas of the
State's child and fam |y services prograns in need of inprovement which
can be addressed through the devel opnent and i nplenentation of a
vol untary program i nprovenent plan;

(2) ACF approval of the voluntary programinprovenent plan will not
be required; and
(3) No penalty will be assessed for the State's failure to achieve

the goal s described in the voluntary program i nprovenent plan

(c) Approval of program i nprovenent plans.

(1) A State determned not to be in substantial conformty nust
submt a programinprovenent plan to ACF for approval within 90
cal endar days fromthe date the State receives the witten notification
fromACF that it is not operating in substantial conformty.

(2) Any programinprovenent plan will be approved by ACF if it
neets the provisions of paragraph (a) of this section

(3) If the program i nprovenent plan does not neet the provisions of
par agraph (a) of this section, the State will have 30 cal endar days
fromthe date it receives notice fromACF that the plan has not been
approved to revise and resubnit the plan for approval.

(4) If the State does not submit a revised programinprovenent plan
according to the provisions of paragraph (c)(3) of this section or if
the plan does not neet the provisions of paragraph (a) of this section
wi t hhol di ng of funds pursuant to the provisions of Sec. 1355.36 of this
part will begin.

(d) Duration of programinmprovenment plans.

(1) ACF retains the authority to establish tinme franes for the
program i nprovenent plan consistent with the seriousness and conplexity
of the renedies required for any areas determined not in substantia
conformty, not to exceed two years.

(2) Particularly egregious areas of nonconfornmity inpacting child
safety must receive priority in both the content and tinme frames of the
program i nprovenent plans and nust be addressed in |less than two years.

(3) The Secretary may approve extensions of deadlines in a program
i nprovenent plan not to exceed one year. The circumnmstances under which
requests for extensions will be approved are expected to be rare. The
State nmust provide conpelling docunentation of the need for such an
extensi on. Requests for extensions nust be received by ACF at | east 60
days prior to the affected conpletion date.

(4) States nust provide quarterly status reports (unless ACF and
the State agree upon |less frequent reports) to ACF. Such reports nust
i nform ACF of progress in inplenmenting the nmeasures of the plan

(e) Evaluating program inprovenent plans. Program inprovenent plans
will be evaluated jointly by the State agency and ACF, in collaboration
wi th other nenbers of the review team as
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described in the State's program i nprovenent plan and in accordance
with the following criteria:

(1) The nmethods and infornmation used to measure progress nust be
sufficient to determ ne when and whether the State is operating in
subsequent substantial conformty or has reached the negoti ated
standard with respect to statewide data indicators that fail to neet
t he national standard for that indicator

(2) The frequency of evaluating progress will be determned jointly
by the State and Federal team nenmbers, but no | ess than annually.
Eval uati on of progress will be perfornmed in conjunction with the annua

updates of the State's CFSP, as described in paragraph (f) of this
secti on;

(3) Action steps may be jointly determined by the State and ACF to
be achi eved prior to projected conpletion dates, and will not require
any further evaluation at a |ater date; and

(4) The State and ACF may jointly renegotiate the terns and
conditions of the programinprovenent plan as needed, provided that:

(i) The renegotiated plan is designed to correct the areas of the
State's program determ ned not to be in substantial conformty and/or
achieve a standard for the statewide data indicators that is acceptable
to ACF;

(ii) The amount of time needed to inplenment the provisions of the
pl an does not extend beyond three years fromthe date the origina
program i nprovenent plan was approved;

(iii) The ternms of the renegotiated plan are approved by ACF; and

(iv) The Secretary approves any extensions beyond the two-year
[imt.

(f) Integration of programinprovenent plans with CFSP pl anni ng.
The el ements of the program i nprovenent plan nust be incorporated into
the goals and objectives of the State's CFSP. Progress in inplenenting
the program i nprovenent plan nust be included in the annual reviews and
progress reports related to the CFSP required in 45 CFR 1357. 16.

Sec. 1355.36 W thhol ding Federal funds due to failure to achieve
substantial conformty or failure to successfully conplete a program
i mprovenent pl an.

(a) For the purposes of this section:

(1) The term “title IV-B funds'' refers to the State's conbi ned
allocation of title IV-B subpart 1 and subpart 2 funds; and

(2) The term “title IV-E funds'' refers to the State's
rei mbursenment for adm nistrative costs for the foster care program
under title IV-E.

(b) Determ nation of the anpunt of Federal funds to be w thheld.
ACF will determ ne the ampbunt of the State title IV-B and IV-E funds to
be withheld due to a finding that the State is not operating in
substantial confornmity, as foll ows:

(1) A sState will have the opportunity to develop and conplete a
program i nprovenent plan prior to any withhol ding of funds.

(2) Title IV-B and I V-E funds will not be withheld froma State if
the determ nation of nonconformity was caused by the State's correct
use of formal witten statements of Federal |aw or policy provided the
State by DHHS.



(3) A portion of the State's title IV-B and |IV-E funds will be
wi t hhel d by ACF for the year under review and for each succeedi ng year
until the State either successfully conpletes a program i nprovenent
plan or is found to be operating in substantial conformty.

(4) The amount of title IV-B and title IV-E funds subject to
wi t hhol ding due to a determination that a State is not operating in
substantial confornmity is based on a pool of funds defined as foll ows:

(i) The State's allotnment of title IV-B funds for each of the years
to which the withhol ding applies; and

(ii) An ampunt equivalent to 10 percent of the State's Federa
clains for title IV-E foster care adninistrative costs for each of the
years to which w thhol di ng applies;

(5) The amount of funds to be withheld fromthe pool in paragraph
(b)(4) of this section will be conputed as foll ows:

(i) Except as provided for in paragraphs (b)(7) and (b)(8) of this
section, an ampunt equivalent to one percent of the funds described in
par agraph (b)(4) of this section for each of the years to which
wi t hhol di ng applies will be withheld for each of the seven outcones
listed in Sec. 1355.34(b)(1) of this part that is determ ned not to be
substantially achi eved; and

(ii) Except as provided for in paragraphs (b)(7) and (b)(8) of this
section, an anmount equivalent to one percent of the funds described in
par agraph (b)(4) of this section for each of the years to which
wi t hhol ding applies will be withheld for each of the seven systenic
factors listed in Sec. 1355.34(c) of this part that is determ ned not
to be in substantial conformty.

(6) Except as provided for in paragraphs (b)(7), (b)(8), and (e)(4)
of this section, in the event the State is determined to be in
nonconformity on each of the seven outconmes and each of the seven
system c factors subject to review, the maxi mum amount of title IV-B
and title IV-E funds to be withheld due to the State's failure to
conply is 14 percent per year of the funds described in paragraph
(b)(4) of this section for each year.

(7) States determined not to be in substantial conformity that fai
to correct the areas of nonconformty through the successful conpletion
of a program i nprovenent plan, and are determined to be in
nonconformity on the second full review following the first full review
in which a determ nation of nonconformty was nmade will be subject to
i ncreased wi thhol ding as foll ows:

(i) The amount of funds described in paragraph (b)(5) of this
section will increase to two percent for each of the seven outcones and
each of the seven systemic factors that continues in nonconformty
since the imediately preceding child and fam |y services review,

(ii) The increased wi thholding of funds for areas of continuous
nonconformty is subject to the provisions of paragraphs (c), (d), and
(e) of this section;

(iii) The maxi mum anmount of title IV-B and title IV-E funds to be
wi t hhel d due to the State's failure to conply on the second full review
following the first full review in which the determ nation of
nonconformty was nade is 28 percent of the funds described in
par agraph (b)(4) of this section for each year to which the w thhol ding
of funds appli es.

(8) States determined not to be in substantial confornmity that fai
to correct the areas of nonconformty through the successful conpletion
of a program i nprovenent plan, and are determined to be in
nonconformity on the third and any subsequent full reviews follow ng
the first full review in which a determ nation of nonconformty was



made wi |l be subject to increased wi thhol ding as foll ows:

(i) The anmpunt of funds described in paragraph (b)(5) of this
section will increase to three percent for each of the seven outcones
and each of the seven systemic factors that continues in nonconformty
since the imediately preceding child and fam |y services review,

(ii) The increased w thholding of funds for areas of continuous
nonconformty is subject to the provisions of paragraphs (c), (d), and
(e) of this section;

(iii) The maxi mum amount of title IV-B and title IV-E funds to be
wi thhel d due to the State's failure to conply on the third and any
subsequent full reviews following the first full review in which the
determ nati on of nonconformty was made is 42 percent
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of the funds described in paragraph (b)(4) of this section for each
year to which the withholding of funds applies.

(c) Suspension of withhol ding.

(1) For States determ ned not to be operating in substantia
conformty, ACF will suspend the withholding of the State title IV-B
and title I'V-E funds during the tinme that a programinprovenent plan is
in effect, provided that:

(i) The programinprovenent plan conforns to the provisions of
Sec. 1355.35 of this part; and

(ii) The State is actively inplenenting the provisions of the
program i nprovenent pl an.

(2) Suspension of the withholding of funds is limted to three
years foll owi ng each review, or the anount of tine approved for
i mpl enentati on of the programinprovement plan, whichever is |ess.

(d) Terminating the w thholding of funds. For States determ ned not
to be in substantial conformty, ACF will term nate the w thhol di ng of
the State's title IV-B and title IV-E funds related to the
nonconformty upon determ nation by the State and ACF that the State
has achi eved substantial conformty or has successfully conpleted a
program i nprovenent plan. ACF will rescind the wi thholding of the
portion of title I'V-B and title IV-E funds related to specific goals or
action steps as of the date at the end of the quarter in which they
were determ ned to have been achieved.

(e) Wthhol ding of funds.

(1) States determned not to be in substantial confornmity that fai
to successfully conplete a program i nprovenent plan will be notified by
ACF of this final determ nation of nonconformty in witing within 10
busi ness days after the rel evant conpletion date specified in the plan
and advi sed of the anpbunt of title IV-B and title |IV-E funds which are
to be wi thheld.

(2) Title I'V-B and title IV-E funds will be withheld based on the
fol | ow ng:

(i) If the State fails to submit status reports in accordance with
Sec. 1355.35(d)(4), or if such reports indicate that the State is not
maki ng satisfactory progress toward achieving goals or actions steps,
funds will be withheld at that tine for a period begi nning Cctober 1 of
the fiscal year for which the determ nation of nonconformty was nade
and ending on the specified conpletion date for the affected goal or
action step.

(ii) Funds related to goals and action steps that have not been
achi eved by the specified conpletion date will be withheld at that tine
for a period beginning Cctober 1 of the fiscal year for which the



deternmination of nonconformty was made and endi ng on the conpletion
date of the affected goal or action step; and
(iii) The withholding of funds comrensurate with the |evel of

nonconformty at the end of the programinprovenent plan will begin at
the | atest conpletion date specified in the program i nprovenent plan
and will continue until a subsequent full review determ nes the State

to be in substantial conformty or the State successfully conpletes a
program i nprovenent plan devel oped as a result of that subsequent ful
revi ew

(3) When the date the State is deternmined to be in substantia
conformty or to have successfully conpleted a program i nprovenent plan
falls within a specific quarter, the amount of funds to be withheld
will be conputed to the end of that quarter.

(4) A State agency that refuses to participate in the devel opnent
or inplenentation of a programinprovenent plan, as required by ACF,
will be subject to the maxi numincreased w thhol ding of 42 percent of
its title IV-B and title IV-E funds, as described in paragraph (b)(8)
of this section, for each year or portion thereof to which the
wi t hhol di ng of funds appli es.

(5) The State agency will be liable for interest on the anount of
funds wi thheld by the Department, in accordance with the provisions of
45 CFR 30. 13.

Sec. 1355.37 Opportunity for Public Inspection of Review Reports and
Mat eri al s.

The State agency nust nmke avail able for public review and
i nspection all statew de assessments (Sec. 1355.33(b)), report of
findings (Sec. 1355.33(e)), and program inprovenment plans
(Sec. 1355.35(a)) developed as a result of a full or partial child and
famly services review

Sec. 1355.38 Enforcenment of section 471(a)(18) of the Act regarding
the renoval of barriers to interethnic adoption

(a) Determination that a violation has occurred in the absence of a
court finding.

(1) If ACF beconmes aware of a possible section 471(a)(18)

vi ol ation, whether in the course of a child and fanmily services review,
the filing of a conplaint, or through sonme other nechanism it wll
refer such a case to the Departnent's O fice for Civil Rights (OCR) for
i nvestigation.

(2) Based on the findings of the OCR investigation, ACF will
deternmine if a violation of section 471(a)(18) has occurred. A section
471(a)(18) violation occurs if a State or an entity in the State:

(i) Has denied to any person the opportunity to becone an adoptive
or foster parent on the basis of the race, color, or national origin of
the person, or of the child, involved;

(ii) Has del ayed or denied the placenent of a child for adoption or
into foster care on the basis of the race, color, or national origin of
the adoptive or foster parent, or the child involved; or

(iii) Wth respect to a State, maintains any statute, regulation
policy, procedure, or practice that on its face, is a violation as
defined in paragraphs (a)(2)(i) and (2)(ii) of this section

(3) ACF will provide the State or entity with witten notification



of its determ nation

(4) If there has been no violation, there will be no further
action. If ACF determ nes that there has been a violation of section
471(a)(18), it will take enforcenent action as described in this
secti on.

(5) Conpliance with the Indian Child Wl fare Act of 1978 (Pub. L
95-608) does not constitute a violation of section 471(a)(18).

(b) Corrective action and penalties for violations with respect to
a person or based on a court finding.

(1) A State found to be in violation of section 471(a)(18) with
respect to a person, as described in paragraphs (a)(2)(i) and

(a)(2)(ii) of this section, will be penalized in accordance with
paragraph (g)(2) of this section. A State determned to be in violation
of section 471(a)(18) of the Act as a result of a court finding will be

penal i zed i n accordance with paragraph (g)(4) of this section. The
State may devel op, obtain approval of, and inplenent a plan of
corrective action any tine after it receives witten notification from
ACF that it is in violation of section 471(a)(18) of the Act.

(2) Corrective action plans are subject to ACF approval .

(3) If the corrective action plan does not neet the provisions of
par agraph (d) of this section, the State nust revise and resubmt the
pl an for approval until it has an approved plan

(4) A State found to be in violation of section 471(a)(18) by a
court nmust notify ACF within 30 days fromthe date of entry of the
final judgenent once all appeals have been exhausted, declined, or the
appeal period has expired.

(c) Corrective action for violations resulting froma State's
statute, regulation, policy, procedure, or practice.

(1) A State found to have conmitted a violation of the type
described in paragraph (a)(2)(iii) of this section nust devel op and
submit a corrective action plan within 30 days of receiving witten
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notification fromACF that it is in violation of section 471(a)(18).
Once the plan is approved the State will have to conplete the
corrective action and cone into conpliance. If the State fails to
conplete the corrective action plan within six nonths and conme into
conpliance, a penalty will be inposed in accordance w th paragraph
(g9)(3) of this section.

(2) Corrective action plans are subject to ACF approval.

(3) If the corrective action plan does not neet the provisions of
paragraph (d) of this section, the State nust revise and resubmt the
plan within 30 days fromthe date it receives a witten notice from ACF
that the plan has not been approved. If the State does not subnit a
revised corrective action plan according to the provisions of paragraph
(d) of this section, w thholding of funds pursuant to the provisions of
par agraph (g) of this section will apply.

(d) Contents of a corrective action plan. A corrective action plan
nust :

(1) ldentify the issues to be addressed;

(2) Set forth the steps for taking corrective action;

(3) ldentify any technical assistance needs and Federal and non-
Federal sources of technical assistance which will be used to conplete
the action steps; and,

(4) Specify the conpletion date. This date will be no later than 6
mont hs fromthe date ACF approves the corrective action plan.



(e) Evaluation of corrective action plans. ACF will evaluate
corrective action plans and notify the State (in witing) of its
success or failure to conplete the plan within 30 cal endar days. If the
State has failed to conplete the corrective action plan, ACF wll
cal cul ate the amount of reduction in the State's title IV-E paynent and
include this information in the witten notification of failure to
conpl ete the plan.

(f) Funds to be withheld. The term  "title IV-E funds'' refers to
t he amobunt of Federal funds advanced or paid to the State for all owable
costs incurred by a State for foster care mmi ntenance paynents,
adopti on assi stance paynments, administrative, and training costs under
title IV-E and the State's allotnent for the Independent Living
program

(g) Reduction of title |IV-E funds.

(1) Title I'V-E funds shall be reduced in specified anmounts in
accordance with paragraph (h) of this section under the foll ow ng
ci rcumst ances:

(i) Adetermnation that a State is in violation of section
471(a)(18) of the Act with respect to a person as described in
paragraphs (a)(2)(i) and (a)(2)(ii) of this section, or

(ii) After a State's failure to inplenent and conplete a corrective
action plan and conme into conpliance as described in paragraph (c) of
this section.

(2) Once ACF notifies a State, in witing, that it has conmtted a
section 471(a)(18) violation with respect to a person, the State's
title I'V-E funds will be reduced for the fiscal quarter in which the
State received such witten notification and for each succeedi ng
quarter within that fiscal year or until the State conpletes a
corrective action plan and comes into compliance, whichever is earlier

(3) For States that fail to conplete a corrective action plan
within 6 nonths, title IV-E funds will be reduced by ACF for the fisca
quarter in which the State received notification of its violation. The
reduction will continue for each succeeding quarter within that fisca
year or until the State conpletes the corrective action plan and cones
into conpliance, whichever is earlier

(4) If, as aresult of a court finding, a State is determ ned to be
in violation of section 471(a)(18) of the Act, ACF will assess a
penalty wi thout further investigation. Once the State is notified (in
witing) of the violation, its title IV-E funds will be reduced for the
fiscal quarter in which the court finding was made and for each
succeedi ng quarter within that fiscal year or until the State conpletes
a corrective action plan and cones into conpliance, whichever is
sooner.

(5) The maxi mum nunber of quarters that a State will have its title
| V-E funds reduced due to a finding of a State's failure to conformto
section 471(a)(18) of the Act is limted to the nunber of quarters
within the fiscal year in which a determ nation of nonconformty was
made. However, an uncorrected violation may result in a subsequent
review, another finding, and additional penalties.

(6) No penalty will be inposed for a court finding of a violation
of section 471(a)(18) until the judgenent is final and all appeals have
been exhausted, declined, or the appeal period has expired.

(h) Determination of the anpbunt of reduction of Federal funds. ACF
will determine the reduction in title |IV-E funds due to a section
471(a)(18) violation in accordance with section 474(d) (1) of the Act.

(1) State agencies that violate section 471(a)(18) with respect to
a person or fail to inplement or conplete a corrective action plan as



described in paragraph (c) of this section will be subject to a
penalty. The penalty structure will follow section 474(d)(1) of the
Act. Penalties will be levied for the quarter of the fiscal year in
which the State is notified of its section 471(a)(18) violation, and
for each succeeding quarter within that fiscal year until the State
cones into conpliance with section 471(a)(18). The reduction in title
IV-E funds will be conputed as foll ows:

(i) 2 percent of the State's title IV-E funds for the fiscal year
quarter, as defined in paragraph (f) of this section, for the first
finding of nonconpliance in that fiscal year

(ii) 3 percent of the State's title IV-E funds for the fiscal year
quarter, as defined in paragraph (f) of this section, for the second
finding of nonconpliance in that fiscal year

(iii) 5 percent of the State's title IV-E funds for the fiscal year
quarter, as defined in paragraph (f) of this section, for the third or
subsequent finding of nonconpliance in that fiscal year

(2) Any entity (other than the State agency) which violates section
471(a) (18) of the Act during a fiscal quarter with respect to any
person nmust remt to the Secretary all title IV-E funds paid to it by
the State during the quarter in which the entity is notified of its
vi ol ati on.

(3) No fiscal year paynent to a State will be reduced by nore than
5 percent of its title IV-E funds, as defined in paragraph (f) of this
section, where the State has been deternined to be out of conpliance
with section 471(a)(18) of the Act.

(4) The State agency or entity, as applicable, will be liable for
i nterest on the anount of funds reduced by the Department, in
accordance with the provisions of 45 CFR 30. 13.

Sec. 1355.39 Administrative and judicial review

States determned not to be in substantial conformity with titles
IV-B and | V-E State plan requirenents, or a State or entity in
violation of section 471(a)(18) of the Act:

(a) May appeal, pursuant to 45 CFR part 16, the final determ nation
and any subsequent withhol ding of, or reduction in, funds to the HHS
Departmental Appeals Board within 60 days after receipt of a notice of
nonconfornity described in Sec. 1355.36(e)(1) of this part, or receipt
of a notice of nonconpliance by ACF as described in Sec. 1355.38(a)(3)
of this part; and

(b) WII have the opportunity to obtain judicial review of an
adverse decision of the Departnental Appeals Board within 60 days after
the State or entity receives notice of the decision by the Board.
Appeal s of adverse
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Depart ment Appeal s Board deci sions nust be nade to the district court
of the United States for the judicial district in which the principa
or headquarters office of the agency responsible for adninistering the
programis | ocated.

(c) The procedure described in paragraphs (a) and (b) of this
section will not apply to a finding that a State or entity has been
determ ned to be in violation of section 471(a)(18) which is based on a
judicial decision.



4. Anmend Sec. 1355.40 by revising the second sentence in paragraph
(a)(2) to read as foll ows:

Sec. 1355.40 Foster care and adoption data collection.

(a) Scope of the data collection system

(1)***

(2) * * * This includes Anerican Indian children covered under the
assurances in section 422(b)(10) of the Act on the sane basis as any
other child. * * *

* *x * % %

Appendi x A to Part 1355--Foster Care Data El enents

5. Appendix A to part 1355 is anended as fol |l ows:
a. Amend Section | by revising data elenents Il.C. 1. and headi ng of
2., I X C1l., headings of 2. and 4., and I X C. 3.

b. Anmend Section Il by revising the first paragraph on " Reporting
popul ation'' and the instruction paragraphs I11.C. and I X.C., and
c. Renove paragraph I X.D. to read as foll ows:

Section |--Foster Care Data El enents
* * * * *
Il1. Child s Denpgraphic |Infornmation
* * * * *
C. Race/Ethnicity
1. Race
a. American Indian or Al aska Native
b. Asian
c. Black or African American
d. Native Hawaiian or Other Pacific |Islander
e. Wiite
f. Unable to Determ ne
2. Hispanic or Latino Ethnicity__
* * * * *

| X. Foster Family Home-Parent(s) Data (To be answered only if

Section V., Part A CURRENT PLACEMENT SETTING is 1, 2 or 3)

* * * * *
C. Race/Ethnicity
1. Race of 1st Foster Caretaker
a. American Indian or Al aska Native
b. Asian
c. Black or African Anmerican
d. Native Hawaiian or Other Pacific |slander
e. Wite

f. Unable to Determ ne

2

*

3

a

b

c

d

e

Hi spanic or Latino Ethnicity of 1st Foster Caretaker
* *

Race of 2nd Foster Caretaker (If Applicable)
Anerican I ndian or Al aska Native

Asi an

Bl ack or African Anerican

Native Hawaiian or O her Pacific Islander

VWhite



f. Unable to Deternine
4. Hi spanic or Latino Ethnicity of 2nd Foster Caretaker (If
appl i cabl e)
* * *

* *

Section Il--Definitions of and Instructions for Foster Care Data
El ement s

Reporting popul ati on. The popul ation to be included in this
reporting systemincludes all children in foster care under the
responsibility of the State agency adm nistering or supervising the
adm nistration of the title I1'V-B Child and Fanily Services State
plan and the title IV-E State plan; that is, all children who are
required to be provided the assurances of section 422(b)(10) of the
Soci al Security Act.

* x * % %

Il1. Child s Denographic |Infornmation
* x K* * %

C. Race/Ethnicity**

1. Race--In general, a person's race is determ ned by how t hey
define thenselves or by how others define them In the case of young
children, parents determne the race of the child. Indicate al
races (a through e) that apply with a “~"1.'" For those that do not
apply, indicate a ~"0.'" Indicate "“f. Unable to Determne'' with a
C1' if it applies and a " "0'" if it does not.

Anerican Indian or Al aska Native--A person having origins in any
of the original peoples of North or South Anerica (including Central
America), and who maintains tribal affiliation or comunity
attachnent .

Asi an-- A person having origins in any of the original peoples of
the Far East, Southeast Asia, or the Indian subcontinent including,
for exanpl e, Canbodia, China, India, Japan, Korea, Ml aysi a,

Paki stan, the Philippine Islands, Thailand, and Vi etnam

Bl ack or African Anerican--A person having origins in any of the
bl ack racial groups of Africa.

Native Hawaiian or Other Pacific |Islander--A person having
origins in any of the original peoples of Hawaii, Guam Sanpa, or
ot her Pacific Islands.

VWi te--A person having origins in any of the original peoples of
Europe, the M ddl e East, or North Africa.

Unabl e to Determi ne--The specific race category is ~“unable to
deternmine'' because the child is very young or is severely disabled

and no person is available to identify the child' s race. "“Unable to
deternmine'' is also used if the parent, relative or guardian is
unwilling to identify the child' s race.

2. Hispanic or Latino Ethnicity--Answer "“yes'' if the child is

of Mexi can, Puerto Rican, Cuban, Central or South American origin,
or a person of other Spanish cultural origin regardl ess of race.
Whet her or not a person is Hispanic or Latino is determ ned by how
they define thenselves or by how others define them In the case of
young children, parents determine the ethnicity of the child.
““Unable to Deternmine'' is used because the child is very young or
is severely disabled and no person is available to deterni ne whether
or not the child is Hi spanic or Latino. " “Unable to deternine'' is
also used if the parent, relative or guardian is unwilling to
identify the child' s ethnicity.

* *x * % %



| X. Family Foster Home-Parent(s) Data

* *x * * %

C. Race--Indicate the race for each of the foster parent(s). See
instructions and definitions for the race categories under data
element I1.C. 1. Use ~"f. Unable to Determne'' only when a parent is
unwilling to identify his or her race. Hispanic or Latino
Ethnicity--Indicate the ethnicity for each of the foster parent(s).
See instructions and definitions under data elenent I1.C 2. Use ""f.
Unable to Determine'' only when a parent is unwilling to identify
his or her ethnicity.

* *x * * %

Appendi x B to Part 1355--Adoption Data El enents

6. Appendix B to part 1355 is anmended as fol |l ows:

a. Amend Section | by revising data elenments I1.C. 1., headi ngs of
2. and 4., 11.C. 3., Il.C. and VI.C. b. Amend Section Il by revising the
instruction paragraphs I1.C. and VI.C. to read as foll ows:
Section |--Adoption Data El enents

* * * * *
I1. Child s Denographic |Infornmation
* * *

C. Race/Ethnicity

1. Race

a. Anmerican Indian or Al aska Native

b. Asian

c. Black or African Anerican

d. Native Hawaiian or Other Pacific |Islander
e. Wiite

f. Unable to Determ ne

2. Hispanic or Latino Ethnicity
*

*  *

VI . Adoptive Parents
* *x * % %
C. Race/Ethnicity
1. Adoptive Mdther's Race (If Applicable)

a. American Indian or Al aska Native

b. Asian

c. Black or African American

d. Native Hawaiian or Other Pacific |Islander

e. Wiite

f. Unable to Determne

2. Hispanic or Latino Ethnicity of Mther (If Applicable)__
* * * * *

3. Adoptive Father's Race (If Applicable)

a. American Indian or Al aska Native

b. Asian

c. Black or African American

d. Native Hawaiian or Other Pacific |Islander
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e. Wite



f. Unable to Determne
4. H spanic or Latino Ethnicity of Father (If Applicable)

* *x * % %

Section Il--Definitions of Instructions for Adoption Data El enents

* x * % %

Il1. Child s Denpgraphic |Infornmation
* x K* * %

C. Race/Ethnicity

1. Race--In general, a person's race is determ ned by how t hey
define thenselves or by how others define them In the case of young
children, parents determine the race of the child. Indicate all races
(a-e) that apply with a “~"1.'' For those that do not apply, indicate a
"70."" Indicate T f. Unable to Determine'' with a 1'' if it applies and
a 0" if it does not.

American I ndian or Al aska Native--A person having origins in any of
the original peoples of North or South Anmerica (including Central
America), and who maintains tribal affiliation or community attachment.

Asi an-- A person having origins in any of the original peoples of
the Far East, Southeast Asia, or the Indian subcontinent including, for
exanpl e, Canbodi a, China, India, Japan, Korea, Ml aysia, Pakistan, the
Phi | i ppi ne Islands, Thail and, and Vi et nam

Bl ack or African Anerican--A person having origins in any of the
bl ack racial groups of Africa.

Native Hawaiian or Other Pacific |slander--A person having origins
in any of the original peoples of Hawaii, Guam Sanpa, or other Pacific
I sl ands.

VWhite--A person having origins in any of the original peoples of
Europe, the Mddle East, or North Africa.

Unabl e to Determ ne--The specific race category is ~“unable to
determi ne'' because the child is very young or is severely disabled and

no person is available to identify the child s race. ~“Unable to
deternmine'' is also used if the parent, relative or guardian is
unwilling to identify the child's race.

2. Hispanic or Latino Ethnicity--Answer "~“yes'' if the child is of

Mexi can, Puerto Rican, Cuban, Central or South American origin, or a
person of other Spanish cultural origin regardless of race. Wether or
not a person is Hispanic or Latino is determ ned by how they define

t hensel ves or by how others define them In the case of young children
parents determine the ethnicity of the child. ““Unable to Determ ne''’
is used because the child is very young or is severely disabled and no
ot her person is available to deterni ne whether or not the child is

Hi spanic or Latino. ~“Unable to determine'' is also used if the parent,
relative or guardian is unwilling to identify the child's ethnicity.

* *x * % %

VI. Adoptive Parents

* *x * * %

C. Race/Ethnicity--Indicate the race/ethnicity for each of the
adoptive parent(s). See instructions and definitions for the race/
ethnicity categories under data elenment II.C Use "~ "f. Unable to
Determine'' only when a parent is unwilling to identify his or her race
or ethnicity.

* *x * % %



Appendi x D to Part 1355--Foster Care and Adopti on Record Layouts

7. Appendix D to part 1355 is amended as foll ows:

a. Anend Section A by revising 1.b.(2) and (3), revising the
El ement No., Data el enment description, and No. of nuneric characters
colums of the table under c. for certain elenents, and revising the
nunber of "~ Total characters'';

b. Amend Section A by revising 2.b.(3) and the table under c.
i ncluding the No. of characters for Elenment No. 02 and the nunber for
"“Record Length'';

c. Anend Section B by revising 1.b.(2) and (3), revising the
El ement No., Data el enment description, and No. of nuneric characters
colums of the table under c. for certain elenents, and revising the
nunber of "~ Total characters''; and

d. Anmend Section B by revising 2.b.(3) and the table under c.
i ncluding the No. of characters for Elenment No. 02 and the nunber for
""Record Length'', to read as foll ows:

A. Foster Care

1. Foster Care Seni -Annual Detailed Data El enents Record

a. * *x %

b * *x %

(2) Enter date values in year, nonth and day order (YYYYMVDD),
e.g., 19991030 for October 30, 1999, or year and nonth order (YYYYMV,
e.g., 199910 for October 1999. Leave the el enment value blank if dates
are not applicable.

(3) For elements 8, 11-15, 26-40, 52, 54 and 59-65, which are
““select all that apply'' elements, enter a "~ ~1'' for each el enent that
applies, enter a zero for non-applicable el enents.

* * * * *

c. foster care Sem - Annual Detailed Data el ements Record | ayout

fol |l ows:

No. of nuneric

El ement No. Appendi x A data el enent Dat a
el enment description characters
* * * * * *
*
02 . B. Report period
endi ng date..... 6
* * * * * *
*
05 . E. Dat e of nopst
recent periodic 8
revi ew
06 1. A Child' s date

of birth......... 8



08a
I ndi an or Al aska

08b

08c

African Anerican.....
08d

Hawai i an or O her

I sl ander.
08e

09
Latino Ethnicity..

*

18
renmoval from

[[ Page 4086]]

*

20
di scharged from

care episode
21
removal from

22

transaction date......

23
pl acement in current

setting.

*

45
(1st principa

46
(2nd principa

Vii.B. 1

Vil.B. 2.

Aneri can

native.

Bl ack or
Nati ve

Pacific

Unable to

Hi spani c or

Date of first

home.

Date child was
| ast foster
Dat e of | atest

home.
Renoval

Dat e of

foster care

Year of birth

caret aker).
Year of birth

car et aker) .



47
not her's parenta

term nation.
48
or putative

parental rights.

*

50
(1st foster

51
(2nd foster

52

f oster caretaker..

52a
I ndi an or Al aska

52b

52¢c

African Anmerican.....

52d
Hawai i an or O her

I sl ander.
52e

53
Latino ethnicity

car et aker.
54

foster caretaker.

54a
I ndi an or Al aska

54c

African Anerican.....

54d
Hawai i an or O her

I sl ander.
54e

55
Latino ethnicity

VI, A

Viil.B.

Dat e of
rights
Date of |ega

father's

Year of birth

car et aker).
Year of birth

caret aker).
Race of 1st

Aneri can

Nat i ve.

Bl ack or
Nati ve

Paci fic

Unable to

Hi spani c or

of 1st foster
Race of 2nd
Anmer i can

Nat i ve.

Bl ack or
Nati ve

pacific

Unable to

Hi spani c or



of 2nd foster

car et aker.
56 X A 1. Dat e of
di scharge from foster 8
care.
57 X A 2. Foster care
di scharge 8
transacti on
dat e.
* * * * * *
*
................................... Tot a
Characters........ 197

2. Foster Care Sem - Annual Summary Data El enents Record
a. * * *
b
(3) Enter date values in year, nmonth order (YYYYMM, e.g.,199912
for December 1999.

c. Foster Care Sem - Annual Summary Data El enents Record Layout
foll ows:

No. of
El ement No. Summary data file characters
* * * * *
02 Report period ending date 6
(YYYYMV) .
* * * * *
Record Length............... 174

B. Adoption

1. Adoption Sem - Annual Detailed Data El enents Record

a. * ok 0k

b. * x %

(2) Enter date values in year, nonth and day order (YYYYMVDD),
e.g., 19991030 for October 30, 1999, or year and nonth order (YYYYMV),
e.g., 199910 for Cctober 1999. Leave the elenent value blank if dates
are not applicable.

(3) For elements 7, 11-15, 25, 27 and 29-32 which are " sel ect al
that apply'' elenents, enter a ~"1'' for each elenment that applies;
enter a zero for non-applicable el enents.

c. Adoption Sem - Annual Detail ed Data El enents Record Layout
fol |l ows:



No. of nuneric

El ement No. Appendi x B data el enent Dat a

el ement description characters

* * * * * *
*
02 . B. Report period
endi ng date..... 6

* * * * * *
*
05 1. A Dat e of
birth................. 6

* * * * * *
*
07 I1.C. 1
Race......... ... .. . . . . . . 0 ...
07a e Aneri can
I ndi an or Al aska 1

Nat i ve.
07b e
ASian. . .......... 1
O7C e Bl ack or
African Anerican..... 1
O7d e Nati ve
Hawai i an or O her 1
Pacific

I sl ander.
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07€
VWhite. ... ... .. .. .. 1
O7F Unable to
Determine........... 1
08 . C 2. Hi spani c or
Latino ethnicity.. 1

* * * * * *
*
16 IV.A 1 Mot her' s year
of birth........ 4
17 V. A 2. Fat her's
(Putative or |egal) 4

year of

birth.

* * * * * *



19 V. A 1.

nother's term nation

rights.

20 V. A 2.

father's term nati on

rights.

21 V. B.

| egalized.......

*

23 \Y/I

of birth (if

24 A/

of birth (if

25 VI .

nother's race........

25a e

I ndi an or Al aska

25C e

African Anerican.....

25d

Hawai i an or O her

I sl ander.

25€ e

26 VI .

Latino Ethnicity..

27 VI .

father's race........

27a e

I ndi an or Al aska

27C e

African Anerican.....

27d

Hawai i an or O her

I sl ander.

27€ e

28 VI .

Latino Ethnicity..

B. 1.

B. 2.

Dat e of
of parental
Dat e of
of parenta

Dat e adopti on

Mot her's year

applicable).
Fat her's year

applicable).
Adoptive

Aneri can

Nat i ve.

Bl ack or
Nati ve

Pacific

Unable to
Hi spani c or
Adoptive
Anmer i can

Nat i ve.

Bl ack or
Nati ve

Pacific

Unable to

Hi spani c or



2. Adoption Sem - Annual Summmary Data El ements Record

a. * * *

b. * * *

(3) Enter data values in year, nonth order (YYYYMM, e.g., 199912
for Decenber 1999.

c. Adoption Sem - Annual Sunmary Data El ement Record Layout follows:

No. of
El enment No. Summary data file characters
* * * * *
02 Report period ending date 6
(YYYYMV) .
* * * * *
Record Length............... 174

Appendi x E to Part 1355--Data Standards

8. Appendix E to part 1355 is amended as foll ows:
a. Anend Section A 2. by adding paragraph a.(18);

b. Revise Section A 3. paragraph a. (1), and the el enment description
for Element No. 09, 53, and 55 of the chart under b.(2);

c. Anmend Section B.2. by revising paragraph a.(8) and adding
par agraph a. (9); and

d. In Section B.3. revise paragraph a. (1), the elenment description
for Element No. 08, 26 and 28 of the chart under b.(2), to read as
fol |l ows:

A. Foster Care

* x * * %

2. Detailed Data File Subni ssion Standards

* x %
a

(18) In Elenments 8, 52, and 54, race categories (" "a'' through
“e'') and " f. Unable to Determine'' cannot be coded ""0,'' for it
does not apply. If any of the race categories apply and are coded as

"71'" then " f. Unable to Determine'' cannot al so apply.

* x * * %

3. Mssing Data Standards

* *x * % %

* x %
a.



(1) Data el enents whose values fail internal consistency
validations as outlined in A 2.a.(1)-(18) above, and

* *x * % %

El ement No. El ement description
* * * * *
09 Child's Hi spanic or Latino
Et hnicity
* * * * *
53 Hi spanic or Latino Ethnicity of
1st foster caretaker
* * * * *
55 Hi spanic or Latino Ethnicity of

2nd foster caretaker

2. Detailed Data El enents File Subm ssion Standards

* x %
a

(8) If the "“Famly Structure'' (Element 22) is option 3, Single

Femal e, then the Mother's Year of Birth (Elenent 23), the "~ Adoptive
Mot her's Race'' (Elenent 25) and "~ Hispanic or Latino Ethnicity'
(El enent 26) nust be conpleted. Simlarly, if the "~ Famly
Structure'' (Elenment 22) is option 4, Single Male, then the Father's
Year of Birth (Elenent 24), the Adoptive Father's Race'' (Elenent
27) and " “Hispanic or Latino Ethnicity'' (Elenment 28) nust be
conpleted. If the “~“Famly Structure'' (Elenent 22) is option 1 or
2, then both Mother's and Father's "~ Year of Birth,'' "~“Race'' and
"“Hispanic or Latino Ethnicity'' nust be conpl et ed.

(9) In Elements 7, 25, and 27, race categories ( "a t hr ough

“e'') and " f. Unable to Deternine'' cannot be coded ""0,'' for it
does not apply. If any of the race categories apply and are coded as

"71'" then " f. Unable to Determine'' cannot al so apply.
* x K* * %
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3. M ssing Data Standards

(1) Data elenments whose values fail internal consistency
validations as outlined in 2.a.(1)-(9) above, and

* *x * % %



El ement No. El ement description

* * * * *
08 Is the child of Hispanic or Latino
ethnicity?
* * * * *
26 Hi spanic or Latino ethnicity of
not her
* * * * *
28 Hi spanic or Latino ethnicity of
fat her

PART 1356- - REQUI REMENTS APPLI CABLE TO TI TLE | V-E

9. The authority citation for Part 1356 continues to read as
fol |l ows:

Aut hority: 42 U. S.C. 620 et seq., 42 U.S.C. 670 et seq., and 42
U S.C. 1302.

10. Section 1356.20 is anended by revising the first two sentences
of paragraph (e)(4) to read as foll ows:

Sec. 1356.20 State plan docunent and subm ssion requirenents.

* x * % %

(e)***

(4) Action. Each Regional Adnministrator, ACF, has the authority to
approve State plans and amendnents thereto which provide for the
adm ni stration of foster care nmintenance paynents and adoption
assi stance progranms under section 471 of the Act. The Comnri ssi oner
ACYF, retains the authority to determ ne that proposed plan material is
not approvable, or that a previously approved plan no | onger neets the
requi renents for approval. * * *

* x * % %

11. Section 1356.21 is revised to read as foll ows:

Sec. 1356.21 Foster care nmintenance paynents program i npl enentation
requi renents.

(a) Statutory and regulatory requirements of the Federal foster
care program To inplenent the foster care naintenance payments program
provisions of the title IV-E State plan and to be eligible to receive
Federal financial participation (FFP) for foster care nmintenance
paynments under this part, a State nust neet the requirenents of this
section, 45 CFR 1356.22, 45 CFR 1356.30, and sections 472, 475(1),
475(4), 475(5) and 475(6) of the Act.

(b) Reasonable efforts. The State nust make reasonable efforts to



mai ntain the fanmily unit and prevent the unnecessary renoval of a child
fromhis/her home, as long as the child's safety is assured; to effect
the safe reunification of the child and famly (if temporary out-of -
home placenent is necessary to ensure the inmedi ate safety of the
child); and to make and finalize alternate permanency plans in a tinely
manner when reunification is not appropriate or possible. In order to
satisfy the " “reasonable efforts'' requirements of section 471(a)(15)
(as inplenented through section 472(a)(1) of the Act), the State nust
nmeet the requirenments of paragraphs (b) and (d) of this section. In
deternmining reasonable efforts to be made with respect to a child and
in maki ng such reasonable efforts, the child s health and safety nust
be the State's paranount concern

(1) Judicial determ nation of reasonable efforts to prevent a
child's renmpoval fromthe hone.

(i) When a child is renoved from his/her hone, the judicia
determ nati on as to whet her reasonable efforts were made, or were not
required to prevent the renoval in accordance with paragraph (b)(3) of
this section, nust be made no |ater than 60 days fromthe date the
child is renoved fromthe hone pursuant to paragraph (k) of this
secti on.

(ii) If the determ nation concerning reasonable efforts to prevent
the renoval is not made as specified in paragraph (b)(1)(i) of this
section, the child is not eligible under the title IV-E foster care
mai nt enance paynents program for the duration of that stay in foster
care.

(2) Judicial determ nation of reasonable efforts to finalize a
per manency pl an.

(i) The State agency must obtain a judicial determ nation that it
has nmade reasonable efforts to finalize the permanency plan that is in
effect (whether the plan is reunification, adoption, |ega
guardi anshi p, placenment with a fit and willing relative, or placenent
i n anot her planned permanent |iving arrangenent) within twelve nonths
of the date the child is considered to have entered foster care in
accordance with the definition at Sec. 1355.20 of this part, and at
| east once every twelve nmonths thereafter while the child is in foster
care.

(ii) If such a judicial determ nation regarding reasonable efforts
to finalize a permanency plan is not nmade, the child becomes ineligible
under title IV-E fromthe end of the twelfth nmonth foll owi ng the date
the child is considered to have entered foster care in accordance with
the definition at Sec. 1355.20 of this part, or the end of the nmonth in
which the npst recent judicial determ nation of reasonable efforts to
finalize a permanency plan was nmade, and renmins ineligible until such
a judicial determ nation is nade.

(3) Circunstances in which reasonable efforts are not required to
prevent a child's renmoval from honme or to reunify the child and famly.
Reasonabl e efforts to prevent a child' s renmoval from home or to reunify
the child and family are not required if the State agency obtains a
judicial determ nation that such efforts are not required because:

(i) A court of conmpetent jurisdiction has determ ned that the
parent has subjected the child to aggravated circunstances (as defined
in State |law, which definition may include but need not be linmted to
abandonnent, torture, chronic abuse, and sexual abuse);

(ii) A court of conpetent jurisdiction has determ ned that the
parent has been convicted of:

(A) Murder (which would have been an of fense under section 1111(a)
of title 18, United States Code, if the offense had occurred in the



special maritine or territorial jurisdiction of the United States) of
anot her child of the parent;

(B) Voluntary mansl aughter (which would have been an of fense under
section 1112(a) of title 18, United States Code, if the offense had
occurred in the special maritinme or territorial jurisdiction of the
United States) of another child of the parent;

(C) Aiding or abetting, attenpting, conspiring, or soliciting to
commit such a nmurder or such a voluntary mansl aughter; or

(D) A felony assault that results in serious bodily injury to the
child or another child of the parent; or

(iii) The parental rights of the parent with respect to a sibling
have been terminated involuntarily.

(4) Concurrent planning. Reasonable efforts to finalize an
al ternate permanency plan nay be made concurrently with reasonabl e
efforts to reunify the child and famly.

(5) Use of the Federal Parent Locator Service. The State agency may
seek the services of the Federal Parent Locator Service to search for
absent parents at any point in order to facilitate a permanency pl an.

(c) Contrary to the welfare determ nation. Under section 472(a)(1)
of the Act, a child' s renoval fromthe hone nust have been the result
of a judicial determ nation (unless the child was renoved pursuant to a
vol untary placenent agreenent) to the effect that
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continuation of residence in the honme would be contrary to the welfare,
or that placenment would be in the best interest, of the child. The
contrary to the welfare determ nati on nust be nmade in the first court
ruling that sanctions (even tenporarily) the renmoval of a child from
hone. If the determ nation regarding contrary to the welfare is not
made in the first court ruling pertaining to renoval fromthe hone, the
child is not eligible for title IV-E foster care maintenance paynents
for the duration of that stay in foster care.

(d) Docunentation of judicial determ nations. The judicia
deternminations regarding contrary to the welfare, reasonable efforts to
prevent renmpval, and reasonable efforts to finalize the permanency plan
in effect, including judicial determinations that reasonable efforts
are not required, nust be explicitly docunented and nust be made on a
case- by-case basis and so stated in the court order

(1) If the reasonable efforts and contrary to the welfare judicia
determinations are not included as required in the court orders
identified in paragraphs (b) and (c) of this section, a transcript of
the court proceedings is the only other docunentation that will be
accepted to verify that these required determ nations have been made.

(2) Neither affidavits nor nunc pro tunc orders will be accepted as
verification docunentation in support of reasonable efforts and
contrary to the welfare judicial determ nations.

(3) Court orders that reference State |law to substantiate judicia
determ nati ons are not acceptable, even if State |aw provides that a
renoval must be based on a judicial determination that remaining in the
home woul d be contrary to the child' s welfare or that renoval can only
be ordered after reasonable efforts have been nede.

(e) Trial home visits. Atrial home visit nmay not exceed six nonths
in duration, unless a court orders a longer trial home visit. If a
trial hone visit extends beyond six nonths and has not been authorized
by the court, or exceeds the tinme period the court has deened
appropriate, and the child is subsequently returned to foster care,



t hat pl acenent nust then be considered a new placenent and title |IV-E
eligibility nust be newly established. Under these circunstances the
judicial determinations regarding contrary to the welfare and
reasonable efforts to prevent renoval are required.

(f) Case review system |In order to satisfy the provisions of
section 471(a)(16) of the Act regarding a case review system each
State's case revi ew system nust neet the requirenents of sections
475(5) and 475(6) of the Act.

(g) Case plan requirenments. In order to satisfy the case plan
requi rements of sections 471(a)(16), 475(1) and 475(5) (A) and (D) of
the Act, the State agency must promnulgate policy materials and
instructions for use by State and |l ocal staff to determ ne the
appropri ateness of and necessity for the foster care placenment of the
child. The case plan for each child nust:

(1) Be a witten docunment, which is a discrete part of the case
record, in a format determ ned by the State, which is devel oped jointly
with the parent(s) or guardian of the child in foster care; and

(2) Be devel oped within a reasonabl e period, to be established by
the State, but in no event |ater than 60 days fromthe child' s renova
fromthe home pursuant to paragraph (k) of this section

(3) Include a discussion of how the case plan is designed to
achi eve a safe placenent for the child in the | east restrictive (nost
famly-like) setting available and in close proximty to the hone of
the parent(s) when the case plan goal is reunification and a discussion
of how the placenent is consistent with the best interests and specia
needs of the child. (FFP is not avail able when a court orders a
pl acenment with a specific foster care provider);

(4) Include a description of the services offered and provided to
prevent renoval of the child fromthe home and to reunify the famly;
and

(5) Docunent the steps to finalize a placenent when the case pl an
goal is or becomes adoption or placenment in another permanent hone in
accordance with sections 475(1)(E) and (5)(E) of the Act. \Wen the case
pl an goal is adoption, at a m ninmum such docunentation shall include
child-specific recruitnent efforts such as the use of State, regional
and national adoption exchanges including electronic exchange systens.

(This requirement has been approved by the O fice of Management and
Budget (OMB) under OVB control number 0980-0140)

(h) Application of the permanency hearing requirenents.

(1) To neet the requirenents of the permanency hearing, the State
nmust, anong ot her requirenents, conply with section 475(5)(C) of the
Act .

(2) In accordance with paragraph (b)(3) of this section, when a
court determines that reasonable efforts to return the child hone are
not required, a permanency hearing nust be held within 30 days of that
determ nation, unless the requirenments of the permanency hearing are
fulfilled at the hearing in which the court determ nes that reasonable
efforts to reunify the child and fam |y are not required.

(3) If the State concludes, after considering reunification,
adoption, |egal guardi anship, or permanent placenent with a fit and
willing relative, that the nbost appropriate permanency plan for a child
is placement in another planned permanent |iving arrangenent, the State
nmust docunent to the court the compelling reason for the alternate
pl an. Exanpl es of a conpelling reason for establishing such a
per manency plan may incl ude:



(i) The case of an ol der teen who specifically requests that
emanci pati on be established as his/her permanency pl an

(ii) The case of a parent and child who have a significant bond but
the parent is unable to care for the child because of an enotional or
physi cal disability and the child' s foster parents have conmtted to
raising himher to the age of mpjority and to facilitate visitation
with the disabled parent; or,

(iii) the Tribe has identified another planned permanent |iving
arrangenent for the child.

(4) When an adm nistrative body, appointed or approved by the
court, conducts the permanency hearing, the procedural safeguards set
forth in the definition of permanency hearing nust be so extended by
the adm ni strative body.

(i) Application of the requirenents for filing a petition to
term nate parental rights at section 475(5)(E) of the Social Security
Act. (1) Subject to the exceptions in paragraph (i)(2) of this section,
the State nust file a petition (or, if such a petition has been filed
by another party, seek to be joined as a party to the petition) to
term nate the parental rights of a parent(s):

(i) Whose child has been in foster care under the responsibility of
the State for 15 of the nobst recent 22 nonths. The petition nust be
filed by the end of the child's fifteenth nonth in foster care. In
calculating when to file a petition for term nation of parental rights,
the State:

(A) Must calculate the 15 out of the npbst recent 22 nonth period
fromthe date the child entered foster care as defined at section
475(5)(F) of the Act;

(B) Must use a cunul ative method of cal culati on when a child
experiences multiple exits fromand entries into foster care during the
22 nmonth peri od;

(C) Must not include trial honme visits or runaway episodes in
calculating 15 nonths in foster care; and,

(D) Need only apply section 475(5)(E) of the Act to a child once if
the State
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does not file a petition because one of the exceptions at paragraph
(i)(2) of this section applies;

(ii) Whose child has been determ ned by a court of conpetent
jurisdiction to be an abandoned infant (as defined under State |aw).
The petition to termnate parental rights nust be filed within 60 days
of the judicial determination that the child is an abandoned i nfant;
or,

(iii) Who has been convicted of one of the felonies listed at
paragraph (b)(3)(ii) of this section. Under such circunstances, the
petition to term nate parental rights nust be filed within 60 days of a
judicial determination that reasonable efforts to reunify the child and
parent are not required.

(2) The State may elect not to file or join a petition to terni nate
the parental rights of a parent per paragraph (i)(1) of this section
if:

(i) At the option of the State, the child is being cared for by a
rel ative;

(ii) The State agency has docunented in the case plan (which nust
be available for court review) a compelling reason for determ ning that
filing such a petition would not be in the best interests of the



i ndi vidual child. Conpelling reasons for not filing a petition to
term nate parental rights include, but are not limted to:

(A) Adoption is not the appropriate permanency goal for the child;
or,

(B) No grounds to file a petition to terninate parental rights
exi st; or,

(C) The child is an unacconpani ed refugee minor as defined in 45
CFR 400. 111; or

(D) There are international |egal obligations or conpelling foreign
policy reasons that would preclude terninating parental rights; or

(iii) The State agency has not provided to the fam |y, consistent
with the tine period in the case plan, services that the State deens
necessary for the safe return of the child to the hone, when reasonabl e
efforts to reunify the famly are required.

(3) Wien the State files or joins a petition to terninate parenta
rights in accordance with paragraph (i)(1) of this section, it nust
concurrently begin to identify, recruit, process, and approve a
qual i fied adoptive famly for the child.

(j) Child of a minor parent in foster care. Foster care maintenance
paynments made on behalf of a child placed in a foster famly hone or
child care institution, who is the parent of a son or daughter in the
sane home or institution, nust include amounts which are necessary to
cover costs incurred on behalf of the child's son or daughter. Said
costs nust be limted to funds expended on those itens described in the
definition of foster care nmintenance paynents.

(k) Rermoval fromthe honme of a specified relative.

(1) For the purposes of neeting the requirenents of section
472(a)(1l) of the Act, a renoval fromthe hone must occur pursuant to:

(i) A voluntary placement agreenment entered into by a parent or
relative which | eads to a physical or constructive renmoval (i.e., a
non- physi cal or paper renpoval of custody) of the child fromthe hone;
or

(ii) Ajudicial order for a physical or constructive renoval of the
child froma parent or specified relative.

(2) A renmoval has not occurred in situations where |egal custody is
renmoved fromthe parent or relative and the child remains with the sanme
relative in that home under supervision by the State agency.

(3) Achild is considered constructively renoved on the date of the
first judicial order renoving custody, even tenporarily, fromthe
appropriate specified relative or the date that the voluntary placenent
agreenent is signed by all relevant parties.

(I') Living with a specified relative.For purposes of neeting the
requirenents for living with a specified relative prior to renoval from
the hone under section 472(a)(1l) of the Act and all of the conditions
under section 472(a)(4), one of the two follow ng situations nust
apply:

(1) The child was living with the parent or specified relative, and
was AFDC eligible in that home in the nonth of the voluntary placenent
agreenent or initiation of court proceedings; or

(2) The child had been living with the parent or specified relative
within six months of the nonth of the voluntary placenent agreenment or
the initiation of court proceedings, and the child would have been AFDC
eligible in that month if s/he had still been living in that hone.

(m Review of payments and licensing standards. In neeting the
requi renments of section 471(a)(1l1) of the Act, the State nust review at
reasonabl e, specific, tinme-limted periods to be established by the
State:



(1) The ampunt of the paynents made for foster care maintenance and
adopti on assistance to assure their continued appropriateness; and

(2) The licensing or approval standards for child care institutions
and foster fam |y hones.

(n) Foster care goals. The specific foster care goals required
under section 471(a)(14) of the Act nust be incorporated into State | aw
by statute or administrative regulation with the force of |aw

(o) Notice and opportunity to be heard. The State nust provide the
foster parent(s) of a child and any preadoptive parent or relative
providing care for the child with tinely notice of and an opportunity
to be heard in permanency hearings and six-nonth periodic reviews held
with respect to the child during the tine the child is in the care of
such foster parent, preadoptive parent, or relative caregiver. Notice
of and an opportunity to be heard does not include the right to
standing as a party to the case.

12. Section 1356.30 is redesignated as Sec. 1356.22 and revised to
read as foll ows:

Sec. 1356.22 |Inplenentation requirements for children voluntarily
pl aced in foster care.

(a) As a condition of receipt of Federal financial participation
(FFP) in foster care nmmi ntenance paynents for a dependent child renoved
fromhis home under a voluntary placenent agreenent, the State nust
neet the requirenments of:

(1) Section 472 of the Act, as anended;

(2) Sections 422(b)(10) and 475(5) of the Act;

(3) 45 CFR 1356.21 (f), (g), (h), and (i); and

(4) The requirenments of this section

(b) Federal financial participation is available only for voluntary
foster care maintenance expenditures nade within the first 180 days of
the child' s placenent in foster care unless there has been a judicia
determination by a court of conpetent jurisdiction, within the first
180 days of such placenent, to the effect that the continued voluntary
pl acenent is in the best interests of the child.

(c) The State agency must establish and maintain a uniform
procedure or system consistent with State law, for revocation by the
parent(s) of a voluntary placenent agreenent and return of the child.

13. New Sec. 1356.30 is added to read as foll ows:

Sec. 1356.30 Safety requirenents for foster care and adoptive hone
provi ders.

(a) Unless an election provided for in paragraph (d) of this
section is made, the State nmust provi de docunentation that crim nal
records checks have been conducted with respect to prospective foster
and adoptive parents.

(b) The State may not approve or |icense any prospective foster or
adoptive parent, nor nay the State claimFFP for any foster care
mai nt enance or adoption assistance paynent nmade on behal f of a child
pl aced in a foster hone
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operat ed under the auspices of a child placing agency or on behal f of a
child placed in an adoptive hone through a private adoption agency, if
the State finds that, based on a criminal records check conducted in
accordance with paragraph (a) of this section, a court of conpetent
jurisdiction has deternm ned that the prospective foster or adoptive
parent has been convicted of a felony involving:

(1) Child abuse or neglect;

(2) Spousal abuse;

(3) Acrine against a child or children (including child
por nogr aphy); or,

(4) A crinme involving violence, including rape, sexual assault, or
hom ci de, but not including other physical assault or battery.

(c) The State may not approve or |license any prospective foster or
adoptive parent, nor nmay the State claimFFP for any foster care
mai nt enance or adoption assistance paynent nade on behalf of a child
pl aced in a foster hone operated under the auspices of a child placing
agency or on behalf of a child placed in an adoptive hone through a
private adoption agency, if the State finds, based on a crimna
records check conducted in accordance with paragraph (a) of this
section, that a court of conpetent jurisdiction has determ ned that the
prospective foster or adoptive parent has, within the last five years,
been convicted of a felony involving:

(1) Physical assault;

(2) Battery; or,

(3) A drug-related of fense.

(d)(1) The State may el ect not to conduct or require crimna
records checks on prospective foster or adoptive parents by:

(i) Notifying the Secretary in a letter fromthe Governor; or

(ii) Enacting State |egislation.

(2) Such an election also renpves the State's obligation to conport
wi th paragraphs (b) and (c) of this section.

(e) In all cases where the State opts out of the crimnal records
check requirement, the licensing file for that foster or adoptive
fam |y must contain docunentation which verifies that safety
considerations with respect to the caretaker(s) have been addressed.

(f) In order for a child care institution to be eligible for title
I V-E funding, the licensing file for the institution nust contain
docunent ati on which verifies that safety considerations with respect to
the staff of the institution have been addressed.

14. Section 1356.50 is anmended by revising paragraphs (a) and (b)
to read as foll ows:

Sec. 1356.50 W thhol ding of funds for nonconpliance with the approved
title I'V-E State plan.

(a) To be in compliance with the title IV-E State pl an
requi renents, a State nust neet the requirenents of the Act and 45 CFR
1356. 20, 1356.21, 1356.30, and 1356.40 of this part.

(b) To be in conpliance with the title IV-E State pl an
requi renents, a State that chooses to claimFFP for voluntary
pl acenents nust neet the requirenents of the Act, 45 CFR 1356.22 and
par agraph (a) of this section; and

* *x * % %

15. Section 1356.60 is anmended by revising paragraph (b)(1) and



renmovi ng paragraph (c)(4) to read as foll ows:

Sec. 1356.60 Fiscal requirenents (title IV-E).

* *x * * %

(b) Federal matching funds for State and local training for foster
care and adoption assistance under title |V-E.

(1) Federal financial participation is available at the rate of
seventy-five percent (75% in the costs of:

(i) Training personnel enployed or preparing for enploynent by the
State or |ocal agency administering the plan, and;

(ii) Providing short-termtraining (including travel and per diem
expenses) to current or prospective foster or adoptive parents and the
menbers of the state licensed or approved child care institutions
providing care to foster and adopted children receiving title IV-E

assi st ance.
* * * * %

Secs. 1356.65 and 1356. 70 [ Renpved]
16. Sections 1356.65 and 1356. 70 are renpved.

17. New Sec. 1356.71 is added to read as foll ows:

Sec. 1356.71 Federal review of the eligibility of children in foster
care and the eligibility of foster care providers intitle IV-E
prograns.

(a) Purpose, scope and overview of the process.

(1) This section sets forth requirenments governing Federal reviews
of State conpliance with the title IV-E eligibility provisions as they
apply to children and foster care providers under paragraphs (a) and
(b) of section 472 of the Act.

(2) The requirenments of this section apply to State agencies that
recei ve Federal paynents for foster care under title IV-E of the Act.

(3) The review process begins with a primary review of foster care
cases for the title IV-E eligibility requirenents. States determ ned to
be in substantial conpliance based on the primary review will not be
subject to another review for three years. States that are determn ned
not to be in conpliance will develop and inplenment a program
i mprovenent plan designed to correct the areas of non-conpliance, and a
secondary review wi Il be conducted after conpletion of the program
i mprovenent pl an.

(b) Conposition of review teamand prelimnary activities preceding
an on-site review.

(1) The review team nust be conposed of representatives of the
State agency, and ACF's Regional and Central O fices.

(2) The State nmust provide ACF with the conplete paynent history
for each of the sanple and oversanple cases prior to the on-site
revi ew

(c) Sanpling guidance and conduct of review.

(1) The list of sanpling units in the target population (i.e., the
sanpling frane) will be drawn by ACF statistical staff fromthe
Adoption and Foster Care Analysis and Reporting System (AFCARS) data



which are transmtted by the State agency to ACF. The sanpling frane
wi |l consist of cases of children who were eligible for foster care

mai nt enance paynents during the reporting period reflected in a State's
nost recent AFCARS data submission. For the initial primary review, if
these data are not available or are deficient, an alternative sanpling
frame, consistent with one AFCARS six-nonth reporting period, will be
sel ected by ACF in conjunction with the State agency.

(2) A sanple of 80 cases (plus a 10 percent oversanpl e of eight
cases) fromthe title IV-E foster care programwi ||l be selected for the
primary review utilizing probability sanpling nethodol ogies. Usually,
the chosen methodol ogy will be sinple random sanpling, but other
probability sanples may be utilized, when necessary and appropriate.

(3) Cases fromthe oversanple will be substituted and revi ewed for
each of the original sanple of 80 cases which is found to be in error

(4) At the conpletion of the primary review, the review teamw ||
determ ne the nunber of ineligible cases. When the total nunber of
i neligible cases does not exceed eight, ACF can conclude with a
probability of 88 percent that in a population of 1000 or nore cases
t he popul ation ineligibility case error rate is | ess than 15 percent

and the State will be considered in substantial conpliance. For primry
reviews held subsequent to the initial primary reviews, the acceptable
popul ation ineligibility case error rate threshold will be reduced from

| ess than 15 percent (eight or fewer ineligible cases)
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to |l ess than 10 percent (four or fewer ineligible cases)). A State
agency which nmeets this standard is considered to be in ~“substantia
conpliance'' (see paragraph (h) of this section). A disallowance wll
be assessed for the ineligible cases for the period of tine the cases
are ineligible.

(5) A State which has been deternmined to be in "~ nonconpliance'
(i.e., not in substantial conpliance) will be required to develop a
program i nprovenent plan according to the specifications discussed in
paragraph (i) of this section, as well as undergo a secondary review.
For the secondary review, a sanple of 150 cases (plus a 10 percent
oversanple of 15 cases) will be drawn fromthe npst recent AFCARS
submi ssion. Usual ly, the chosen nethodol ogy will be sinple random
sanpl i ng, but other probability sanples may be utilized, when necessary
and appropriate. Cases fromthe oversanple will be substituted and
reviewed for each of the original sanple of 150 cases which is found to
be in error.

(6) At the conpletion of the secondary review, the review teamwi ||
calculate both the sanple case ineligibility and dollar error rates for
the cases determined ineligible during the review. An extrapol ated
di sal | owance equal to the lower limt of a 90 percent confidence
interval for the population total dollars in error for the anount of
time corresponding to the AFCARS reporting period will be assessed if
both the child/ provider (case) ineligibility and dollar error rates
exceed 10 percent. If neither, or only one, of the error rates exceeds

10 percent, a disallowance will be assessed for the ineligible cases
for the period of tine the cases are ineligible.
(d) Requirenments subject to review States will be revi ewed agai nst

the requirenments of title IV-E of the Act regarding:

(1) The eligibility of the children on whose behalf the foster care
mai nt enance paynents are made (section 472(a)(1)-(4) of the Act) to
i ncl ude:



(i) Judicial determ nations regarding "~ reasonable efforts'' and
““contrary to the welfare'' in accordance with Sec. 1356.21(b) and (c),
respectively;

(ii) Voluntary placenent agreenments in accordance with
Sec. 1356. 22,

(iii) Responsibility for placenent and care vested with the State
agency;

(iv) Placenment in a licensed foster fam |y hone or child care
institution; and,

(v) eligibility for AFDC under such State plan as it was in effect
on July 16, 1996.

(2) Al owabl e paynents nade to foster care providers who conport
with sections 471(a)(10), 471(a)(20), 472(b) and (c) of the Act and
Sec. 1356. 30.

(e) Reviewinstrument. Atitle IV-E foster care eligibility review
checklist will be used when conducting the eligibility review

(f) Eligibility determination--child. The case record of the child
nmust contain sufficient docunentation to verify a child's eligibility
in accordance with paragraph (d)(1) of this section, in order to
substanti ate paynents made on the child's behal f.

(g) Eligibility determ nation--provider

(1) For each case being reviewed, the State agency nust nake
available a licensing file which contains the licensing history,
including a copy of the certificate of l|icensure/approval or letter of
approval, for each of the providers in the follow ng categories:

(i) Public child care institutions with 25 children or less in
resi dence;

(ii) Private child care institutions;

(iii) Group hones; and

(iv) Foster famly homes, including relative homes.

(2) The licensing file nmust contain docunmentation that the State
has conmplied with the safety requirenents for foster and adoptive
pl acenents in accordance with Sec. 1356. 30.

(3) If the licensing file does not contain sufficient information
to support a child' s placement in a licensed facility, the State agency
may provi de supplenental information fromother sources (e.g., a
conmput eri zed dat abase).

(h) Standards of conpliance.

(1) Disallowances will be taken, and plans for program i nprovenent
requi red, based on the extent to which a State is not in substantia
conpliance with recipient or provider eligibility provisions of title
IV-E, or applicable regulations in 45 CFR parts 1355 and 1356.

(2) Substantial conpliance and nonconpliance are defined as
fol |l ows:

(i) Substantial conpliance--For the primary review (of the sanple
of 80 cases), no more than eight of the title |IV-E cases revi ewed may
be determined to be ineligible. (This critical nunber of allowable
““errors,'' i.e., ineligible cases, is reduced to four errors or |less
in primary reviews held subsequent to the initial primary review). For
the secondary review (if required), substantial conpliance neans either
the case ineligibility or dollar error rate does not exceed 10 percent.

(ii) Nonconpliance--neans not in substantial conpliance. For the
primary review (of the sanple of 80 cases), nine or nore of the title
| V-E cases reviewed must be deternmined to be ineligible. (This critica
nunber of allowable “~“errors,'' i.e., ineligible cases, is reduced to
five or nore in primary reviews subsequent to the initial primry
review). For the secondary review (if required), nonconpliance neans



both the case ineligibility and dollar error rates exceed 10 percent.

(3) ACF will notify the State in witing within 30 cal endar days
after the conpletion of the review of whether the State is, or is not,
operating in substantial conpliance.

(4) States which are determined to be in substantial conpliance
nmust undergo a subsequent review after a mninmum of three years.

(i) Programinprovenent plans.

(1) States which are deternmined to be in nonconpliance with
reci pient or provider eligibility provisions of title |IV-E, or
applicable regulations in 45 CFR Parts 1355 and 1356, will develop a
program i nprovenent plan designed to correct the areas determ ned not
to be in substantial conpliance. The programinprovenment plan wll:

(i) Be developed jointly by State and Federal staff;

(ii) ldentify the areas in which the State's programis not in
substanti al conpliance;

(iii) Not extend beyond one year. A State will have a maxi mum of
one year in which to inplenent and conplete the provisions of the
program i nprovenent plan unless State |egislative action is required.
In such instances, an extension may be granted with the State and ACF
negotiating the terms and | ength of such extension that shall not
exceed the last day of the first legislative session after the date of
the program i nprovenent plan; and

(iv) Include:

(A) Specific goals;

(B) The action steps required to correct each identified weakness
or deficiency; and,

(C) a date by which each of the action steps is to be conpl et ed.

(2) States determined not to be in substantial conpliance as a
result of a primary review nmust submit the programinprovement plan to
ACF for approval within 90 cal endar days fromthe date the State
receives witten notification that it is not in substantial conpliance.
Thi s deadline may be extended an additional 30 cal endar days when a
State agency submits additional docunmentation to ACF in support of
cases deternmined to be ineligible as a result of the on-site
eligibility review

(3) The ACF Regional Ofice will intermttently review, in
conjunction with the State agency, the State's
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progress in conpleting the prescribed action steps in the program
i mprovenent pl an.

(4) If a State agency does not subnmit an approvabl e program
i mprovenent plan in accordance with the provisions of paragraphs (i)(1)
and (2) of this section, ACF will npve to a secondary review in
accordance with paragraph (c) of this section

(j) Disallowance of funds. The anmount of funds to be disall owed
will be determ ned by the extent to which a State is not in substantia
conpliance with recipient or provider eligibility provisions of title
I V-E, or applicable regulations in 45 CFR parts 1355 and 1356.

(1) States which are in found to be in substantial conpliance

during the primary or secondary review will have disallowances (if any)
determ ned on the basis of individual cases reviewed and found to be in
error. The amount of disallowance will be conmputed on the basis of

paynments associated with ineligible cases for the entire period of tine
t hat each case has been ineligible.
(2) States which are found to be in nonconpliance during the



primary review will have disall owances determ ned on the basis of

i ndi vi dual cases reviewed and found to be in error, and nust inplenment
a program inprovenment plan in accordance with the provisions contained
within it. A secondary review will be conducted no |ater than during

t he AFCARS reporting period which i mediately follows the program

i mprovenent plan conpletion date on a sanple of 150 cases drawn from
the State's nost recent AFCARS data. If both the case ineligibility and
dollar error rates exceed 10 percent the State is in nonconpliance and
an additional disallowance will be determ ned based on extrapol ation
fromthe sanple to the universe of clains paid for the duration of the
AFCARS reporting period (i.e., all title IV-E funds expended for a case
during the quarter(s) that case is ineligible). If either the case
ineligibility or dollar rate does not exceed 10 percent, the anmount of
di sal | owance will be conputed on the basis of paynents associated with
ineligible cases for the entire period of tine the case has been
determined to be ineligible.

(3) The State agency will be liable for interest on the anount of
funds disallowed by the Departnent, in accordance with the provisions
of 45 CFR 30. 13.

(4) States may appeal any disallowance actions taken by ACF to the
HHS Departmental Appeals Board in accordance with regul ations at 45 CFR
Part 16.

PART 1357-- REQUI REMENTS APPLI CABLE TO TI TLE I V-B

18. The authority citation for part 1357 continues to read as
foll ows:

Authority: 42 U. S.C. 620 et seq., 42 U.S.C. 670 et seq.; 42
U S.C 1302.

19. Section 1357.40 is anmended by revising paragraph (d)(6) to read
as follows:

Sec. 1357.40 Direct paynents to Indian Tribal Organizations (title IV-
B, subpart 1, child welfare services).

* * * * *

(d)* * ok

(6) In order to determ ne the ampbunt of Federal funds available for
a direct grant to an eligible I1TO the Departnent shall first divide
the State's title I'V-B allotnment by the nunber of children in the
State, then multiply the resulting amount by a nultiplication factor
deternmined by the Secretary, and then nultiply that anount by the
nunber of Indian children in the I TO population. The nultiplication
factor will be set at a | evel designed to achieve the purposes of the
act and revised as appropriate.
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