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 She won’t make an appointment,
come to your office, explain why she
needs a lawyer, and provide supporting
documents. You must forge a relation-
ship with your client for trust to
develop so that communication occurs.
This article explains how to build solid
relationships that lead to strong advo-
cacy for LGBTQ youth.

Why does knowing a client’s
LGBTQ status matter for
good representation?

I don’t care who they are sleeping
with, I’m just concerned with their
safety and permanency.

I don’t talk to my straight clients
about their love life.1

Sound familiar? Legal advocates may
be reluctant to explore sexuality and
gender identity. They aren’t normally
considered when representing youth in
foster care and they may seem
irrelevant to the court’s focus on
safety and permanency.

In some cases, a client’s sexual
orientation or gender identity will have

minimal impact on the lawyer’s rela-
tionship with the child or advocacy.
Consider a gay youth who has been
out for a number of years and comes
into foster care because his stepfather
beat him with a belt because of his bad
grades. His parents and extended fam-
ily accept his sexuality. He attends a
progressive school that has a policy
against sexual orientation and gender
identity discrimination. He is placed
with supportive relatives and the family
is working on reunification. Although
the lawyer may want to ask a few
questions to ensure his parents are
supportive, the focus of the advocacy
will be on reunification efforts such as
parenting and anger management
classes for the parents, and whether
the youth feels safe returning to the
home.

In most cases, however, the fact
that a child has identified or thinks they
may be LGBTQ will play a major role
in their well-being. Consider a gay
youth who is just beginning to experi-
ment with his sexuality and comes into
foster care because his mother beat
him for hanging out with the wrong
crowd. He is only out to some of his

close friends and he is scared of what
his parents will think. He is placed in a
group home where the other boys pick
on him because they think he is gay.
The social worker does not know of
any LGBTQ friendly placements or
counseling services. His grades are
starting to fall because he can’t con-
centrate in school. The youth’s
LGBTQ status impacts his placement,
services the agency provides to him
and his family for reunification, his
school situation, and his over all well-
being. A lawyer who does not establish
a relationship where the youth is com-
fortable enough to talk about his
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sexuality can not zealously advocate
for her client.

As stated in the first article in this
series and demonstrated in this ex-
ample, the child may have suffered
discrimination, harassment, or confu-
sion about why they differ from their
friends. These issues and feelings im-
pact the child’s services, placement,
and safety. Service providers, foster
parents, social workers, and the legal
community may have strong beliefs
about sexual orientation and gender
identity. Their feelings may impact the
provision of services.

Lawyers are stronger advocates
for their clients if they have essential
information about their clients.

Why is the court system
involved?

What happened in their home of
origin?

What negative school experi-

Provide competent representa-
tion.2 In addition to basic federal and
state abuse and neglect laws, including
the Adoption and Safe Families Act
and the Foster Care Independence
Act, lawyers who represent youth in
the child welfare system should also be
familiar with laws, regulations, and
policies related to LGBTQ youth. For
example, a child’s lawyer should know:

Whether a state has a law against
discrimination or harassment on
school property for sexual orien-
tation or gender identity.3

Whether a child welfare agency
has a policy prohibiting discrimi-
nation by foster parents based on
LGBTQ status of the youth.4

Whether a child welfare agency
has a specific policy on training
social workers to address LGBTQ
youth’s needs.5

If a child is going to be placed in
a group setting, whether the
setting has a nondiscrimination
policy and whether they have
restrictions on clothing or discus-
sions about sexual orientation.

If there are group care settings
exclusively for LGBTQ youth.6

Beyond laws and regulations law-
yers should know whether there are:

Mental health services aimed at
youth dealing with and disclosing
their LGBTQ status.

Service providers that are sensi-
tive to LGBTQ youth.

Foster homes that have a reputa-
tion for being open and sensitive
to unique LGBTQ issues.

Family counseling services that
address reunification when the
youth is LGBTQ.

Parents and Friends of Lesbians
and Gays (PFLAG) organizations
for parents and friends.7

Having a solid knowledge base
about issues likely to develop in the life
of a child who is LGBTQ is key to de-
veloping a relationship with the
LGBTQ child client.

(Continued from page 145)
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ences have they had?

Where do they want to live?

Who is important in their lives?

Where is the best placement that
will keep the youth safe?

For LGBTQ youth, sexual orienta-
tion and gender identity play a large
role in answering these questions. The
youth will be better protected and
achieve permanency sooner if they
share their LGBTQ status and any ef-
fects it has had on the youth’s life with
the lawyer. The way to get a youth to
answer these questions, including those
about sexual orientation and gender
identity, is to be diligent, communicate
effectively, keep confidences, advise
properly, and advocate without bias.

Do I ask the youth straight
out whether she is LGBT
or Q?

In several listening forums for this
project, professionals wanted to know
how they would find out their client’s
LGBTQ status. Should they ask their
client? Most youth responded that the
lawyer needs to build a trusting rela-
tionship before raising the topic of
sexual orientation and gender identity.
Sometimes it is obvious and the child
client is out and everyone knows.
When that’s not the case, lawyers must
build the relationship and get the child
to trust enough to disclose this poten-
tially sensitive aspect of their life.

It’s also important to realize that
LGBTQ status may not define the child
and other areas of the child’s life should
also take priority. Most LGBTQ youth
in foster care just want to be treated
like everyone else.

Relationship-Building
Skills for Lawyers
The ABA Model Rules of Conduct
discuss skills that lawyers must have
when representing clients. These skills
are especially important when the child
is or may be LGBTQ.

About this Series
This article is the third in a four-
part series prepared by the ABA’s
Opening Doors Project. This three-
year project aims to increase the
legal community’s awareness of
LGBTQ youth in foster care and
the issues they face. It will provide
advocacy tools to help lawyers
successfully represent these youth
and tools for judges to aid decision
making. For more information
about this project, visit
www.abanet.org/child/lgbtq.shtml.

Topics addressed in this series are:

Understanding LGBTQ
Youth Issues (July 2007)

Attitudes and Beliefs about
LGBTQ Youth
(September 2007)

Attorney-Client
Relationships (this issue)

Representation Issues
(February 2008 issue)
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Exercise diligence.8 For lawyers to
adequately represent a client, the client
has to trust the lawyer enough to share
very personal information. A lawyer
cannot represent someone he doesn’t
know well. Diligence and consistency
helps establish that trust. A child will
not initially trust the lawyer; the
lawyer’s job is gain that trust. One
way to do that is to show commitment
and dedication when advocating for
the child regardless of sexual orienta-
tion or gender identity. When a child
sees her lawyer working hard to give
her a voice, the child is more likely to
trust the lawyer.

An LGBTQ client is in a unique
situation because she likely has not dis-
closed her LGBTQ status to her law-
yer. Sometimes she will not have dis-
closed it to anyone. When the lawyer
is aware of a client’s LGBTQ status,
trust is still important to learn whether
her safety or well-being has been
harmed by her LGBTQ status. This in-
formation may be embarrassing or dif-
ficult for a child client to disclose. If
the child is in the process of coming
out to her family, friends, and those
around her, her situation may change
and she may be able to discuss her
options with her lawyer. Trust is
essential.

Communicate with your client.9

Communication is also essential for a
child to trust her lawyer. Lawyers
must meet with every child to discuss
the case in a safe, private environment,
preferably not in the court hallway
before a hearing. Meeting in a private
place shows that the lawyer considers
this case important and aids open
communication.

Depending on the jurisdiction, the
lawyer’s initial meeting with a client
may happen before or after the re-
moval hearing. During the first meeting
(and later meetings) the lawyer should
show his openness by:

Displaying materials or signs that
signal it is safe to discuss LGBTQ
issues (e.g., hate free zone sticker,
LGBTQ pride flag, and LGBTQ
ally button).

Using neutral (nongender-spe-
cific) language when asking
about the child’s social life.

Avoiding assumptions about
LGBTQ status based on dress.

If your client discloses LGBTQ
status, assure her that you will
keep her confidences (see next
section) and thank her for trusting
you with that information.

The lawyer should meet (or other-
wise communicate) consistently with
his client throughout the case. Most
children who are not out are not likely
to disclose their LGBTQ status after
the first meeting. Ongoing contact and
communication are essential in creat-
ing the trust necessary for a child to
disclose her LGBTQ status. Even if
the child doesn’t explicitly come out to
her lawyer, if there is continued con-
tact and discussions about the child’s
life, school issues, weekend plans, so-
cial life, friends with whom she associ-
ates, the child may imply her LGBTQ
status. Some lawyers may feel com-
fortable sharing a little about their own
private life to demonstrate familiarity
and build mutual trust.

Where should you meet your
client to build communication
and trust?

The ABA Standards of Practice for
Lawyers who Represent Children in
Abuse and Neglect Cases advise
lawyers to meet with their clients in a
safe environment that is most condu-
cive to developing a good relation-
ship.10 Most lawyers with high
caseloads and little time choose to
meet their clients in the courthouse,
their offices, or a foster home. Al-
though lawyers should engage their
clients in these environments, estab-

lishing trust and a relationship is more
likely if the meeting is in a location
where the child can speak openly.

If your client is LGBTQ, investi-
gate whether there is a LGBTQ-
friendly environment to meet. Not only
may this make your client comfortable
but it shows you are comfortable dis-
cussing sexuality and gender identity
with your client. Discuss this option

with your client and call the location in
advance to ensure you can meet
somewhere private. Some examples of
places where LGBTQ youth congre-
gate are:

JASMYN11

Tennessee Youth Advisory
Council Oasis Center12

Seattle’s LGBTQ Community
Center13

There are places like these in most
jurisdictions where youth will feel more
comfortable discussing these sensitive
issues.

Another way to pick a place to
meet is to give your client options that
include one LGBTQ friendly environ-
ment, one neutral place, and your of-
fice. This gives your client some con-
trol over where to meet and also
shows your willingness to meet in an
LGBTQ-friendly place.

Protect client confidentiality.14

Protecting your child client’s confi-
dences is one of the most important
ways to establish trust. Youth often
state that the lawyer should not
disclose the youth’s LGBTQ status
without their permission.15 If you are
the child’s guardian ad litem, be clear
about your role and whether your
client can expect you to keep what she
says confidential. If you are the child’s
lawyer, not only do you have an ethical
duty to maintain your client’s confi-
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When a child sees her lawyer working hard to give her a voice,
the child is more likely to trust the lawyer.
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dences but your client will be more
likely to give you information that will
assist your advocacy if she trusts you
to keep her confidences.

A child’s LGBTQ status can be
sensitive. Talk with your client about
who you can talk to about her status.
Do not disclose this status unless your
client gives you permission. However,
use your advisor role to help your cli-
ent feel comfortable coming out if it
would lead to a positive result in her
case.

Do I disclose my client’s
LGBGQ status if it presents
safety concerns?

If you have a traditional attorney-client
relationship with your client you must
adhere to Model Rule 1.6 and not
disclose your client’s status if she
opposes absent several exceptions.
Ideally, there are other ways to
address the safety concerns.

If your client is being harassed in
her placement, you could talk to
the social worker about a change
of placement and not be specific
about your concerns.

If your client’s peers at school are
causing her harm, you could
speak with the principal about the
harassment.

You could also ask the court to
change your client’s placement.

If alternative strategies do not rec-
tify the safety concerns, the best
course of action to maintain the integ-
rity of your relationship with your client
is to counsel her about consequences
of not disclosing her status and what
she may gain if she does disclose. Let
her know that she may be able to
change placements or get help at
school if she shares her status and the
negative treatment she is receiving.
Discuss ways to limit the disclosure
and allow your client to control how
the information is disclosed.

If your client is unwilling to dis-
close and you feel strongly that she is
at risk of physical harm, one exception

to maintaining confidentiality is to pro-
tect your client against substantial
bodily harm. You should disclose this
exception at the beginning of your rep-
resentation so your client is aware of
the possibility. You must make it clear
to her why you are disclosing and at-
tempt to minimize the number of
people who know.

Serve as an advisor.16 Beyond
advocating to a social worker or in a
courtroom for a client, a lawyer
representing a child must take on the
role of advisor. The child lawyer’s sole
professional responsibility is to the
child. The lawyer must provide advice
on placement options, permanency
plans, services, and visitation. The
lawyer must base the advice on all the
information and without bias (see next
section).

For example, consider a 15-year-
old girl is going to be placed in a home
that is not accepting of lesbians. She
tells her lawyer that she is attracted to
girls in her class but she has not told
anyone else. Her lawyer advises her
that her she may have a chance to be
placed with a family that accepts her
sexual orientation if they tell the social
worker. After fully discussing options,
the lawyer receives the youth’s per-
mission to disclose her sexuality and
she is placed with a more accepting
family.

Sometimes what the child wants
and what actually happens in the
courtroom or with the social worker
are not the same. It’s the lawyer’s job
to make the child understand that al-
though she should voice her opinion
and share her experiences with her
lawyer, she might not get exactly what
she wants. For example, consider a
teenager who comes out while in fos-
ter care. She wants to go home. Her
mom, who physically abused her, has
been taking parenting and anger man-
agement classes and also wants to
have her daughter come home. But
when she learns about her daughter’s
sexual orientation, she reacts with an-
ger, and now isn’t sure she wants her
daughter home. The lawyer should

argue for return home but should tell
his client that the judge may not order
reunification if her mom isn’t ready or
until counseling is in place to ensure the
child will be safe.

Avoid misconduct and prejudice.17

Comment three of the ABA Model
Rules states that a lawyer violates the
rules of professional conduct when, in
the course of representation, he
“knowingly manifests by words or
conduct a prejudice based
upon…sexual orientation…when such
actions are prejudicial to the adminis-
tration of justice.”18

Lawyers are going to have their
own prejudices (see “Exploring Atti-
tudes about LGBTQ Youth in Foster
Care,” September 2007 CLP), how-
ever, in developing a relationship with a
client who may be LGBTQ, a lawyer is
restricted from allowing LGBTQ preju-
dice to impact that relationship. The
lawyer should realize personal preju-
dices and ensure they do not interfere
with developing relationships with
clients.

Relationship-Building Skills
for Judges
Unlike a lawyer, the judge has limited
time and ability to develop a strong,
personal relationship with a child.
However, judges can take steps to
promote a positive relationship between
the court system and LGBTQ youth.

Ensure the best lawyer is
appointed to represent the child.
One option is specialized lawyers. If
the case involves a complex special
education issue, the judge can appoint a
lawyer who specializes or has knowl-
edge of special education. If a child
has a concurrent delinquency case, the
judge can appoint a lawyer experi-
enced in juvenile justice law. The same
applies to LGBTQ clients. If the judge
knows the child is LGBTQ, the judge
should have a list of lawyers who have
experience with LGBTQ clients and
ask one of those lawyers to represent
the child.
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Establish a courtroom that is open
and nonjudgmental. The judge
should discuss sexual orientation and
gender identity openly and know about
placement and counseling options. If
the child does not want everyone to
know about her sexual orientation, the
judge should respect that and not
announce it in open court. The child
will respect and like the judge if the
judge respects her privacy and wishes.
The judge sets the tone in the court-
room and should require everyone to
respect the child and not allow bias to
impact the outcome.

Conclusion
Establishing a relationship with a child
client is the foundation for successful
advocacy. LGBTQ clients may require
more time and energy when establish-
ing that relationship because of their
past experiences. The child’s lawyer
must be willing to put in extra effort to
relate to these youth and build trust so
that they feel comfortable communi-
cating. This improves the representa-
tion of LGBTQ clients.

Andrea Khoury, JD, is an assistant
director of child welfare for the
National Child Welfare Resource
Center on Legal and Judicial Issues, a
project of the ABA Center on
Children and the Law.
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