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ABSTRACT

The volume and complexity of dependency courts’ caseloads has changed
dramatically during the last several decades. Fueled by the explosion of parental drug
use and associated child abuse and neglect, dependency cases are imposing new and
expanded roles on judges and court systems. This study was designed to explore how
dependency courts are making permanency decisions under the Adoption and Safe
Families Act of 1997 (ASFA) for children of parental substance abusers. Research
methods included a mail survey of over 300 judges presiding in dependency courts;
telephone surveys with over 60 judges and community professionals; a legal analysis; and
five case studies of courts who have implemented special strategies to handle dependency
cases under ASFA when parents are substance abusers.

We derived four policy and practice implications and recommendations from the
case studies, mail surveys, and community telephone surveys:

1. Dependency courts should recognize that most cases involve parents who are
substance abusers. Instituting established “good practices” in all dependency
cases can also improve the response to cases in which parents are substance

abusers.

2. Dependency courts faced with a sizable caseload of parents with substance abuse
issues should consider, and plan for, special approaches to these cases.

3. As dependency courts implement special approaches, they need to ensure that
supports are in place, including training programs, substance abuse assessments,
substance abuse treatment programs, other service programs, and initiatives to
support parents throughout the dependency and treatment processes.

4. Programs should plan for, and implement, evaluations to assess the effectiveness
of special approaches to dependency cases when parents are substance abusers.



CHAPTER 1
INTRODUCTION

The volume and complexity of dependency courts’ caseloads has changed
dramatically during the last several decades. Fueled by the explosion of parental drug
use and associated child abuse and neglect, dependency cases are imposing new and
expanded roles on judges and court systems. These roles must effectively address a
broad range of social service, behavioral, public health, mental health, family, and legal
issues. Interagency relationships involved with the disposition of these cases are
changing as a result.

This study was designed to explore how dependency courts are making
permanency decisions under the Adoption and Safe Families Act of 1997 (ASFA) for
children of parental substance abusers. We found that some courts and child welfare
agencies have implemented new initiatives to address the accelerated timeframes ASFA
mandates without adding special programs to address the complexities of substance abuse
disorders. Cases with parental substance abuse are benefiting from these good practices,
including speedy assessments, early and frequent case reviews, monitoring of court
orders, holding people accountable for following the case plan, and providing a range of
services needed to help parents and children deal with the many problems frequently
faced by families in dependency court. Other courts have implemented good practices
and developed special programs for substance-abusing parents. In this report, we discuss
what we learned through the mail and telephone surveys, and five case studies. In the

five case studies, we discuss good practices in all dependency cases with an emphasis on



specific programs to respond to substance-abusing parents within ASFA timeframes and
requirements.

Background

The number of children in foster care has almost doubled between 1985 and 2003,
from 270,000 (National Conference of State Legislatures, 1998), to approximately
523,000 (Congressional Quarterly, 2005). The surge in the dependency caseload has
been coupled with an equally dramatic increase in out-of-home placements. Between
300,000 and 400,000 of the 520,000 children in out-of-home care in 1997 were estimated
to come from families where alcohol and other drug problems would determine whether
these children could return home to safe, stable families (Young, 2000). The intersection
of these phenomena on the dependency caseload has created a crisis situation for many
judicial systems and communities.

In response to this crisis, Congress established the Court Improvement Program
(CIP) in 1993 to address acutely needed reforms in child welfare litigation. Rapidly
escalating judicial caseloads, more difficult cases such as those involving substance
abuse, and the growing complexity of the litigation itself required action. Statutory
changes over the past two decades require more hearings, mandate additional types of
judicial decisions, and involve more parties in each case. The CIP grants are designed to
help states focus on these challenges and implement a plan to address them.

The federal CIP grants are given to the highest court in each state — those with
responsibility for administering state court systems — because they have oversight over
the lower courts and can contribute to long-term knowledge and commitment to child

welfare law. Under the CIP grants, each participating state court system conducted a



detailed assessment of how they are handling abuse, neglect, foster care, and adoption
cases; developed a plan of improvement; and is now implementing that plan. Some of
the types of reforms state courts are pursuing include implementing judicial case flow
management; improving judicial staffing; enhancing judicial data collection; reforming
state laws, policies and procedures; upgrading training; and improving legal
representation. States are currently conducting follow-up assessments to determine
whether their reforms are succeeding.

The CIP projects work to implement “best practices” as described in the Resource
Guidelines: Improving Court Practice in Child Abuse and Neglect Cases (National
Council of Juvenile and Family Court Judges, 1995). Endorsed by both the American
Bar Association (ABA) and the Conference of Chief Justices, the Resource Guidelines
are accepted in the field as optimal court practices. They describe and promote practices
such as expedited case management, early and frequent case reviews, and mediation.
Many of these practices, as well as certain social work practices such as concurrent
planning, were subsequently mandated by the Adoption and Safe Families Act. The CIP
projects were well established when ASFA was adopted in 1997 and therefore became
leaders in its implementation in the states.

ASFA requires courts to move children into permanent placement within an
accelerated timeframe (see Legal Issues, Chapter 2). ASFA also adds a significant
amount of judicial system oversight and service coordination functions between courts
and service agencies. Under ASFA, the judge must decide at various points in the court
proceedings whether the agency made “reasonable efforts” in light of the child’s current

and future health and safety needs, provide adequate services, attempt to reunify the



family, or diligently locate and secure an alternate permanent placement for the child.
The shorter time frames for permanency (12-14 months) may in fact conflict with the oft-
cited substance abuse treatment time frame of 18-24 months before stabilization.

Dependency Cases and Parental Substance Abuse

Parental substance use disorders complicate permanency planning for children in
the child welfare system and is a pervasive problem among families whose children enter
foster care (GAO, 1998). Researchers estimate that 40-80% of the families involved
with the child welfare system nationally are impacted by substance abuse, and child
welfare professionals support that belief (Chiancone, 1998). The Child Welfare League
of America (CWLA) documented that over one-third of referrals to public child welfare
agencies in 10 states that culminated in abuse and neglect petitions were related to
problems associated with parental drug or alcohol use (CWLA, 1992). The U.S. General
Accounting Office, reporting on foster care cases in California and Illinois (accounting
for 25% of the nation’s foster care population), estimated that over 80% of the
dependency cases resulting in foster care placements were referred as a result of parental
abuse of drugs and/or alcohol (GAO, 1998). The National Indian Child Welfare
Association has reported similar statistics of abuse and neglect cases involving Indian
children. These children are placed in foster care more often as compared with nonindian
children (NICWA, 2000).

Substance-abusing parents create many challenges for caseworkers and courts due
to the nature of addiction and its impact on parenting, placing children at risk by
engaging in illegal activities; neglecting children during drug use; spending money on

drugs rather than on food, clothing, and shelter; interacting unpredictably with children;



and leaving them unsupervised or supervised by inappropriate or dangerous caretakers
(GAO, 1998; Chiancone, 1998; McGee, et. al., 1998).
Challenges Parental Substance Abuse Brings to Permanency Planning

Parental substance abuse creates challenges for child protection agencies and
courts working with families in the child welfare system. Parental substance use may
impact children whether the mother used drugs while pregnant, or whether one or both
parents use drugs while rearing children. Research shows if a mother is high, in
withdrawal, or buying drugs (leaving children alone, bringing them along on the “buy,”
spending money allotted for food, shelter, or clothing), she cannot adequately care for the
child, leading to neglect (Zuckerman, 1994). Drug use interferes with and may impair
the parent-child attachment (Young, et al., 1998). Children of drug-dependent parents are
three times more likely to be abused and four times more likely to be neglected (CASA,
1999). These children are more likely to enter foster care than children of nonsubstance
abusers (GAO, 1998). Children of drug abusers are at increased risk for becoming
substance abusers (Chiancone, 1998). Additionally, there is evidence that being raised in
a home with a drug-involved parent leads to developmental problems (SAMHSA, 1999).

Getting a parent into treatment is difficult, and getting the parent to complete
treatment is much harder. A study of caseworkers in Illinois and California reported:

nearly 40% of substance-abusing parents in each state did not enter treatment,

40% in each state had entered treatment but relapsed, and

only 20% in each state had successfully completed or were in treatment at the

time of the study (GAO, 1998).

Further, enrolling in a treatment program does not ensure an addicted parent will

complete the program and never use drugs or alcohol again. In fact, research shows that

most substance abusers cycle in and out of sobriety. There is little support from the child



welfare system for relapse prevention posttreatment. If the goal is reunification, child
welfare workers must recommend if, and under what circumstances, a child may return
home. Parents addressing substance abuse need long-term assistance, whether their child
remains with them during treatment or is moved into foster care with the goal of
reunification (Barth, 1994).

While relapse is common, treatment providers and researchers say it can be
anticipated, especially for substance-addicted mothers. Women are more likely to face
difficulties completing treatment and have higher rates of relapse than men (Dore &
Doris, 1997). Research identifies several “triggers” for parenting women that can push
them into reabuse of substances, including generally unsupportive conditions (SAMHSA,
1999); the presence of a substance-abusing partner (Terling, 1999); emerging feelings of
guilt and shame, either for the neglect or abuse imposed on their children, or for their
own histories of molestation (Kaplan-Sanoff, 1996; Ingram, 2001); and stress of
parenting while trying to become drug-free (Ingram, 2001).

Differing professional orientations of child welfare and treatment professionals
may result in a “fragmented” delivery of services to an “overlapping population” (Colby
& Murrell, 1998). Without a fundamental understanding of addiction, treatment options,
and recovery, child welfare professionals may fail to recognize substance abuse; refer
substance-addicted parents to inappropriate treatment placements; or move to order TPR
at the first sign of relapse early in recovery. Without an understanding of the interplay
between addiction, parenting, and the child welfare process, treatment providers may
have limited success with parents who fear losing their children. And the strict deadlines

imposed by ASFA make informed decision-making even more crucial.



The fundamental difference between child welfare and treatment professionals
can be summed up by the answer to the question “Who is the client?” For child welfare
professionals, the answer is the child and the family. For treatment providers, the client is
the addicted individual. There are practical effects to these conflicting answers.

Lawyers for children, judges, and caseworkers are mandated by law to make
permanency decisions in the best interests of the child, and to do so within ASFA's strict
timeframes (PL98-617 & PL105-89). Those decisions will be based on addressing the
child’s immediate safety needs, and ensuring the goal of a safe, nurturing, and stable
situation in the future (Young, et al., 1998). The child-orientation may lead professionals
working with the family to view the substance-addicted parent as a self-centered
individual who cares more about getting high than caring about their child (Young, et al.,
1998). Doubt about a drug-using parent’s ability to overcome addiction may result in
premature TPR requests (Tracy & Farkas, 1994; AlA, 1998).

Treatment providers view the adult addict as the client. Success for treatment
programs is defined by a decreasing use of drugs and negative “personal consequences”
of addiction (Feig, 1998; SAMHSA, 1999). The client’s parenting status is irrelevant,
except to motivate the parent to remain in treatment (e.g., “You don‘t want to lose your
family because of your addiction, so get straight.”). Because drug-dependent mothers are
a minority in treatment programs, child issues are “often overlooked” (Feig, 1998).
Treatment counselors may be recovering addicts themselves (Young, et al., 1998),
leading them to empathize with their clients, which may undermine efforts to collaborate

with a child welfare system they perceive as “threatening” (Azzi-Lessing & Olsen, 1996).



A recent study highlights the difference in outlook of judges, caseworkers and
addiction counselors by examining the criteria deemed as most indicative of safe
reunification (Karoll, 2003). Caseworkers and judges agreed that the most important
factors were motivation (e.g., breaking off with a drug-using partner), recovery (e.g., can
identify own relapse triggers), competency/reliability (e.g., completes treatment goals,
finds a job), social support (develops and maintains a helping network), parenting (takes
care of medical and other appointments) and legal (cooperates with court and
caseworkers), all of which are measurable behaviors. Addiction counselors, to the
contrary, ranked experiential changes such as feeling shame and asking for advice as
most indicative of progress.

A major conflict between child welfare and treatment professionals results from
the very different timelines for addressing client needs (Azzi-Lessing & Olsen, 1996).
ASFA mandates permanency hearings in child protection cases at 12 months, and six-
month review hearings. Treatment providers regard recovery as a lifelong process, with
relapse likely. And research on children’s developmental growth shows the first 18
months of life to be critical for bonding, providing another justification for making
decisions quickly. These three timelines converge and can cause challenges when drug-
dependent parents are expected to be completely drug-free (and become nurturing
parents) within the 12-18 months of ASFA’s timeline.

Finally, state and federal laws and regulations protect children’s and treatment
clients’ privacy, and treatment programs hold the confidentiality of their clients’
information to be the linchpin of providing services. These safeguards can “hamper

collaboration” (Azzi-Lessing & Olsen, 1996). Treatment providers may worry, for



example, that sharing information with the child welfare agency will damage the
relationship of trust with the adult addict; will not positively impact reunification; or will
not result in more services to the client’s family (Feig, 1998). And caseworkers may
similarly feel “what’s the use?” if treatment does not work (Feig, 1998).

Efforts to Improve Handling of Cases Involving Parental Substance Abuse

Communities are trying to address the challenges inherent in child welfare cases
with parental substance abuse by introducing new approaches and changing practices of
child welfare agencies, courts, mental health agencies, and treatment programs. There is
a new recognition that coordination between child welfare and treatment professionals is
necessary to address the complex challenges presented by many families affected by
substance use disorders, due to awareness that the child welfare agency cannot solve the
problems alone (Semidei, Radel & Nolan, 2001).

Many jurisdictions are changing they way they address the multiple challenges
brought by families in the dependency system by implementing what the field considers
“good practices.” Many of these practices are supported by the Resource Guidelines:
Improving Court Practice in Child Abuse and Neglect Cases, which is the best practices
guide for dependency courts. Published by the National Council of Juvenile and Family
Court Judges in 1995, the Resource Guidelines have been endorsed by the American Bar
Association House of Delegates and the Conference of Chief Justices. The Guidelines set
forth the essential elements of properly conducted court hearings: timely and detailed
hearings as governed by federal (ASFA) and state law; policies against continuances;
reasonable efforts findings; calendaring for one-family-one judge; time-certain docketing;

competent and diligent representation for parents, children and agencies; family-friendly
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courtrooms; key decisions and detailed findings of fact and court orders at each hearing;
and appropriate use of mediation, among others.

The literature provides numerous examples of good practice, including:
coordination among child protection agencies, courts and treatment providers (whether
through family drug courts, treatment providers in the courtroom, family group
conferencing, multidisciplinary teams, etc.); early and intensive case management,
including frequent case reviews during the first six months; contracting with outside
treatment vendors for case management and referral to treatment; judicial monitoring of
court orders; comprehensive alcohol, drug, and service assessments of parents, children
and caregivers; mediation to identify issues and develop permanency plans; ongoing
continuum of care throughout recovery; and cross-training of all professionals on
substance abuse, treatment, and dependency case processing.

Family drug courts are an innovative and comprehensive approach to addressing
the multiple needs of families with parental substance use disorders, as they offer a model
of coordinating child welfare and service provision. Under the supervision of a judge,
family drug courts offer intensive drug treatment intervention and supportive services,
within a structure of sanctions and incentives. Currently there are family drug courts
programs in 43 states (BJA Drug Court Clearinghouse, 2005). Family drug court dockets
apply to dependency cases handled as civil abuse and neglect matters. These courts deal
with such issues as custody and visitation disputes, nonsupport, TPR petitions, and
guardianship proceedings. Family drug courts focus on providing and coordinating
intensive drug treatment and other ancillary service delivery (e.g., housing, etc.) to

parents with substance abuse problems.
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Family drug courts generally share these characteristics: judicial leadership and
monitoring of progress; goal of reunification; intensive treatment services; inter-
disciplinary team involvement; early identification and eligibility; rehabilitation of
parent; agreement to program conditions; sanctions and incentives to ensure compliance;
program completion and follow-up; and reunification following successful completion.
Family drug courts can provide an extensive foundation for implementing ASFA. They
set in motion an expedited process for identifying eligible parents for treatment, and have
mechanisms for expedited screening, assessment and service delivery.

Family drug courts may also focus on different populations or approaches.
Larsen (2000) notes that the drug court may focus on a “targeted population,” such as
mothers whose newborns test positive for drugs, pregnant drug abusers, etc. Courts may
employ a “family systems” approach, where they provide services to all the family
members. Other courts may focus only on the substance abuse treatment of the parent,
much like in criminal drug courts. Another strategy is to require that all adults in the
dependency court be screened for substance use disorders and treatment mandated for
those found needing it.

Multidisciplinary task forces and working groups can provide a forum (both
formally and informally) to acknowledge differences in goals, and to learn about and
understand the experiences with, and expectations for, substance-affected families
through training and cross-training. Coordination of efforts may include: intensive
reunification efforts immediately after the child is placed in foster care; concurrent
planning, which involves providing reunification services, and simultaneously exploring

alternative placement options (adoption, guardianship, custody, relative placement, or

12



planned permanent living arrangement) in case the child will not return home (SAMHSA,

1999); and programs where child welfare and treatment providers work together to speed

up the process. The National Resource Center for Foster Care & Permanency Planning

(2000) notes that key elements should include:

individualized assessments, integration and coordination of service delivery,
shared vision of family-centered practice,

protocols around rapid and meaningful case coordination,

case management with post-treatment services,

using the Family Rehabilitation Model to work with families in the home, provide
services focused on preventing abuse and neglect, and

providing substance abuse and child welfare services by the same worker,
including intensive services for parents and children, substance abuse liaison at
field offices and court.

Cross-training on substance use disorders, the impact of parental substance abuse

on children’s safety, and on the legal responses and mandates under which child

protective services and dependency courts operate can provide all professionals involved

with these families the knowledge they need to work more effectively. The National

Resource Center for Foster Care & Permanency Planning (2000) calls for child welfare

system and treatment providers to allocate more resources to substance-affected families.

In particular, they recommend that:

child welfare workers be trained in recognizing and responding appropriately to
AOD (alcohol and other drug) problems;

child welfare workers question kinship providers and family foster parents about
their own AOD involvement as part of the initial screening and assessment
process;

child welfare workers provide AOD training to all caregivers and require that all
caregivers report any AOD problems in the children;

child welfare workers develop and provide in-service trainings or refresher
courses on AOD problem identification and management;

child welfare workers support and facilitate intra- and inter-agency collaboration,
including joint training and program development and resource sharing; and
treatment providers keep child welfare agencies apprised of treatment progress,
relapse, and discharges.

13



Conclusion

The literature that has evolved since ASFA was enacted suggests that agencies
and courts face challenges in working with parental substance abuse in child welfare
cases. No blanket strategies for compliance with ASFA goals have been broadly
adopted. There has, however, been sufficient time for some innovations to be introduced.

This study explores how dependency court judges and child welfare professionals
are making permanency decisions under ASFA for children of parental substance
abusers. How are courts implementing ASFA while responding to the complex needs of
children and coordinating services to their substance-abusing parents? How are courts
responding to children so that permanent, safe placement is achieved? How are
substance abuse providers managing treatment for the parents to promote healthy
relationships with their children and reunification? The ABA Center on Children and the
Law with sub-contractor Research by Smith Associates, Inc., presents the findings of an
exploratory study of the challenges faced by courts and service professionals.

The four project objectives were:

m obtain a national picture of the implementation experience of courts handling
dependency cases subject to ASFA, including issues and needs which have
emerged and unanticipated challenges in cases in which parents have substance
abuse problems;

m conduct a legal analysis of ASFA as it relates to substance abuse by parents;

m conduct a case study of five communities that have undertaken innovative
approaches for meeting ASFA requirements while responding to the needs of
children in foster care placement who have substance-abusing parents; and

m develop and disseminate policy recommendations to provide support to court
systems handling ASFA cases and related service providers to address common

implementation issues being encountered and develop recommendations for
further research.
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CHAPTER 2
LEGAL ISSUES
Child Welfare Proceedings

The child welfare system is designed to protect children and keep them safe from
abuse and neglect. Public child welfare agencies hold primary responsibility to ensure
that children are safe and secure in their homes, but they must work with courts and other
social service agencies, such as substance abuse treatment providers, school systems, and
health care providers.

Courts become involved when suspected abuse or neglect falls within the legal
definition adopted by a particular state. The court process is complex, with specific
hearings held at specific times. For example, the first hearing (often called a shelter care
or emergency removal hearing) must generally be held anywhere from 24 to 72 hours
after the removal of a child from his or her home, depending on state law. Times for
subsequent hearings — such as adjudicatory, dispositional, permanency, review or
termination of parental rights hearings — must be set according to timelines set forth in
the federal Adoption and Safe Families Act of 1997 (ASFA).

The Adoption and Safe Families Act of 1997

The intent behind the Adoption and Safe Families Act was to prevent “foster care
drift” by moving children out of foster care and into safe and permanent placements as
quickly as possible. Under ASFA, courts and social service agencies are called upon to
make the health and safety of children the paramount concern in their placement and
permanency decisions. ASFA places stringent requirements on the courts and the child

welfare system in their attempts to protect children and assist families, especially those
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with substance abuse problems. The emphasis on achieving permanency for children
within the federally mandated timeframes accelerates the need to find effective responses
to substance abuse and child maltreatment within families.

Under ASFA, the judge must decide at various points in the court proceedings
whether the agency made reasonable efforts, in light of the child’s current and future
health and safety needs, to prevent removal, provide adequate services to reunify the
family, or diligently locate and secure an alternate permanent placement for the child.
The final ASFA regulations, published by the US Department of Health and Human
Services (HHS) in 2000, also clarify application of the law’s provisions. By shortening
timeframes for court and child protection agency action, ASFA sets high goals for
dependency proceedings. Specific provisions that affect courts include:

m Clarification of the reasonable efforts requirement that emphasizes children’s
health and safety as the “paramount concern” in decisions whether reasonable
efforts should be made to reunify families. It permits concurrent efforts to place
a child for adoption or with a legal guardian while reasonable efforts to reunify
are underway.

m ASFA also includes certain situations in which services to prevent foster
placement and reunify families are not required. These include if the parent has:
subjected the child to aggravated circumstances as defined by state law (e.qg.,
abandonment, torture, chronic abuse, sexual abuse); committed or aided or
abetted murder or voluntary manslaughter of a sibling; or committed a felony
assault resulting in serious bodily injury to a child or a sibling. States are free to
include other aggravated circumstances in which reunification would not be
required. When a court finds that reasonable efforts are not required, ASFA
mandates a permanency hearing be held within 30 days. The Act also requires
reasonable efforts to find a permanency placement once the decision that
reunification is no longer the goal for the child is made.

m  Permanency hearings must be held within 12 months of the child’s entry into
foster care (i.e., from the first judicial finding of abuse or neglect or 60 days after
the child’s removal from the home, whichever is earlier). The court must make a
permanent placement decision at this hearing. The available permanency
options, in order of preference, are reunification, adoption, legal guardianship,
placement with a fit and willing relative, or another planned permanent living

16



arrangement. The ASFA regulations clarify that the court may order
reunification as the permanent plan at this hearing if the parents have been
diligently working toward reunification and reunification is expected in a time
frame consistent with the child’s developmental needs.

For children who enter state care, states must initiate or join termination of
parental rights proceedings if the child has been in foster care for 15 of the most
recent 22 months or is found to be abandoned. The agency must begin the
adoptive family search and approval process when it files the termination
petition. Exceptions to the TPR provision apply when a relative is caring for the
child, the agency documents compelling reasons why termination would not be in
the best interests of the child, or services necessary for safe return of the child are
required but have not been provided.

While any of these exceptions may apply in cases involving parental substance
abuse, the compelling reasons exception in particular may apply when a parent is
making measurable progress in substance abuse treatment and reunification
appears likely within a short timeframe. Compelling reasons not to file a
termination petition must be made on a case-by-case basis considering the
individual circumstances of the child and family and must be documented in the
case plan. In addition, the exception relating to unavailability of services may be
particularly relevant given the reported shortage of effective and appropriate
substance abuse treatment options.

Foster parents, preadoptive parents and relatives caring for children are entitled
to notice and opportunity to be heard in all reviews and hearings. However, they
need not be made parties to the action.

Other changes in case plan and review requirements mandate that case plans and
six-month reviews ensure that child safety is specifically addressed. Also, when
the permanency plan is adoption or placement in another permanent home, case
plans must document the steps the agency is taking to find an adoptive or
permanent home, place the child with the adoptive family, legal guardian or other
permanent home, and finalize the adoption or guardianship.

ASFA in Practice

Before ASFA, uncertainty about the meaning of reasonable efforts and a common

belief that reasonable efforts had to be made in every case for the sole purpose of

reunification resulted in children remaining in the foster care system for years. ASFA

seeks to overcome this perception by clearly stating that there are exceptions to the

reasonable efforts requirement. This provision acknowledges that there are certain
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circumstances in which no efforts to preserve or reunify a family will ever be reasonable
in light of the severity of the abuse. Thus, the court should inquire at each hearing
whether any of these conditions, as listed under state law, apply. If they do and the judge
determines no reasonable efforts are required, the court must hold a permanency hearing
within 30 days and the agency must make reasonable efforts to place the child in
accordance with the new permanency plan, including placing the child for adoption or
with a legal guardian.

In keeping with this provision of ASFA, state responses to parental substance
abuse have focused on outlining situations in which reasonable efforts for reunification
would not be mandated. Although some state statutory language, such as Alabama’s,
provides that reasonable efforts are not necessary simply based on parental substance
abuse (Ala. Code Sec. 12-15-65(m)(1), the majority of provisions concerning parental
substance abuse only negate the reasonable efforts requirement when the parent has been
a chronic abuser of drugs who has already failed to make appropriate progress in a
treatment program.

For example, California requires that the parent’s use of drugs or alcohol be
“extensive, abusive, and chronic” and that the parent resisted treatment in the previous
three years or previously failed or refused to comply with a drug or alcohol treatment
program at least twice even when a program was available and accessible (Cal. Welf. &
Inst. Code Sec. 361.5(b)(13). Similarly, Ohio requires that the parent have “rejected
treatment two or more times or refused to participate in further treatment two or more
times” after a case plan requiring substance abuse treatment was made part of a court

order. Ohio’s statutory language also mandates that reasonable efforts to reunify can
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only be suspended if parental substance abuse has resulted in “substantial risk of harm [to
the child] two or more times due to alcohol or drug abuse” (Ohio Rev. Code Sec.
2151.414(D)(9).

Case law related to the reasonable efforts requirement and substance abuse has
often dealt with the provision in many state statutes that no reasonable efforts are
necessary when the parent’s rights to another child were involuntarily terminated.
Several states have upheld such aggravated circumstances provisions as constitutional.
For example, in State ex. rel. Children, Youth & Families Department v. Amy B., 61 P.3d
845 (N.M. App. 2002), the court upheld statutory provisions that did not require the
agency to provide reunification services when a mother’s parental rights to the child’s
two older siblings had been involuntarily terminated based on the mother’s substance
abuse and continued failure to respond to services.

In New Jersey, the Superior Court ruled that the Division of Youth and Family
Services was not required to provide reasonable efforts in a case involving a history of
parental physical abuse, substance abuse and domestic violence. In re Guardianship of
B.L.A.and T.A., 753 A.2d 770 (N.J. Super. 2000). Furthermore, the parents’ rights to
five other children had been previously terminated. Notable about this case is that the
Court ruled that it was not an attempt to improperly give retroactive effect to ASFA
despite the fact that the precipitating events occurred prior to its effective date, but rather
that the public interest in protecting the welfare of the children outweighed the parents’

rights.
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Implications for Substance-Using Parents

ASFA provisions have obvious implications for substance-abusing parents. For
instance, ASFA requires that a permanency hearing to determine a child’s permanent
placement be held 12 months after a child has entered foster care (which runs from the
date of adjudication or 60 days from the child’s removal from the home, whichever is
earlier). This leaves 14 months, at most, for a parent to succeed under a case plan before
a permanency plan must be determined. For parents battling substance abuse, the 12-
month time frame for the permanency hearing is significant. The treatment reality is “a
day at a time for the rest of your life,” with critical long-term supports needed (Young,
2004; DiNovo, 2003). One or more relapses are common. As a result, the time frame
imposed by ASFA poses numerous challenges for the courts, substance abuse treatment
providers, and addicted parents.

It is essential that agencies work to ensure prompt provision of substance abuse
treatment services, as there has historically been insufficient capacity for parents who are
ready to get help. The short time frame also increases the need for court systems to
ensure close judicial supervision, coordination, and accountability by the providers of
services to families in crisis.

Substance Abuse and Specific ASFA Provisions

HHS responded to concerns from the field about the time needed for parents to
successfully address substance abuse issues in its commentary to the federal regulations
on ASFA. The commentary stated that reunification can continue as the permanency
plan if the parent is complying with the established case plan, making significant

measurable progress toward achieving the goals established in the case plan, and
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diligently working toward reunification. This approach acknowledges that relapse may be
a common occurrence in treatment; however, the child’s safety must still remain
paramount.

ASFA also contains a requirement that the child protection agency file or join a
termination of parental rights petition in certain circumstances, including if a child has
been in foster care 15 of the last 22 months. One exception is that the agency has
documented compelling reasons that TPR would not be in the best interests of the child.
A substance-abusing parent who is complying with and making substantial progress
towards the goals in the case plan and diligently working towards reunification may fall
under the compelling reasons exception. Another exception may be that the agency did
not provide appropriate services. Identifying the extent to which this exception is used
when substance-abusing parents are not given the treatment they need would identify
barriers to permanency for children and enlighten child welfare policy and practice under
ASFA.

However, aside from California’s stipulation that reasonable efforts are not
necessary if the parent resisted treatment even when a program was available and
accessible (Cal. Welf. & Inst. Code Sec. 361.5(b)(13), little statutory language seems to
address the ramifications of parental compliance with substance abuse treatment or
procedures for dealing with termination of parental rights when treatment services have
not been available. Instead, in the statutes that address the issue, chronic substance abuse
and resistance to treatment are considered grounds for termination of parental rights.

For example, Illinois considers “habitual drunkenness or addiction to drugs, other

than those prescribed by a physician, for at least one year immediately prior to the
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commencement of the unfitness proceeding” to indicate parental unfitness (lll. Stat. Ch.
750 Sec. 50/18.5(D)(k). Illinois also stipulates that a rebuttable presumption of parental
unfitness exists when a child is born with “any amount of a controlled substance” in his
“blood, urine, or meconium...the presence of which in the newborn infant was not the
result of medical treatment administered to the mother or the newborn infant” and when
“the biological mother of this child is the biological mother of at least one other child
who was adjudicated a neglected minor.”

Rhode Island also uses parental substance abuse as an indication of unfitness,
stating that termination of parental rights can be granted when “the parent has a chronic
substance abuse problem and the parent’s prognosis indicates that the child will not be
able to return to the custody of the parent within a reasonable period of time, considering
the child’s age and the need for a permanent home” (Rhode Island Stat. Sec. 15-7-
7(a)(2)(iii). However, this finding must be made even following “the reasonable efforts
which shall be made by the agency prior to the filing of the petition to encourage and
strengthen the parental relationship” (Rhode Island Stat. Sec. 15-7-7-(b)(1).

The complexity of child welfare proceedings is evident through much of the case
law addressing substance abuse and ASFA. Many of the reported appellate decisions
relate to termination of parental rights. For instance, an Ohio court upheld the grant of
permanent custody of a child who tested positive for cocaine at birth to the county
department of children and family services when, among other things, the mother failed
to seek treatment of substance abuse and the father failed to attend periodic drug
screenings or complete a drug and alcohol assessment. In re 1.M., WL 23010024 (Ohio

App. 8 Dist.).
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Another case that keenly illustrates the complexity of these issues involved the
termination of parental rights supported by clear and convincing evidence that
termination was in the children’s best interest. This finding was due to the parents’
historical inability to provide for the children as a result of their significant and
longstanding substance abuse histories and failure to comply with agency
recommendations and court orders for services. Neither parent completed a drug
rehabilitation program or secured stable housing. However, on appeal, the court ruled
that although the termination was supported by clear and convincing evidence, a remand
was required for further evaluation of the parents, who had progressed in their substance
abuse rehabilitation efforts, and for consideration of any changes regarding a
grandparent’s previous commitment to adopt. NJ Division of Youth and Family Services
v. P.P.and S.P., 852 A.2d 1093 (N.J. 2004).

Although it presents many challenges, the intent behind ASFA is to find
permanent homes for children in foster care. Anecdotal evidence from existing family
drug courts suggests that even parents who might otherwise be considered “lost causes”
are able to successfully complete a program of early and intensive treatment and reunify
with their children (McGee, 2001). Nevertheless, ASFA demands that the child’s health
and safety always be considered paramount. Courts and related system-wide services
must implement innovative approaches to help substance-abusing parents stabilize their
lives and maintain their families.

ICWA and ASFA

The Indian Child Welfare Act (ICWA) imposes additional requirements on courts

when the child is of Native American origin. These requirements may pose special
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challenges as courts seek to comply with timeframes set by ASFA. In 1978, Congress
enacted the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et. seq.) to reverse the trend
of removing Indian children from their tribes when they became involved with the child
welfare system. ICWA provides a number of procedural safeguards to protect Indian
children, and ASFA cannot be read to interfere with them (Laver, 2002). States must still
provide notice to tribes of custody proceedings involving a member of that tribe, transfer
jurisdiction to tribal courts when requested, make active efforts to prevent removal and
reunify the family, and follow ICWA placement preferences. The child welfare agency
must be careful to follow ICWA’s requirements while also meeting ASFA’s mandates.
In Stanislaus County Community Services Agency v. Shantina D., 2002 WL 454307 (Cal.
App. 5 Dist.), the appellate court reversed a trial court’s denial of reunification because
the court had failed to comply with ICWA’s notice requirements, although evidence
supported the finding that reunification was not in the child’s best interests.

Although ASFA relieves a state or tribe from making reasonable efforts under
certain circumstances, it does not prohibit such efforts from being made. Thus, making
active efforts under ICWA (which are generally seen as more rigorous) on behalf of an
Indian child to prevent placement or reunify the family would not conflict with ASFA. In
fact, the Supreme Court of South Dakota held that ASFA did not relieve the social
services agency of any duty under ICWA to provide active efforts to reunite a child with
his father. People in the Interest of J.S.B., Jr., 691 N.W.2d 611 (SD 2005). The court
stated that while the presence of aggravated circumstances could eliminate the need to
provide reasonable efforts, it did not remove the requirement to provide active efforts for

reunification under ICWA. The court affirmed the termination of the father’s rights as
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warranted, however, because the child had been removed from his parents custody for
substance abuse related neglect three times and had spent the majority of his life in foster
care, and the parents continued to abuse substances. Thus termination was the least
restrictive alternative available and in the best interests of the child.

In addition, one of the exceptions to filing a TPR under ASFA is when a child is
placed with a relative. This would be consistent with ICWA placement preferences and
may apply in the case of an Indian child placed with extended family. Because Indian
culture broadens the definition of family, preserving families under ICWA is not always
the same as preserving parental rights (Laver, 2002). Finally, ICWA does not have any
permanency hearing requirements, and so ASFA timeframes govern. However, the
permanency planning decision would need to meet the substantive requirements of
ICWA (Shaening, et al., undated), i.e., active efforts, notice to tribes and placement

preferences.
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CHAPTER 3
PROJECT METHODOLOGY
Mail Survey of Judges

We developed a mail survey for judges who handle dependency cases (child
abuse, child neglect, and foster care). To encourage completion, we kept the survey short
(could be completed within 15-20 minutes) and largely closed-ended with check-off
answers and few open-ended questions. Issues addressed include: (a) what has been the
impact of ASFA on handling children in dependency courts whose parents are substance
abusers; (b) how are dependency court judges handling such cases under ASFA; (c) what
training have judges had on handling such cases under ASFA; (d) how quickly do they
get feedback from substance abuse providers on how parents are progressing in treatment
in ASFA cases, and how often do privacy barriers prevent such feedback; (e) to what
extent do they coordinate with substance abuse providers in cases in which client children
are involved in dependency court cases; (f) what obstacles do they face in meeting the
requirements of ASFA while giving substance-abusing parents the time to recover, and
how are they attempting to overcome those obstacles; and (g) are they doing anything
special to handle dependency cases under ASFA when parents have serious substance
abuse problems (a copy of the Mail Survey is attached in Appendix A).

Selecting the mail survey sample. Using the National Association of Counties
(NACO) database, we randomly selected a proportional population-based county sample.
We selected more large-size than small-size counties (since more cases are heard in large
courts than small courts, and we wanted the survey to reflect how most cases are being

handled throughout the sample). We randomly sampled counties as follows:
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Population 1,000,000+: 30 counties, sampled 100%
Population 500,000-999,999: 72 counties, sampled 50%
Population 250,000-499,999: 115 counties, sampled 50%
Population 100,000-249,999: 278 counties, sampled 50%
Population 50,000-99,999: 384 counties, sampled 50%
Population 25,000-49,999: 641 counties, sampled 14%
Population 10,000-24,999: 869 counties, sampled 14%
Population 5,000-9,999: 390 counties, sampled 14%
Population 5,000 or less: 287 counties, sampled 14%

Once the county was sampled, we contacted the Court Improvement Project (CIP)
director in each of the states to find out which courts hear dependency matters, as we
reasoned they would be in the best position to identify both judges and innovative courts.
After the court was identified, we either used the court’s web site to randomly select one
judge per court to survey; if a court web site was not available, we asked the CIP director
to identity which judges hear these cases and then randomly selected one judge. We
mailed out just over 800 surveys and tracked responses. Ten percent of judges indicted
they did not hear dependency cases, and an additional 4% of the surveys were returned as
“addressee unknown” at that address. Therefore, we sent an additional 98 surveys to
replace those judges. We mailed a second survey to those judges who did not respond to
the original survey. We received surveys from 317 judges, a 40% response rate.
Follow-Up Telephone Surveys with Judges Who Responded to the Mail Survey

The mail survey was intended to be short and provide a snapshot of how courts
are meeting the requirements of ASFA in relevant cases in which parents are substance-
dependent. To obtain a more detailed view of the strategies being implemented, we
followed up with an open-ended telephone survey of 60 judges who indicated they had a
special approach to handling dependency cases under ASFA when parents have a serious

substance abuse problem, using an interview protocol.
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Conducting Telephone Surveys with Professionals Involved in Dependency Cases in
Which Parents Are Substance Abusers

We needed to hear from more than judges to understand how various agencies
within communities are responding to substance-abusing parents whose cases are being
heard in dependency courts under ASFA requirements. In more than one dozen
communities, we followed up with other professionals who are involved with these
families; these contacts were recommended by the judge.

Within these communities, we interviewed key individuals who had been initially
identified during the telephone calls with the judges. The list was expanded in a
“snowball”” fashion as we spoke with professionals in the communities. We interviewed
the key players who varied by community and included, for example, substance treatment
providers, child welfare agency staff, parent’s attorneys, agency attorneys, drug court
personnel, and so on.

The community-wide telephone surveys were open-ended and intended to gain a
broader perspective of what is happening in cases in which children are in dependency
court and their parents are substance abusers. The interview protocol asked (a) why they
developed the innovative approach to these cases; (b) what did it take to implement the
innovative approach; (c) what successes/setbacks they encountered in implementing the
approach; and (d) what advice would they give to others who want to replicate their
approach. We also asked if they had (a) data available on the outcome of substance-
abuse related dependency cases, including compliance with ASFA,; (b) relevant materials
relating to implementation procedures, training, and case law developed for use in
substance abuse-related cases as a result of ASFA,; (c) data available on the outcome of

these cases, including success rates for completion of treatment, relapse data, and length
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of treatment; (d) any pamphlets, descriptive materials, or other publications that explain
the processing of substance-abusing parents whose children are in dependency court; and
(e) other materials that described their approach to these cases.

These phone surveys served two purposes. First, we used the information to
illustrate approaches communities are taking (see Chapter 5). Second, the community-
wide surveys helped us identify five sites for case study.

Case Studies

Five sites were recruited for on-site case studies. The site studies are exploratory,
consisting of process evaluations, and are based on interviews with multiple professionals
representing court and agency personnel in each jurisdiction. To the extent possible we
also directly observed the processing of dependency cases. The three-to-five day site
visits allowed us to obtain the perceptions of child protective services, state’s attorneys,
parent’s attorneys, treatment providers, and judges who handle dependency cases. The
site reports were reviewed by representatives in each of the five sites for accuracy, and
approved for inclusion in this Report.

Site selection criteria included:

m jurisdictions that have different approaches to handling children whose parents
are substance abusers in dependency courts;
different court structures for handling substance abuse-related dependency cases;
communities in diverse regions of the country;
variously sized communities and courts;

communities with different economic, racial, and ethnic compositions; and
a willingness to participate in the case study.

Within each of the communities selected for study, we interviewed a wide range
of professionals handling dependency cases involving parental substance abuse.

Depending on how these cases are handled, the number, and composition, of the
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informants varied, but we tended to interview 3-4 head administrators and/or supervisors
and held several small focus group interviews with line workers. Key interviews were
determined when setting up the site visit and included judges, substance treatment
providers, child welfare agency staff, parent’s attorneys, agency attorneys, drug court
personnel, etc.

We interviewed supervisors and line staff from pertinent agencies. It was
important to gather the perspective of head administrators (such as the director of a
substance abuse program, CPS foster care supervisors, the administrative judge, etc.) as
well as those doing the day-to-day work (e.g., CPS caseworkers, treatment staff workers,
drug court case managers, etc.). Those “in the trenches” may have very different
perspectives than those administering programs and different questions are appropriate
for administrators versus line staff. The nature of the interviews varied depending on
how dependency cases under ASFA were handled. Illustrative questions for
administrators overseeing innovative approaches to these cases included:

m  What is your approach to these cases?

Why did you start your approach? What had been your experience in handling
cases prior to ASFA and after ASFA in cases of children in dependency court
whose parents are substance abusers?

m  When did your approach begin? Who spearheaded it? Who needed to be “on
board” to make it work?

m  What resources were needed to start, and maintain, your approach? Where did
they come from?

m  What are you trying to accomplish with your approach? What are the goals?
How have they changed over time? How do you measure whether they are being
achieved?

= What challenges did you face in implementing your approach? What challenges
do you still face? How have you responded to challenges? What successes have
you experienced?

What unexpected results emerged from your approach?
What advice would you give to others who want to replicate your approach?
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Sample questions for line staff included:

m  What responsibilities do you have in working with cases in which children of
substance-abusing parents are in dependency court?

m  What challenges do you face in these cases? What have you done to overcome
these challenges? How successful have you been?

m  What do you see as the primary obstacles to doing your job in these cases? What
is needed to handle them better?

m  What are the unmet needs of children and their parents in these cases?

m  What suggestions do you have to improve the response to these cases?

During site visits, and where appropriate, we also: (a) directly observed case
processing involving parental substance abuse (e.g., dependency court hearings, pretrial
conferences), following strict confidentiality procedures by signing confidentiality
agreements; (b) reviewed a sample of case files (respecting confidentiality); (c) collected
relevant materials relating to implementation procedures, training, and case law
developed as a result of ASFA; and (d) collected any statistical reports on case outcomes
involving substance-abusing parents, including success rates for completion of treatment,
relapse data, and length of treatment; and any pamphlets, or other publications that
explain the processing of substance-abusing parents whose children are in dependency
court. Following each site visit, a site study report was prepared containing the results of
the interviews, observations, and any data, protocols, rules, procedures, pamphlets, and
other information available from the site related to substance-abusing parents whose

children are in dependency court under ASFA regulations. These site reports were

reviewed and approved by representatives from the jurisdiction studied.
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CHAPTER 4
RESULTS FROM THE MAIL SURVEY WITH JUDGES

Respondents

The vast majority of the judges who responded to the mail survey (95%) handle
dependency cases in addition to other cases. Only 5% exclusively handle dependency
matters (Table 1). (Note: Table 1 and all subsequent Tables may be found at the end of
this chapter.) Over what other types of case do they preside? In descending order of
frequency, they hear cases involving juvenile delinquency (94%), domestic relations
(67%), other civil matters (62%), criminal matters (62%), related family cases (43%), and
“other” matters, for example, traffic, probate, child support, protective orders for
domestic violence cases, and general jurisdiction (34%) (Table 1). Clearly, the judges
distribute their time over a wide variety of cases.

Most of the judges (46%) have been hearing dependency cases for 4-11 years;
31% have 12-15 years or more of experience; and 23% have 3 years or fewer hearing
dependency cases (Table 1). For 77% of the judges, their assignment to dependency
cases is “indefinite”; 29% have “other” assignment lengths (such as indefinite and
rotational, rotational and other, two-year commitment, four-year commitment); and 4%
hear these cases on a “rotational” basis (Table 1).
Training on ASFA Issues

ASFA contains many provisions that judges need to understand and which
training can help foster. Over three-quarters of the judges have received training on
ASFA issues. Most (85%) said the training changed how they handle cases. Still, 82%

responded that they would benefit from additional ASFA training (Table 2).
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Training on Substance-Abusing Parents

Judges reported receiving less training on substance-abusing parents than on
ASFA issues. Almost three-quarters of the judges have received training on substance-
abusing parents. Of those who were trained, 76% said that training changed how they
handle cases. Due to the brief nature of the survey, we were not able to probe in what
ways training changed practice. For example, did it encourage them to change practices
which were not in compliance with the law? As with the ASFA training, many judges
indicated they would like further training on substance-abusing parents. Over four-fifths
said they would benefit from additional training (Table 3).

Obstacles Encountered in Meeting ASFA Timeframes When the Child’s Parents are
in Substance Abuse Treatment

ASFA requires judges to move children out of foster care and into safe and
permanent placements as quickly as possible. The emphasis on achieving permanency
for children within the federally mandated timeframes accelerates the need to find
effective responses to substance abuse and child maltreatment within families. While
ASFA accelerates timeframes, parents may need more time to treat their substance abuse
habits; treatment programs may be unavailable, especially for parents without financial
recourses; waiting lists may be long; and/or meaningful feedback from treatment
providers may be nonexistent. Do ASFA timeframes create obstacles in treating parents
with substance abuse problems? We gave judges a list of potential obstacles to meeting
the timelines required by ASFA when parents are in substance abuse treatment. Most
judges checked many of the listed obstacles. Only 12% said they encounter no
obstacles. What are the most common difficulties?

m Insufficient treatment resources available for parents, 80%
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Substance abuse recovery takes more time than ASFA timeframes allow, 65%
Lack of effective programs for dually diagnosed patients, 65%

Costs of treatment programs, 65%

Waiting lists for services, 64%

Not enough treatment programs to meet local needs, 63%

Not enough treatment programs, 56%

Court needs to provide more intensive or continuous supervision of these cases,
37%

Court intervention needs to be sooner in the process, 29%

Difficulty in obtaining meaningful information from providers, 25%

Poor quality of treatment programs, 24%

Statutory constraints resulting from ASFA, 23%

Not enough treatment programs for non-English speaking parents, 20%

Not enough treatment programs that are culturally sensitive, 19%

Other reasons, including, transportation, high recidivism, budget limitations,
delay in getting early assessment, programs where children can be placed with
the other, and parents don’t want to change (Table 4)

Knowledge of Professionals Involved in the Dependency Case Process About How
Substance Abuse Affects Ability to Parent

There are a number of key professionals involved in processing dependency
cases. We asked judges how knowledgeable seven different professionals are about the
effect of substance abuse on parenting. They were given the option of responding “very
knowledgeable,” “knowledgeable,” “somewhat knowledgeable,” or “not knowledgeable.”
Not every court has all of the seven professionals inquired about (e.g., some do not have
CASAs or nonattorney GALS); therefore judges did not answer regarding professionals
with whom they have no experience. If they left it blank for whatever reasons (i.e., they
do not have that type of professional or they left it blank as they had no opinion), it was
treated as missing data and the “n” adjusted to only those who expressed an opinion.
Thus, caution is advised in making sweeping generalizations.

Who did they rate as the most knowledgeable? Judges responded that the

following professionals are “very knowledgeable” or “knowledgeable™: child protective
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workers (73%), agency attorneys (70%), attorney GALSs (66%), children’s attorneys
(63%), CASAs (61%), parent’s attorneys (56%), and nonattorney GALs (48%) (Table 5).

Knowledge of Professionals Involved in the Dependency Case Process About How
Substance Abuse Affects Recovery Process

In general, judges thought the seven categories of professionals were somewhat
less knowledgeable about how substance abuse affects recovery than the topic discussed
above. Some judges did not answer all sections of this question and thus there are
missing data that should trigger caution in interpreting these data. Again, child protective
workers and agency attorneys were given the highest scores and parent’s attorneys and
nonattorney GALSs were given the lowest. “Very knowledgeable” or “knowledgeable”
ratings were given to child protective workers (64%), agency attorneys (61%), children’s
attorneys (55%), CASAs (55%), attorney GALs (53%), parent’s attorneys (48%), and
nonattorney GALSs (42%), according to the judges (Table 6).

Indian Child Welfare Act (ICWA)

During the mail survey, just over half of the judges (52%) said they never had an
ICWA case (Table 7). Of those who have had such a case, 40% (n=60) said ICWA posed
special challenges. Because so many judges said ICWA posed challenges, we attempted
to survey each of these judges by telephone to learn more about their perspectives. Of
the 60 attempted contacts, five were eliminated (3 judges were retired and 2 were part of
the five case studies and thus were already interviewed). Of the 55 judges eligible for
telephone survey, we interviewed 44, an 80% completion rate. Judges reported a variety
of challenges posed by ICWA. For some, the challenges were seen as obstacles that bore
no productive outcome. Therefore, some judges concluded that ICWA is a “waste of

time.” Others said ICWA posed few, or no challenges, or said that despite any
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challenges, ICWA has a positive impact as it results in case resolutions in the best of the
child.

The follow-up telephone survey was open-ended to allow judges to relate their
unique experiences with ICWA cases. Some judges had presided over only one of these
cases over the past year, or several years, while others see these cases on a daily or
weekly basis. Therefore, we tailored our interview to accommodate their history in
handling ICWA cases.

Frequency of ICWA Cases. Among the 44 judges, some had very little
experience with cases in which ICWA is raised while others saw these cases fairly
routinely. We categorized them as “rarely” having cases in which ICWA is raised if they
saw such cases only once, twice, or a few times a year, or if they said these cases
represented less than 5% of their cases. Nearly half (48%) of judges said they “rarely”
see these cases; over one-fourth, 27%, “sometimes” see such cases (i.e., 5-10% of their
cases involve ICWA), and one quarter (25%) “often” preside over cases in which ICWA
is raised (i.e., ICWA applies in over 10% of their cases).

Because the frequency with which judges hear dependency cases in which ICWA
is raised varied so widely, the questions asked were different. Therefore, we were not
able to tally the responses. Rather, we reviewed the interviews to identify common
themes. During the interviews, we tried to focus on the impact of ICWA in dependency
cases in which parents are substance abusers, but most judges could not answer the
questions with that qualification. Thus, their answers reflect all cases in which ICWA is

raised.
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Notification. If the child has Indian blood, ICWA requires the court to notify the
appropriate Tribe. This can be difficult, because the appropriate Tribe may be hard to
identify or difficult to reach, especially when the Tribe is loosely organized. Negative
comments raised by judges regarding notification were: it is time-consuming or difficult
to locate Tribes; Tribes are slow to respond; Tribes do not want to get involved,;
notification is a waste of time, and parents raise the issue of Tribal heritage only as a ploy
to delay cases. On the positive side, judges responded that notification of the Tribe is no
problem; notification is no problem if the process begins early in the case, and Tribes are
well organized, so notification is easy. Comments included:

m ICWA “isagood idea, but in practice it requires too much paperwork and lost
time;” ICWA takes an “insanely hugh amount of time.”

= “Notification is a hassle. It is hard to track down the Tribe;” I see no positive

effects of ICWA. It just slows the process down and the Tribe does not do
anything.”

m  ICWA is “a waste of taxpayer’s money;” “we spend a lot of money notifying
Tribes, but I am not sure to what effect as we don’t get much back.”

Appearance. We frequently heard that the physical distance to the Tribe is
problematic; often it is located many miles away, making it difficult for the Tribe to send
a representative. Other challenges raised were: the Tribe changes its designee from
hearing to hearing leading to a lack of consistency; and the Tribal representative does not
have to be a lawyer and the representative does not understand the law. However, some
judges said the Tribal representative’s appearance is helpful in deciding how to resolve
the case. Positive and negative comments were:

m Appearance by Tribal representatives is “no problem; the Tribal attorney

appears in court. That causes some scheduling issues as we have to fit the
Tribal attorney’s schedule into ours, but it is not a big problem.”
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The Tribe provides “insight into family and cultural issues and makes
appropriate recommendations.”

ICWA “slows down the process but that is not a bad thing; the Tribes have
programs we do not have in the county.”

“Untrained Indian representatives don’t understand the law and there are no
resources to train them. There needs to be joint training on ICWA for child
protective services, the state’s attorneys, and the Tribal representatives.”

Resources. A number of judges said that the Tribes do not have any resources to

help children or parents in dependency cases; the Tribes are too far away to help; and/or

the Tribes limit their services to Tribal members. One judge summarized it as “the Tribe

has nothing to offer.” Other judges noted a number of resources Tribes bring to bear in

dependency cases, such as:

The Tribes have “culturally sensitive programs.”
The Tribal representative was “very helpful” in finding kinship care.

The Tribe provides foster care, which is not available in enough homes within
the community.

The “special programs among the Tribe are helpful. We don’t have enough
foster care parents. Indian children are placed with Indian foster care parents.
That is good for the child.”

“The Indian mental health and health services are good.”

“Some Tribes have resources and have families to place the child with. The
Tribe may be able to work with resistant parents to see they have a substance
abuse problem and provide treatment.”

“ICWA brings in more resources and more information. It has resulted in
greater family involvement, because Tribal issues bring a focus on the
extended family. Also, the Tribe has more substance abuse and other
resources to help than is available in our county.”
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Tribal Politics. Some judges raised the issue of Tribal politics as a challenge.
Issues that emerged included in-fighting among Tribes as to who has rights to the child,
turn-over among Tribal judges is frequent, and the skill of the Tribal judges is mixed.

Legal Standards. A few judges complained that the legal standards of ICWA are
much higher than those required by state laws. ASFA itself does not address the burden
of proof, so each state’s own law governs. ICWA requires a “preponderance of
evidence” to remove the child whereas state law generally requires “probable cause.”
Termination of parental rights under ICWA requires evidence “beyond a reasonable
doubt,” while state laws require “clear and convincing” evidence. A few judges thought
this leaves Indian children at greater risk of harm from their parents, because they are not
removed from their care.
Feedback to Court from Treatment Provider

In order for courts to respond knowledgeably to parents who are in substance
abuse treatment and make informed decisions about termination of parental rights, it is
important for them to get feedback from providers in a helpful and timely way. We
asked five questions concerning feedback from treatment providers. First, do judges
receive feedback from service providers on a parent’s treatment progress? Over three-
quarters (77%) said yes. Among those who do not receive feedback, 69% said such
feedback would be helpful.

Feedback is given via a written report (87%), in person (40%), by having the
provider attend court hearings (26%), or by phone (7%). “Other” mechanisms were

named by 13%, including, for example, team meetings (Table 8).
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Receiving feedback is not enough. The feedback has to be helpful to do any
good: 69% of the judges said the feedback is “usually” helpful, 29% said “sometimes”
helpful, and just 2% thought the helpfulness of the feedback given by treatment providers
is “not very” useful (Table 8).

What obstacles exist to providers giving feedback to the court on the parent’s
progress in treatment? Some judges (16%) said there were no obstacles, but most
checked a number of obstacles we inquired about. As reflected in Table 9, they named
the following in descending order of frequency:
confidentiality concerns of treatment providers, 47%
resource problems, 43%
concerns by providers that the patient’s trust will be compromised, 29%
concerns by providers that the information will be used punitively against their
client, 16%

= perception of treatment providers that their feedback will not make a difference
in case handling, 6%

Resources

How many of the judges have targeted resources/mechanisms for cases in which
children have parents identified as substance abusers? Over half (58%) responded
affirmatively (Table 10). That means a substantial number (42%) do not have resources.
For those who have targeted resources or mechanisms, what are they (Table 11)?

Multidisciplinary teams, 63%
Case manager, 51%
Prehearing meetings/conferences, 41%
Task forces, 32%
Family drug courts, 29%
Special training for judges on these types of cases, 29%
Joint training among disciplines that includes:
= judges, 25%
= substance abuse treatment providers, 25%
= attorneys, 17%
= others, 5%
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m Targeted prevention programs to:
= treat substance-abusing parents, 64%
= treat children who are substance abusers, 49%
= help children from becoming substance abusers, 34%
= help children cope with substance-abusing parents, 26%

m  Other resources/mechanisms, such as court counselors, interdisciplinary training,
training, and CASA, 9%

Special Approaches to Cases in Which Parents Are Substance Abusers

Over three-quarters (77%) of the judges said their court does not have special
approaches to cases in which parents are substance abusers (Table 12).
Conclusion

Very few judges exclusively handle dependency cases. Most judges have
received training on ASFA issues but fewer judges have been trained on substance abuse
issues. Many obstacles were acknowledged as interfering with meeting ASFA time-
frames when the child’s parents have substance abuse disorders. Most common were
insufficient treatment resources for parents; substance abuse recovery takes more
time than ASFA timeframes allow; lack of effective programs for dually diagnosed
patients; cost of treatment programs; waiting lists for services; and not enough treatment
programs. Generally, judges thought the professionals appearing before them in
dependency court were knowledgeable about how substance abuse affects the ability to
parent and how substance abuse affects the recovery process. Rated most knowledgeable
were child protective workers and agency attorneys, and least knowledgeable were
parent’s attorneys and nonattorney GALSs.

Feedback from treatment providers on the parent’s progress was commonplace
and generally helpful. But a number of obstacles inhibit feedback, most notably

confidentiality concerns of treatment providers and resource problems. More than one-
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half of the judges said resources are a problem in treating parents who are substance
abusers. When resources or special mechanisms are available, they commonly include
multidisciplinary teams, case managers, or prehearing meetings or conferences.

Despite the prevalence of parents in dependency court who have serious
substance abuse problems, over three-quarters of the judges said their court does not have

special approaches to cases in which parent are substance abusers.
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TABLE 1
SURVEY RESPONDENTS

TYPE OF JUDICIAL ASSIGNMENT IN DEPENDENCY COURT

OHandle
100% dependency

cases
80% only=5%

60% B Handle
dependency
40% and other
20% cases=95%

O (n=300)

0%

TYPE OF OTHER CASES HEARD

- - oo
100%- O Juvenile delinquency=94%
- B Domestic relations=67%
80%1"
OOther civil matters=62%
60%71"
OCriminal matters=62%
W 2
40% B Any related family
cases=43%
20%1" B Other=34%
0042 @ (n=286)

NUMBER OF YEARS HEARING DEPENDENCY CASES

O Lessthanl
25%; year=4%
B 1-3 years=19%

0 4-6 years=21%
O07-11 years=25%
W 12-15 years=11%,
O More than 15

years=20%
B (n=317)




TABLE 1 (continued)
LENGTH OF JUDICIAL ASSIGNMENT TO DEPENDENCY CASES

80%

60% OIndefinite=77%
B Rotational=4%
OOther=29%
20% O(n=318)

40%

0%

TABLE 2
TRAINING ON ASFA ISSUES

RECEIVED TRAINING

100%
80%

60% -
e ] O\ ]
20% N

0% y
Yes = 79% No = 21% (n=317)

DID TRAINING CHANGE HOW THEY HANDLE CASES?

100%

OYes=85%
B No=15%
0O (n=248)

WOULD THEY BENEFIT FROM ADDITIONAL TRAINING?

100%
80%

60% —
40% OYes =82%

20% ENo = 18%

0%
n=247

44



TABLE 3
TRAINING ON SUBSTANCE ABUSING PARENTS

RECEIVED TRAINING?

OYes
B No
0O (n=315)

DID TRAINING CHANGE HOW THEY HANDLED CASES?

90%

70% OYes=76%
50% B No=24%
30% 0O(n=227)

10%

WOULD THEY BENEFIT FROM ADDITIONAL TRAINING?

O(n=232)
B No = 16%
B Yes = 84%

0% 50% 100%
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TABLE 4

OBSTACLES ENCOUNTERED IN MEETING ASFA TIMEFRAMES
WHEN THE CHILD’S PARENTS ARE IN SUBSTANCE ABUSE TREATMENT

No obstacles 12% (n=318)
Insufficient treatment resources available for parents 80% (n=318)
Substance abuse recovery takes more time than ASFA timeframes 65% (n=318)
allow

Lack of effective programs for dually diagnosed patients 65% (n=318)
Costs of treatment programs 65% (n=254)
Waiting lists for services 64% (n=254)
Not enough treatment programs to meet local needs 63% (n=254)
Not enough treatment programs 56% (n=254)
Court needs to provide more intensive or continuous supervision 37% (n=318)
Court intervention needs to be sooner in the process 29% (n=318)
Difficult in obtaining meaningful information from providers 25% (n=318)
Poor quality of treatments programs 24% (n=254)
Statutory constraints resulting from ASFA 23% (n=318)
Not enough treatment programs for non-English speaking parents 20% (n=254)
Not enough treatments programs that are culturally sensitive 19% (n=254)

TABLE 5

KNOWLEDGE OF COURT PARTICIPANTS
ABOUT HOW SUBSTANCE ABUSE AFFECTS ABILITY TO PARENT

KNOWLEDGEABLE?
VERY YES SOMEWHAT NO
Child protective workers 23% 50% 24% 3% (n=313)
Agency attorneys 21% 49% 26% 3% (n=299)
Parent’s attorneys 14% 42% 39% 5% (n=311)
Children’s attorneys 15% 48% 32% 5% (n=294)
CASA 17%  47% 31% 5% (n=196)
Attorney GALs 19%  47% 28% 6% (n=176)
Non-attorney GALSs 13% 35% 45% 7% (n=83)
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TABLE 6

KNOWLEDGE OF COURT PARTICIPANTS
ABOUT HOW SUBSTANCE ABUSE AFFECTS RECOVERY PROCESS

KNOWLEDGEABLE?
VERY YES SOMEWHAT NO
Child protective workers 17% 47% 30% 5% (n=299)
Agency attorneys 16% 45% 33% 5% (n=285)
Parent’s attorneys 11% 37% 46% 6% (n=294)
Children’s attorneys 12% 43% 37% 8% (n=283)
CASA 13% 42% 37% 9% (n=185)
Attorney GALs 13%  40% 38% 9% (n=167)
Non-attorney GALs 12% 30% 51% 7% (n=76)
TABLE 7

SPECIAL CHALLENGES WITH ASFA AND ICWA PROVISIONS

DO THE PROVISIONS OF THE INDIAN CHILD WELFARE ACT (ICWA) POSE ANY
SPECIAL CHALLENGES IN COMPLYING WITH ASFA GUIDELINES?

OYes=19%

B No=29%

50% ONever had an
ICWA case=52%

0% 0O(n=312)
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TABLE 7 (continued)

IF HAD ICWA CASE: DO THE PROVISIONS OF THE INDIAN CHILD WELFARE
ACT (ICWA) POSE ANY SPECIAL CHALLENGES IN COMPLYING WITH ASFA

GUIDELINES?

90%
80%
70%
ggz;" O Yes=40%
400/2 B No=60%
30% 0O (n=149)
20%
10%

0%

TABLE 8

FEEDBACK TO COURT FROM TREATMENT PROVIDER

FEEDBACK GIVEN BY TREATMENT PROVIDER?

80%
70%
60%

50% OYes=77%
40% B No=23%
30% O (n=300)

20%
10%
0%

IF FEEDBACK IS NOT GIVEN BY TREATMENT PROVIDER,
WOULD IT BE HELPFUL?

80%1

60%1]

OYes=69%
B No=31%
0O (n=68)

40%4

20%1

0%-



TABLE 8 (continued)

HOW FEEDBACK IS GIVEN BY TREATMENT PROVIDERS

OBy phone=7%

B In a written report=87
%

OlIn person=40%

OProvider attends
court hearings=26%

B Other=13%

O(n=232)

TIMELINESS OF FEEDBACK

80% OUsually
timely=62%

B Sometimes
timely=32%
ONot very often
20%:- timely=6%

0O(n=232)

60%-

40%:+

0%-

HELPFULNESS OF FEEDBACK

70% ﬁ OUsually
60% I helpful=69%
50% l B Sometimes
40% helpful=29%
30% ONot very
20% helpful=2%
10% 0O (n=232)

0%




TABLE 9

OBSTACLES TO PROVIDING FEEDBACK TO COURT

None 16%
Confidentiality concerns of treatment providers 47%
Resource problems 43%
Concerns by providers that the patient’s trust 29%

will be compromised

Concerns by providers that the information 16%

will be used punitively against their client

Perception of treatment providers that their feedback 6%

will not make a difference in case handling

Other obstacles 16%

(n=318)

TABLE 10

TARGETED RESOUCES FOR CASES IN WHICH CHILDREN
HAVE PARENTS(S) IDENTIFIED AS SUBSTANCE ABUSERS

HAVE TARGETED RESOURCES OR MECHANISMS?

60%:
50%:
40%] O Yes=58%
30%¢ B No=42%
20%¥, O (n=307)

[/ <

AY

AY




TABLE 11

TYPE OF TARGETED RESOURCES OR MECHANISMS

Multidisciplinary teams 63%
Case manager 51%
Pre-hearing meetings/conferences 41%
Task forces 32%
Family drug courts 29%
Special training for judges on these types of cases 29%
Joint training among disciplines that includes...
Judges 25%
Substance abuse treatment providers 25%
Attorneys 17%
Others 5%
Targeted prevention programs to help children from
becoming substance abusers 34%
Treat children who are substance abusers 49%
Help children cope with substance abusing parents 26%
Treat substance abusing parents 64%
Other resources/mechanisms 9%
(n=177)
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TABLE 12

SPECIAL APPROACHES TO CASES IN WHICH PARENTS ARE SUBSTANCE
ABUSERS

80%
70%
60% OHave special

50% approaches=23%

40%
30%
20%
10%

0%

B Do not have special
approaches=77%

O(n=277)




CHAPTER 5
RESULTS FROM TELPHONE SURVEYS

The telephone surveys were conducted to find out more about strategies and
approaches being used to respond to parents who are substance abusers whose children
are in dependency court. We made phone calls to over 60 judges and 12 community
members identified through the mail survey as doing something special to address these
cases. First, we called the judge who completed the mail survey to discuss their
approach. If they suggested we contact someone else in the community to provide more
details, we phoned the person(s) they suggested.

We found a wide range of approaches to meeting ASFA timelines in cases in
which parents are substance abusers. In some instances a single change in doing business
as usual was made, but most involved two, or more, strategies undertaken to improve the
response to parents who are substance abusers while protecting the safety of children
within the mandates of ASFA.

Although we were specifically interested in hearing about approaches particular to
handling cases in which parents are substance abusers, we found that many courts and
communities have adopted strategies to comply with ASFA in all cases rather than
developing an approach limited to substance-abusing parents. Given the prevalence of
dependency cases in which parents have substance abuse problems, it makes sense to
change how they respond to all cases rather than developing a separate approach to these
type of cases. Therefore, during the phone surveys we learned a lot about how they
respond to dependency cases generally, as well as some specific approaches used to

address the substance abuse issue. We report both here, because much can be gleaned
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from strategies used to comply with ASFA as well as those for substance-abusing
parents. Among the strategies reported, we uncovered the following:

m early and frequent case reviews, particularly during the first six months, which
can stimulate early provision of services and also keep the various agencies
actively providing services and accountable,

m strict monitoring of court orders,

= multidisciplinary team approaches with representatives of the various agencies
involved to discuss the case, exchange information on it, and work together to
address parents’ needs,

m comprehensive, holistic approaches to cases for children and parents,

m extensive child assessments,

= use of mediation to identify and develop agreement on issues in the case,
including jurisdiction, placement for the child, conditions with which the parent

must comply, etc.,

m the use of family conferencing for identifying issues, family resources, potential
actions to pursue, as well as the case plan,

m the use of Treatment Alternatives for Safe Communities (TASC), traditionally a
criminal case management/referral service, for providing case management
capabilities for dependency cases,

= enhanced representation by parent’s attorneys and parent’s caseworkers, and

m the use of Family Drug Courts set up to secure, fashion, and monitor the
treatment of substance-abusing parents.

EARLY AND FREQUENT CASE REVIEWS

Many judges reported that they have established expedited case hearings to
strictly enforce ASFA timelines. Some said they establish even tighter timelines than
ASFA requires to move cases along with due speed so children do not languish in the
system. Frequent, early, and strict monitoring is especially important when parents are

substance abusers, because getting them into treatment early increases the likelihood they
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can be treated within ASFA timelines. In addition, parents are more likely to be
motivated to obtain treatment when the shock that they may lose their children sets in.

Many courts expedite hearings to meet ASFA timelines and to identify and
expeditiously treat parents with serious substance abuse problems. We provide a few
examples.

Blue Earth, Minnesota: Judge Smith

Blue Earth is 85 miles west of Minneapolis. Three judges cycle through the court.
One judge hears dependency cases every three weeks on the Master Calendar; those cases
then become part of their individual calendar so the family sees one judge.

Blue Earth is part of the Minnesota Children’s Justice Initiative spearheaded by
Chief Justice Kathleen Blats in collaboration between the Minnesota Supreme Court and
the Minnesota Department of Human Services (DHS). It is federally funded. The project
is designed for the state Supreme Court and DHS to work closely with the juvenile
courts, social services departments, county attorneys, public defenders, court
administrators, guardians ad litem (GALS), and other key stakeholders in each of
Minnesota’s 87 counties to improve the processing and outcomes of child protection
cases.

The five-year project began in December 2000 with 12 pilot counties; 16
additional counties were added in March 2002, including Blue Earth. In 2003, the plan
was revised to include the remaining 60 counties by Spring 2004.

In Blue Earth, Judge Smith said they focus aggressively on accelerating services

to families in dependency court to meet the mandates of ASFA and Minnesota rules,
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especially for children under the age of eight, as they only have six months to place the
children in these cases.

They hear the emergency protective case hearing within one-two days and
immediately start working on what services the family needs. If there is a drug problem,
they try to get the parent to sign an “Admit or Deny Petition” at that hearing. Within one
week, they hold a Pretrial Conference among the litigants (the judge is not there) to
decide what services are needed. If the parent admits to a substance abuse problem, the
appropriate service provider is called to the court to meet with the parent and work out a
service plan. Thus, the parent is not left to maneuver the system by themselves to call the
provider and get services. Judge Smith believes it critical to “strike while the iron is hot”
to move the parent into services and to take the burden off the parent to negotiate the
service system. Since parents are in crisis, they are not in the best position to actively
pursue help. In the past, it often took months for the parent to even get the evaluation
done, much less get into treatment, which is not an option under the tight ASFA and
Minnesota timeframes.

The judge convinced CPS that treatment services need to be provided quickly.
Judge Smith said there was no way they could meet federal and state timelines if “we
continued to do business as usual.” He gave an example of what he called a “garbage
house” case. Within a day, CPS arranged to get a dumpster out there; cleaning materials
were purchased; community service workers (defendants who had been sentenced to
community service as part of their sentence) cleaned the house; inspectors were on
standby to inspect. As a result of this proactive approach, the children were returned to

the home within a week. This saved the state “thousands of dollars” and helped convince
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everyone that an expedited approach is the way to go. Once the Director of Social
Services saw the money that was saved, he became convinced of the efficacy of early
involvement. Public defenders resisted at first, as they see their job as keeping their
clients out of the system. When they saw results in terms of quick reunification,
however, their resistance dissipated. In addition, parents were able to seek services and
admit a substance abuse problem “without prejudice,” which also appealed to public
defenders.

They have made “good progress” but Judge Smith believes they have not “gone
as far as we need to go.”

Lancaster, California: Judge Valerie Skeba

This is a very rural county (population 250,000), 60 miles outside of Los Angeles.
Judge Skeba has been on the bench for five years and is the only judge in Lancaster
hearing dependency cases. She hears about 800 cases per year.

Although the law does not require it, Judge Skeba sets court dates every three-12
weeks in order “to keep on top” of things. The Judge employs a negative/positive
sanctioning/rewarding approach. She rewards parents who are doing well with more
frequent visits with their children, and penalizes those not doing well by ordering less
frequent, or supervised, visits. Judge Skeba decides how often to review a case based on
her “trust” in the social worker, in addition to how well the parent is doing. If she
believes the social worker is diligent in providing services, she does not hear the case as
often as when she is concerned about the diligence of the social worker.

They had a problem with some clients not being able to obtain free drug testing

by the state because they did not have a valid California driving license or identification
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(ID). Without an ID, drug testing was being delayed for six-eight months. Judge Skeba
decided to issue her own ID so these clients could get tested. It has only been a challenge
in a handful of cases but her creativity solved that problem.

The Department is most interested in a certificate from a treatment agency that
shows the parent has graduated successfully, but the Judge trusts her own instinct as to
whether the parent has changed and accepts successful progress in Narcotics Anonymous
(NA) or Alcoholics Anonymous (AA), as well as more structured treatment programs.
Gennessee County, New York: Judge Eric Adams

Gennessee initiated a program in 2003 to address what they identified as the
biggest challenge in dependency cases with substance abuse and/or mental health issues.
The problem was that the case would be adjourned until the parent was screened and
assessed. Sometimes a month would go by without an assessment. It regularly took six-
eight months to get the parent assessed. Also, there were lots of challenges with
Department of Social Services staff turnover. Judge Adams spearheaded meetings
between the Gennessee County Counsel of Substance Abuse Associations (GENCASA)
and the county mental health association and asked for input and advice.

There is now one person from each (GENCASA and mental health) who acts as
the court’s contact person and as liaison to service providers. The GENCASA liaison sits
in the court one-two afternoons per week, and is available daily by phone. The liaison
can usually screen the parent on-site; if not, they set an appointment right then for an off-
site screening. They also make all appointments for assessments, and track/monitor to
see that the appointments take place. GENCASA then reports back to the judge, who

puts the appointment on his calendar and contacts the attorneys. This usually happens
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right at the beginning of the case. The liaisons are on the payroll of GENCASA and
Mental Health. The Model Court Attorney-Coordinator also coordinates with the liaison.
STRICT MONITORING OF COURT ORDERS

Merely expediting court hearings is not enough. Court orders need to be
complied with for the case to move forward. While all courts strive to monitor the
enforcement of orders, we include a description of two courts that have made a special
effort.
Geauga, Ohio: Judge Charles E. Henry

The Judge developed a special order five years ago that details requirements and
conditions of the court’s rulings so that all parties and service providers clearly
understand what is required and what the timeframe is to accomplish the orders. The
order is issued when court hearing is held, which must be within 90 days of the petition’s
filing. Job and Family Services monitors compliance with the order. The order holds
people accountable for their actions, which has solved a persistent problem of a lack of
compliance with court orders. While there are no statistics to document success, Judge
Henry has seen much more accountability and more clear-cut delineation of everyone’s
respective responsibilities since he instituted the order.
Bowie, Texas: Judge William C. Martin 111

This is a rural area in which the senior Judge travels a circuit, sitting in eight
different counties over a 10-day period. The Texas Department of Court Administration
(DCA) provided him with an “order maker” to ensure the orders he issues are signed and

distributed to all parties at the end of each hearing. This establishes clearly what is
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expected and the timeframes for performance so that supervision and compliance can
begin immediately.

Prior to the “order maker,” orders were piling up and were not signed or issued
for weeks or months. Then the DCA designed the “order maker” to relieve general
jurisdiction court judges of having to oversee these cases, particularly important in light
of ASFA timelines and an increasing volume of cases being filed. Although he has no
data to document the success of the new orders, he has observed that the orders (a)
encourage early case planning; (b) communicate to parties what is required immediately
following hearings; and (c) result in dependency cases coming to the court’s attention
much earlier in the process.

MULTIDISCIPLINARY TEAM APPROACH TO CASES

A number of courts employ multidisciplinary teams (MDTs) to handle the
multiple challenges often present in dependency cases. One example is Kansas.
Leavenworth, Kansas: Judge Robert Bednar

Kansas statute KAS Sec. 38-1523.a permits the court’s appointment of
multidisciplinary teams to investigate, address, and plan for services in cases of
youth/families in need of services in a wide range of neglect and abuse situations.
Leavenworth has been using multidisciplinary teams for three years. These
multidisciplinary teams (MDTSs) include several representatives from the school district,
including school psychologists; CASA representatives; several lay people who are not
involved in court or school (e.g., Postmaster, United Way, etc.); the county attorney’s

office; court services; community corrections; State Department of Rehabilitative
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services; and medical personnel. The court appoints members of the team and the team
determines who will serve as the team leader.

COMPREHENSIVE APPROACH TO CHILDREN AND PARENTS

MDTs are one way to put together a comprehensive approach to cases. Another
way is for a social worker to assume responsibilities for obtaining services for parents to
address all type of issues, including substance abuse problems. This is how it is done in
Meade, South Dakota.
Meade, South Dakota: Judge Jerome A. Eckrich

A social worker is designated to meet with parents immediately after a hearing to
review services. They started this approach in September 2003. They received a $10,000
grant from the state Administrative Office of the Court (AOC) to provide a one-stop
shopping service for parents in the dependency process to promptly link them with
services and make arrangements for their delivery. They implemented this program
because they recognized that parents often do not have the persistence, savvy, or
transportation necessary to obtain services. The social worker has an office in the
courthouse where litigants are sent to immediately arrange for services and provide other
assistance to promote their attendance in services. The social worker has a cell phone, a
laptop computer, and all the forms necessary to apply for services. The social worker
sets up meetings, arranges transportation, provides gas vouchers, etc. The social worker
also arranges for a urine analysis to be done immediately across the street at the
community corrections center.

This approach removes a big issue at the TPR hearing — were services made

available by the agency? They have seen a big improvement in getting parents into
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treatment earlier. Because the approach has been deemed a success, Children and Family
Services have taken over the program.
MEDIATION

Mediation is gaining ground as one avenue to resolving issues between parents,
the child welfare system, and the courts to achieve permanency for children. Mediation
formalizes structured negotiations involving all stakeholders (attorneys for agency, CPS,
parents, caseworkers, and other interested parties, such as relatives). Mediation’s goal is
to find a mutually acceptable approach to conflict that considers everyone’s interests.
The mediator is a trained facilitator with no stake in the case decision.

In some jurisdictions, mediation is accomplished among professionals only; in
others, parents are included in sessions after the professionals have met. Mediation may
be accomplished in several stages and varies in communities around the country.
Common features include:

m preparation by mediator to learn the case particulars,
introduction of mediator and explanation of the role of the mediator and
mediation,
statements of the problems faced by each participant,
direct discussion between parties, guided by the mediator,
mediator synthesizes issues and problems identified by the parties,
suggestions and options offered by parties to address problems,

written agreement of terms, signed by parties, and
agreement stipulated in court.

Mediation may be pursued prefiling, pretrial, or at any point in the case.
Unresolved cases remain on the court docket. Purported advantages of mediation
include: expedited case processing, need eliminated for contested hearings, cost savings
of fewer contested hearings and trials, empowerment of parents and family members, and

enhanced buy-in and cooperation of parents. Mediated issues may include: whether the
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parents are assessed for alcohol/drug use; developing treatment or service plans; whether
the child needs to be removed from the home; custody; visitation; resolution of intra-
family cooperation; support of children’s service needs while in foster care; or a decision
of whether the case should be closed. Mediation may or may not include jurisdiction and
termination of parental rights, depending on state law or local practice. Decisions of
which cases are assigned to mediation are left to individual jurisdictions, which develop
their own set of criteria.

Mediation is not universally accepted in child welfare case decision-making.
Concerns may be raised about: fully protecting the best interests of the children during
negotiations; the inherent power imbalance between parents and professionals; and
whether the child was or was not neglected or abused is not an issue for mediation.

Here are two examples of communities that use mediation.

Payne, Oklahoma: Judge Robert M. Murphy, Jr.

Payne, OK has a number of strategies to provide intensive services, case
management, support, and supervision of dependency cases. They bring in a wide range
of multidisciplinary services, including attorney representation and mediation; try for
kinship placements if at all possible so that the child remains in a family situation and
retains family relationships; schedule hearings weekly if necessary to review case
progress and address issues that emerge; use a comprehensive family-based service
delivery system that sends homemakers into the home to teach and work with the parent
on basic home management functions; and uses mediation. In this section we discuss the

mediation component of their approach.
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In Payne, they have used mandatory mediation for all cases involving children for
about four years. They saw the success that Landlord/Tenant mediators were having and
went to them to recruit their best mediators. However, they recognized that they needed
to understand the dynamics and issues of dependency cases; therefore, mediators are very
well trained in dependency issues.

They schedule mediation at the time of the shelter care hearing. Mediation takes
place 30 days out. That gives the agency time to develop a plan. They may also have a
follow up mediation if the mediators think it appropriate. All issues are mediated,
including jurisdiction, placement, treatment, conditions, services, and any other issues
that the parties bring up.

Many people coming into the dependency court process are distrustful of the court
system, so the mediation provides a nonthreatening and constructive opportunity for
participants and others (relatives, etc.) to participate in addressing the issues. They have
been getting very positive feedback from family members and from the community.
Umatilla, Oregon: Judge Rudy Murgo

For the past four years, the Umatilla Circuit Court has used mandatory mediation
for all cases involving children. They schedule the mediation at the time of the shelter
care hearing. It was modeled after the mediation for divorce cases Judge Murgo
instituted when he was the presiding judge. Mediators are very well trained in
dependency issues. Mediation takes place 30 days after shelter care to give agencies time
to develop a plan. All issues are mediated — jurisdiction, placement, treatment,
conditions, services, and any other issues raised by the parties. A follow-up mediation is

scheduled if the mediator thinks it appropriate.
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Judge Murgo has been getting very positive feedback from family members and
from the community. Mediation is seen as a noncoercive process by which participants
can engage in developing a viable treatment plan.

COMPREHENSIVE CHILD ASSESSMENTS

Children who appear in dependency courts may suffer from a variety of
challenges resulting from their abuse or neglect. Marion, Ohio serves as an example of a
juvenile court that pays attention to the developmental progress of the child.

Marion, Ohio: Judge Pamela Abernathy

Judge Abernathy feels it is critical to conduct a developmental assessment of each
child from the start of the case and to build the results of this assessment into the case
plan. She is very concerned about the lack of adequate screening of children in
dependency cases, for developmental and cognitive problems, fetal alcohol issues, as well
as the frequent lack of integrated substance abuse and mental health services. Because
Judge Abernathy felt social workers were concentrating more on assessments of parents
than children, she made it a requirement that a child-centered assessment plan be
conducted for each child involved in the dependency caseload.

FAMILY CONFERENCING

Family Group Decision Making (FGDM) (or Family Group Conferencing, FGC)
involves families in making decisions to protect and ensure safety for the
abused/neglected children. As with mediation, Family Group Decision Making/Family
Group Conferencing has different faces around the country. In general, the approach
allows the family to define itself, and include extended family members; respects what

the family knows about its members and the best approaches to safety for the children;
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empowers the family to make their best decisions and to be accountable for those
decisions; and acknowledges the support and strength of communities. The approach
assumes that empowerment of the family will translate into “buy in” to permanency
plans, thereby ensuring the children’s service plans will be adhered to, and the children
ultimately placed safely. Participation in FGDM is voluntary in some jurisdictions and
mandatory in others. The caseworker refers the family to FGDM.

Once the family is signed on to FGDM, the coordinator makes preparations. The
coordinator, like the mediator, is an unbiased professional. The coordinator works with
the family ahead of time to identify “family resources,” including immediate and
extended family members, those who live far away, and those people who are “like
family.” The coordinator contacts all family resource people to invite them to the
conference, and uncover unresolved issues. The coordinator selects an appropriate site
for the meeting, and makes all logistical decisions.

When the meeting is convened, the coordinator introduces all the participants, and
lays out the meeting process, participant roles, and goals, to which all members agree.
The primary goal is to ensure a safe environment for the child. The strengths of the
family are identified. At this time, family members may meet for “alone time,” without
professionals or nonfamily members, to discuss what the family can do to care for and
protect the child. The plan is then reviewed by the larger group, and strengthened by
addressing unmet needs. It is then accepted by all participants, including the caseworker,
and may be presented to the court as well. Follow-up meetings may be scheduled

regularly or as needed, when family situations change, to ensure safety for the child.

66



FGDM may reduce the number of children in non-relative foster care, as children
who leave their home may move in with appropriate extended family members. FGDM
also may provide the caseworker with more family members to contact for assistance,
and with community support systems as well.

Adair, Missouri uses FGDM (as does Tarrant County, Texas, and Allegheny
County, Pennsylvania, which were selected as case studies; see Chapters 7 and 8).
Adair, Missouri: Judge Russell E. Steele

This family-centered approach is a pilot project instituted under the auspices of
the state AOC and entails having a multidisciplinary team of service providers meeting
with the family early in the process to review the situation, determine what needs to be
done and develop a plan to achieve these goals in a nonadversarial setting. The team
includes GALs, counselors, and other service providers, as necessary, to perform case
management, review problems, and discuss goals; the judge does not participate.

The family-centered approach entails an in-group setting review every 30 days
and then at court every 90 days (they are statutorily only required to review cases once a
year). The approach includes case management and periodic staffings involving family
and other supporters who can be their advocates. More frequent court hearings promote
greater accountability of all the agencies and participants. Traditionally, activity
occurred because there was a court hearing. This approach moves activity up front and
tries to get services and other necessary action beginning much earlier in the process. It
also resulted in approaches being sustained because of earlier and continuous court

review.
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The Judge believes their approach results in children being returned to home and
permanency plans being implemented more quickly. This is because it is easier for the
court to determine whether unification is viable. Traditionally, most activity occurs right
before the hearing. Now with more frequent hearings, more things are happening up
front, and service plans are developed early on. Therefore, permanency goals, with
reunification whenever possible, are achieved more quickly.

TREATMENT ALTERNATIVES FOR SAFE COMMUNITIES (TASC)

TASC was initiated in 1972 to assist criminal offenders break their drug/alcohol
addictions, and prevent future crimes. Beginning in the 1980s, TASC began expanding
their services to juvenile justice clients, welfare recipients, pretrial detainees, drug court
participants, public housing residents, and child welfare families (both children in the
System of Care initiative, and parents in the Recovery Coach Program). There are
currently more than 200 TASC programs in the U.S., including a statewide initiative in
Illinois. TASC programs typically provide: assessment of substance use/dependence;
placement into appropriate treatment; monitoring of progress; and reporting to courts.

We include the Cook County, Illinois program as one of our five case studies (see
Chapter 9). During the telephone interviews, we had the opportunity to learn about other
courts using TASC.

Rowan, North Carolina: Judge Beth Dixon

In 2003, Judge Dixon secured services from TASC to conduct a substance abuse
assessment/evaluation of litigants in dependency cases for which it appears substance
abuse may be the primary problem. TASC provides drug testing, case management and

supervision to provide the Court with more accountability regarding both services being
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provided and participants’ progress. The Judge turned to TASC because she saw the
need for regular, random drug screens to detect recurring use. Before TASC, she ordered
service by “any state approved agency,” but since no specific agency was designated,
accountability was difficult to achieve. No formal evaluation has been done, but Judge
Dixon has seen greater accountability, both in terms of services provided and
participants’ compliance.
ENHANCED REPRESENTATION OF PARENTS

The state’s representation can sometimes be much stronger than the parent’s
representation in dependency court. Benton, Washington has addressed this issue.
Benton, Washington: Judge Lonna K. Malone

Benton, WA has a pilot project designed to put the parent’s representation on
equal par with the state’s representation. They accomplish this through the addition of
more panel attorneys, more caseworkers for parents, and service providers to assist
parents. Their program ensures that parents meet regularly with their attorney and their
caseworker; makes them aware of available services; and makes sure they receive
adequate services. Judge Malone believes that adding resources for parents results in (a)
the prevention of court delays; (b) better case preparation; and (c) quicker resolution of
cases.

The program has been reviewed by the National Council of Juvenile and Family
Court Judges (NCJFCJ), “Improving Parent’s Representation in Dependency Cases:
Washington State,” August 2003. They found that the program has sped up the

timeframe needed to resolve cases and better compliance with ASFA.
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FAMILY DRUG COURTS

Family drug courts have emerged in response to the growing awareness that
traditional responses to parental drug addiction often do not work well. These courts are
designed to address the needs of families involved in the child welfare system where
parental substance abuse is a factor. Under the supervision of a judge, family drug courts
offer intensive drug treatment intervention and supportive services, within a structure of
sanctions and incentives.

The family drug court concept has components similar to adult and juvenile drug
courts. Although the court processes may look different from jurisdiction to jurisdiction,
family drug courts generally share the following characteristics:

m Judicial Leadership. The civil court judge takes a leadership role in working
with the parent of a child in a dependency, abuse or neglect case. Over time, the
judge develops a relationship with the parent that is part authoritative, part
supportive Only the judge has the power to invoke immediate sanctions and
rewards in these cases.

m  Goal of Reunification. The goal of the court is to provide intensive treatment
and service delivery to reunite the child with the parent in a safe and healthy
environment.

m Intensive Treatment Services. The court helps the addicted parent become
emotionally, financially, and personally self-sufficient and develop parenting and
“coping skills adequate for serving as an effective parent on a day-to-day basis.”

m Interdisciplinary Team Involvement. The team assesses the treatment and
service needs of the parent and provides intensive supervision. Substance abuse
treatment and other rehabilitative services are the result of a collaborative effort
between the courts (including judges and attorneys for parents and children and
agencies), social services caseworkers, law enforcement agencies, drug and
alcohol treatment providers, and other counselors and service providers.

m Early Identification and Eligibility. Identification and eligibility criteria
determine which cases are appropriate for immediate drug court intervention.
Drug court participation in a civil dependency case requires the parent to sign a
waiver that acknowledges the imposition of sanctions without a “show cause”
hearing, following noncompliance with the treatment plan.  Eligibility
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determinations include assessing the “degree of addiction” and whether addiction
requires court intervention and treatment.

m Judicial Monitoring of Progress. Progress and compliance are monitored and
supervised by the judge, with input from the team. Treatment providers,
caseworkers, and other service providers report on the participants’ progress to
the court.

m Rehabilitation of Parent. Treatment and rehabilitative service programs are
developed to meet the parents’ needs. Parents in these cases are often multiply
disadvantaged; drug addiction is only one of their problems. Services for the
parent, therefore, offer a range of supports in addition to drug and alcohol
programs.

m Agreement to Program Conditions. The parent signs a contract outlining the
conditions of program participation.

= Sanctions and Incentives to Ensure Compliance. Relapses are expected and
addressed immediately. While judges can anticipate setbacks in addiction
recovery, a graduated system of sanctions, delivered immediately, may jump-
start the recovery process.  Contempt powers are available to mandate jail time
for noncompliance with a treatment plan, although incarceration is often used in
conjunction with other incentives. Judges also provide incentives for compliance
with family drug court requirements. Reunification with one’s child is the
strongest motivator for compliance. Other incentives include progressing
through the phases to less-frequent urinalyses and court appearances; positive
reinforcement and encouragement; dismissal of any criminal charges; and more
frequent visitation with children.

m  Program Completion and Follow-up. The family drug court is generally a one-
year program commitment, with up to six months aftercare often available. The
judge determines the need for, length, and specifics of aftercare services.

m Reunification Following Successful Completion. If the parent successfully
completes the treatment program, and takes advantage of other services
(parenting classes, employment counseling, therapy, housing assistance),
reunification with her or his children is possible. If the parent declines treatment,
the case is litigated in the traditional manner.

San Diego, CA is included as one of our five case studies as an example of a

family drug court (see Chapter 10).
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CHAPTER 6
HALIFAX COUNTY, NORTH CAROLINA (NC)

Halifax County is a rural county, with a population of approximately 60,000. The
racial composition is 55% African American, 45% Caucasian, and 5% other races,
including Asian, Indian, Hispanic and Native American. The population is small, but the
total area in the county is large: Halifax County is the third largest county in the state,
with an area of 2,000 square miles. It is the fourth poorest county in North Carolina.

Currently, there are 100 children in the Department of Social Services (DSS)
custody in Halifax County. In 65% of the cases, one or both parents have a substance
abuse problem identified as the primary or secondary reason for the dependency action.
Most common substance abuse problems are cocaine, crack cocaine, marijuana, and
alcohol.

Judge H. Paul McCoay, Jr., Chief District Court Judge, presides over all juvenile
cases in Halifax County. He is also the Chairman of North Carolina’s Court
Improvement Project. Halifax County is one of nine Family Court Districts in North
Carolina and was one of the original pilot sites because of its strong judicial leadership
and having practices in place consistent with the principals of a Unified Family Court.
The Unified Family Court handles juvenile and domestic matters in one court and utilizes
the one family/one judge case assignment system. The Court began five years ago in
Halifax County with $75,000 from the state of North Carolina to pay operational costs
and hire a Family Court Administrator who would also serve as Domestic Case Manager.

A Juvenile Case Manager was added in 2004 with federal grant funds.
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A key component of the Juvenile Court is the Child Planning Conference. They
believe the best way to expedite cases is to get everyone together early to talk about the
case and begin services. Under the old system, it took 30-60 days at the Adjudication
Hearing before everyone became aware of the issues in the case and began to seek a
resolution. At the Child Planning Conference, they attempt to obtain a Memorandum of
Agreement that may lead to a Stipulated Adjudication, if possible; or, if not, to agree on
as many points as possible. Following the Child Planning Conference, they go into the
courtroom to appear before the judge who reviews the agreement, or hears contested
issues, and makes a determination. The next court date is set at that time, which is within
seven days after this conference. This is sooner than required by ASFA rules and is
intended to fast-track the cases.

Child Planning Conference

Child Planning Conferences are held Monday mornings within seven days of
when a nonsecure custody order has been entered, resulting from a petition filed by the
Halifax County DSS. Most often, the Conference occurs within three days of the
issuance of the nonsecure custody order. There are five objectives:

1. To bring all the key parties together, including the Facilitator (the Juvenile Case
Manager serves in this role); the DSS attorney; the DSS caseworker; the DSS
foster care worker; the parents; friends or family members of the parents; the
minor child (if the child is 13 or 14 and wants to come to the Conference); the
parents’ attorneys; a mental health provider; a substance abuse treatment provider;
the Guardian Ad Litem (GAL) attorney; the GAL Supervisor; and if appropriate,
a school representative (for example, if there is a need to transport the child from
their temporary placement to the school in the district where they use to live—the
intent is to limit as much disruption as possible in a child’s life) and a health
department nurse who offers prenatal services and general health assessments.

2. To reduce the adversarial nature of the court process by emphasizing that

everyone is there to help the family (a video is shown to parents to stress that
point and explain the process—see below); parents’ attorneys told us that they
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believe the Child Planning Conference setting helps parents see that everyone
wants to help them reunite with their children.

3. To identify relatives who may accept placement of the minor children until
reunification can be secured or adoption determined; the preference is to place the
children with a relative or friend rather than a stranger, as they believe this is less
traumatic for the children.

4. To establish visitation (supervised initially and unsupervised, if supervised
visitation goes well) with children who have been placed outside the family.

5. To determine what services the family, the children and parents need to reunify
the family, including substance abuse treatment, mental health treatment,
educational programs, job training, etc.

Observation of a Child Planning Conference

We observed a Child Planning Conference. Present were the juvenile case
manager, DSS foster care supervisor, DSS foster care caseworker, DSS supervisor, DSS
investigator, the DSS attorney, the GAL attorney, the GAL supervisor, the mother and
her attorney, the mother’s father (who is grandfather of the other three children the
mother gave up for adoption), the father, and the father’s attorney. The Conference was
conducted in a small room (used for jury deliberations) in the courthouse.

Most of the participants at the Child Planning Conference already had a copy of
the DSS report; those few who did not received a copy at the Conference. Everyone in
the room was required to sign a Confidentiality Agreement that they would not disclose
what was said during the Child Planning Conference.

The DSS attorney summarized the allegations in the DSS report. The case
involved a three-month-old boy who was placed in foster care six days earlier. He was
initially placed with his grandparents, but they were not able to care for the infant. The
grandparents were already raising three of the boy’s siblings (who they had adopted

following a TPR determination). They just could not take on the responsibilities of
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another child. Prior to the removal of the child, the baby boy had been in the temporary
custody of the father. Six days earlier, DSS received a report that the baby boy was being
neglected. The reporter told DSS that the father had left the baby boy outside a crack
house on one occasion and by the side of the road on another. According to the
temporary custody agreement, the father was not supposed to have contact with the
mother while caring for the child, due to her alleged drug abuse. The reporter told DSS
that the father violated that agreement on several occasions by bringing the baby boy to
the mother’s residence, and the mother left the baby unattended. As a result of the
neglect report, DSS removed the baby six days prior to the Child Planning Conference.

DSS’s recommendations were that: (1) the baby boy remain in DSS custody in
his current foster care placement; (2) relative care placement be pursued; (3) supervised
visits with both parents be arranged; (4) both parents receive drug and mental health
evaluations (the mother and father were given assessments immediately following the
Child Planning Conference, which was possible as the Mental Health Assessment
provider was at the Child Planning Conference); and (5) they plan for reunification. The
parents agreed during the Child Planning Conference and signed the Memorandum of
Agreement after conferring with their attorneys. At the Child Planning Conference, the
parents were also asked to list possible relative care placement options.

Following the 25-30 minute Child Planning Conference, the parties assembled in
the courtroom before Judge McCoy. The Judge explained to the parents what was going
on in a very respectful manner, using plain language, telling them that:

m  The DSS report contains allegations not yet proven as facts and they would have
the chance to dispute those allegations at later hearings.
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The law requires courts to reunify families whenever possible and the court
would provide services to help them reunify. He explained, however, that he had
an obligation to notify them of the “worst case scenario”—if the allegations are
proven to be true and if resources are not successful in resolving the problems
they have within the next 11 months, TPR and adoption may be necessary:
“while that is the worst that can happen, it is not the goal of this court.”

Relative care is the preference, and DSS would check out the people they
nominated and do a Kinship Care Assessment to see if they were in a position to
care for the baby.

They needed to watch the videotape “The Choice is Yours” when they were done
in court before they left the courthouse.

The next court date would be April 28 (13 days later).

The mother would have a chance to participate in the Family Treatment Court.
He explained that the Family Treatment Court is a voluntary court that helps with
drug abuse treatment, transportation, education, and job training. He said she
might find the Family Treatment Court helpful but it does involve giving up
certain rights (e.g., the court can mandate drug testing at any time) and, therefore,
she should discuss it with her lawyer and let him know what they decide (the
lawyer later told the judge that the mother was interested).

After the Judge explained what was happening, he asked the parents if they had

any questions. (Even though this mother had appeared before the same judge when she

lost her three other children to adoption, he patiently explained the process as though she

was hearing it for the first time.) The father (who was not the father of the other three

children given up for adoption) asked how soon they could check out kinship placement.

The DSS attorney said it would take a few days, as one of the people was out of the

county and the father did not know the address or phone number of the aunt he nominated

as a care provider (the father said he would get that information to them). The court

hearing lasted about 15-20 minutes.
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Perceptions of the Child Planning Conference

We asked key players about Child Planning Conferences. Universally, we were
told that the Conference is a good concept and a major improvement over the traditional
way cases were handled before because:

m It alerts everyone to what the case is about and what the challenges are. In the
past, this did not come out until after the first appearance, which was largely
limited to assigning counsel to parents and scheduling the next hearing. Now, a
lot of services and assessments can take place beginning the first day. This
“front-loading” of services in an amenable, nonadversarial setting is well worth
scheduling this additional meeting, according to all we interviewed.

= Knowing that Monday will be the day for the Child Planning Conference makes
scheduling easy, as they just leave Monday mornings open for Conferences as
needed.

m Although parents sometimes want to argue the allegations in the petition at the
Child Planning Conference, they are told that this is not the time for such
arguments—they can do that at later hearings. Once parents understand that,
there is usually a 95% success rate in achieving a Memorandum of Agreement
that leads to Stipulated Adjudications. The nonadversarial atmosphere helps
achieve a high stipulation rate.

m  The Child Planning Conference empowers families to participate in plans. The
empowerment fosters success.

One of the side benefits of the Child Planning Conference has been that the
relationship between social workers and parents has been improved. By bringing
everyone together in a nonadversarial setting, parents are less likely to see the social
worker as the enemy who removed their children. The video (described below) also
helps the relationship between social workers and parents.

VIDEO: “The Choice is Yours”

Halifax County received a $34,000 grant from the state’s Court Improvement

Project to produce a videotape that explains the dependency process to parents in a

nontechnical language they can understand. “The Choice is Yours™ is a 20-minute video
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produced in English and Spanish and is also closed-captioned. It uses professional actors
and moves between two venues. First, there are a group of “parents” (actors) talking to
each other (much like “reality” television) about the process. Two “couples” have been
through the process before and one “couple” is new to the process. The discussion
among these parents alternates with a “judge” who delineates the stages in the process
using the legal terms and explaining it in non-legal terms.

The video begins with couples whose children were taken away over the weekend
and were in court for the first time. The father is especially angry and expressed how he
will get his children back and prove how wrong they were to take his children away. The
couples who have been through the system before (one couple lost their child for not
doing what was required and one couple did what was expected and kept their child) urge
him to calm down and listen—all the screaming in the world will not get their children
back. They need to listen to what has happened and why, and hear about what services
are available to get their children back. This discussion goes on for several minutes. A
commentator weaves in and out and explains all the steps (the Child Planning
Conference, the Non-Secure Custody Hearing, the Adjudication Hearing, the Disposition
Hearing, the TPR hearing), and professionals involved (the DSS caseworker, the DSS
attorney, GAL, attorney for the GAL, court administrator, case manager) in dependency
actions.

CIP produced numerous copies of the video for distribution across the country. It
is meant to be generic and apply to dependency courts around the country. At the
beginning of the video, they explain that terms for hearings may vary in different places,

and not all events may occur, e.g., Child Planning Conference.
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The video won a national award, The Silver Reel of Merit from MCALI, in the
External Communications category. In our opinion, the video did an excellent job of
reaching parents in a language and tone they can understand. During our interviews with
professionals, including parent’s attorneys, GALSs, and DSS workers, we were told
parents relate to, and understand, the video and it is a very useful tool in explaining the
dependency process to parents. These positive reports are confirmed by the evaluations
parents complete after they view the video. Although they have not formally tallied the
evaluations, each is reviewed and the consensus is that very positive evaluations have
been received from parents.

Family Drug Court

In March 2005 (a few weeks before our site visit), Halifax County started a
Family Drug Treatment Court as part of a Pilot Program funded by the state. Halifax
County received $43,000 from North Carolina to pilot the project through June 30, 2005,
and applied for and received a Governor’s Crime Commission Grant to operate the court
from July 1, 2005 through June 30, 2006. The funds will pay for transportation to and
from court and treatment appointments, treatment for the uninsured, incentives for the
program, temporary housing and utilities, and the program operational costs.

The purpose of the therapeutic Family Drug Treatment Court is to help substance-
abusing parents who have had their children removed from their care by the Department
of Social Services. This court will assist these parents in getting clean and staying clean
through intensive case management, frequent judicial oversight, and access to treatment

providers for treatment. The desired outcome is that parents will overcome any substance
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abuse dependency and be reunited with their children within a year of the child’s
placement into DSS custody.
The goals of the Family Drug Treatment Court are to:
m Help parents “get clean and stay clean” through a strong judicial intervention
program with intensive case management that monitors progress in treatment,
insists upon random and scheduled drug testing, and demands that participants

appear before the judge twice each month.

m Achieve permanence for children, whether it be reunification with the family or
in another permanent home as mandated by the ASFA timeline.

m Provide a wide range of services (mental health, substance abuse, education, job
training, housing, etc.) to parents and children to help the family reunify.

The Family Drug Treatment Court’s Mission Statement is:

“We see, but cannot now reach, a time when all abused, neglected, and dependent
children of substance-abusing parents who come under the jurisdiction of the courts of
Halifax County are safely returned to the legal custody of substance-free parents or
caregivers within a reasonable time.

We can further see a time when substance-abusing parents are helped, and not punished,
by a well-designed judicial intervention plan which acknowledges the power and dignity
of each parent, and which facilitates effective collaboration among diverse community
agencies and resources.

When this vision is realized, life will be better for all citizens of Halifax County.
This is our vision. This the 3" day of March 2004.”

Observation of Family Drug Treatment Court

As of the time of our site visit, only one person (Ms. Jones, a fictitious name), a
mother of three children, was in the Family Drug Treatment Court (although two others
signed up the day we were there). One-half hour prior to Ms. Jones’s scheduled review
hearing, the Family Drug Treatment Court team met informally in the courtroom: the
Judge, the GAL, the GAL’s attorney, the GAL supervisor, the mother’s attorney, the

Juvenile Case Manager, the Juvenile Court Coordinator, the DSS caseworker (and several
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others from DSS), the DSS attorney, and the mental health/substance abuse providers.
We observed the team meeting, which lasted about 15-20 minutes.

The case involved a young mother with a long history of substance abuse. She
also has a very serious asthma problem, resulting in trips to the Emergency Room (ER)
several times over the last few months, inhibiting her going to drug treatment. She
appears to be making some efforts but it is unclear whether her asthma actually prevents
her from going to treatment or she is sometimes using it as excuse not to go to treatment.
She was due in court the day we observed, but had not yet arrived. In addition to her
asthma, transportation is a challenge. Because Ms. Jones missed several treatment and
court dates, her bus voucher may no longer be valid (vouchers are issued for parents who
cannot afford the bus to take them to treatment). How can she get to court on her
scheduled court date? Maybe the bus company can be persuaded to give her another
chance and issue more vouchers (if a person fails to be at the bus stop when arranged 2-3
times, the bus company cancels the voucher). Ms. Jones’s attorney volunteered to pick
her up and bring her to court, if necessary.

There was considerable discussion about what to do to impress upon Ms. Jones
that she had to go to treatment or she would lose custody of her kids. It was an open
discussion, with the Judge withholding his opinion until everyone had a chance to speak.
They discussed the possibility of having her write a “goodbye” letter to her children (a
technique used to impress on parents that they will have to say goodbye to their children
if they do not straighten out), and some agreed that would be a good idea. It was also
discussed that Ms. Jones lives in a neighborhood filled with “druggies” and drug dealers,

and thus it is hard to stay “clean.” The possibility of in-patient treatment was discussed.
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The Juvenile Case Manager knew of a place that takes pregnant women (Ms. Jones is
newly pregnant) and clients with asthma. She qualified because she has Medicaid due to
her disability. The Judge asked the Case Manager to check into that. All agreed,
including Ms. Jones’s attorney, that in-patient treatment was the appropriate placement.

Ms. Jones failed to show up for her hearing, and it was suggested that she may be
in the hospital as she had called earlier and could hardly breathe. The Judge called the
hospital from the courtroom. He spoke with the ER nurse and learned Ms. Jones was in
the ER; he asked to speak to her. The Judge asked Ms. Jones if she was coming to court.
She stated she did not have transportation. He told her they discussed her case and
believe the best thing may be for her to go to in-patient treatment. She expressed interest,
and he said they will talk about it on her next court appearance the following week. The
Judge spoke to the nurse again and asked how bad Ms. Jones’s attack was. The nurse
said that every time Ms. Jones is due in court, she ends up in the ER. The nurse does not
believe Ms. Jones’s condition is much worse today than any other day and she believes
Ms. Jones is probably using her asthma as an excuse not to come to court. The Judge
thanked the nurse and hung up. The team members were told about the phone call and
dismissed. The Juvenile Court Manager agreed to follow up on the in-patient treatment.

Later that day, we learned that an in-patient placement was found in a neighboring
county and they could take Ms. Jones in three days. The Judge called the bus service and
arranged transportation for Ms. Jones. The Judge called Ms. Jones that night from home
to let her know they found a treatment placement for her to go on Friday and the bus

would pick her up at 8:30 a.m. Ms Jones agreed.
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Challenges in Obtaining Treatment in Halifax County

During on-site interviews, several obstacles were identified in providing services
to parents and children in Halifax.

Lack of treatment providers. North Carolina implemented a mental health
services reform four years ago. Prior to the reform, there had been a mental health
agency in every county to provide services. After the reform, mental health services were
contracted out to a private company/agency in every county. Halifax County contracted
with an independent treatment group to serve parents and children. Unfortunately, that
group notified the court that they are terminating the contract at the end of June, but
while we were on-site in April, the provider assigned to the county notified the court that
he was accepting another job. Therefore, the county had to scramble to secure another
provider. They had already been working with an individual provider in the county to
take over in June, but now the timeline was abruptly moved up. They believe the
individual provider (who holds a Master’s Degree in Social Work with a background in
substance abuse and mental health treatment and who is a long-term county resident) has
the skills in mental health and substance abuse to handle their litigants, but they have to
expedite signing the contract. They acknowledge having a problem retaining providers in
the county, as many leave in pursuit of higher salaries in urban settings. They believe
that this local provider, who has strong community ties, has a commitment to stay in the
county long-term.

Even when they had the contract with the treatment agency, several problems

were commonly mentioned as inhibiting treatment, including the following.
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Parental loss of Medicaid. When parents lose custody of their children, they
also lose their Medicaid rights (unless the parent has a disability that entitles them to
Medicaid). When children are removed and Medicaid withdrawn, it is difficult for many
parents to get the services they need.

Transportation. Transportation is a huge challenge in Halifax County. The
county encompasses a large geographic area, public transportation is virtually
nonexistent, and the population is very poor. All this creates a transportation nightmare
for parents who want to go to treatment. There is a public bus service that can be
arranged for transport, but the service runs infrequently and stops often. Therefore, it
may take a parent one to one-and-a-half hours to get to the provider and then they may
have to wait for several hours after their treatment is over to get a bus back to their home.
This often translates into a whole day being spent for a one-two hour session.

Lack of services. Even before the contract provider agency pulled out during our
site visit, there were not enough substance abuse and mental health services for parents
and children. For a six-month period, services were so lacking that they had to excuse
parents from not going to services as they simply were not available. This extended court
timelines, as it was not the parent’s fault that they could not comply with ordered
treatment. They experienced more problems with psychological services than substance
abuse services. There were no services for children except what they might be able to get
through the schools. DSS has had to “pull people out of the woodwork” to work with
children and parents.

Difficulties of avoiding drug dealers in small communities. Halifax County is

a cluster of small communities where “everybody knows everybody.” It is hard for
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substance-abusing clients to get away from their dealers, as the dealers know where they
live and hang out. The dealers are aggressive. We were told of one case in which the
dealer drove the substance-abusing client to the courthouse (because of the lack of public
transportation and because dealers are often the only “friends” parents have), and waited
on the courthouse steps until the person came out of court. The dealer then tried to sell
the person drugs. Sometimes, the only hope to keep the dealers away is removing the
substance abuser from the county and getting them enrolled into a residential treatment
program.

Keys to Success in Meeting ASFA when Parents are Substance Abusers

Prior to ASFA, social workers were spending much of their time rehabilitating
parents. ASFA put the emphasis where it should be, on children. ASFA was needed to
put the priority on finding a safe, permanent placement for children and serving the “best
interests of the child.” Reunification is the goal. The DSS Attorney estimated that fewer
than 10% of cases result in a TPR. How are they meeting the demands of ASFA,
especially when parents are substance abusers?

Detailed orders. Detailed orders, rather than standardized forms with a checklist,
specify exactly what each person must do and within what timeframe. By removing
ambiguities, excuses used by parents, DSS workers, service providers, or parents’
attorneys are largely eliminated. Judge McCoy issues detailed orders with the help of the
DSS attorney who often writes drafts of the orders.

Leadership of the judge. Judge McCoy is dedicated to improving the processing
of dependency cases. He is the chairman of NC’s Court Improvement Project. He

decided that courts needed to change the way they do business if children are to be placed
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in safe, secure, and permanent placements. He respects professionals, families, and
volunteers in his court and also holds them accountable for their responsibilities.
Continuances are rare and excuses for not doing what is ordered are not tolerated. The
Judge sets the tone and culture in the court. Judge McCoy works long hours and is
usually the last one to leave the building, often after 7:00 p.m. Everyone we interviewed
agreed he garners the respect of all (even when they disagree with him) and is the
charismatic leader that makes their court work well.

Joint training and a team approach. Halifax County Family Court received a
Bureau of Justice Assistance Grant to participate in implementation training for a Family
Drug Treatment Court in 2004. The grant-funded training was provided by the National
Drug Court Institute and was comprised of trainings at three separate sites. An initial
training was held in Destin/Pensacola, Florida in March 2004 with subsequent trainings
in Kansas City, Missouri in June and in Charlotte, North Carolina in September.

The local team participating in this training was comprised of Chief District Court
Judge H. Paul McCoy, Jr.; the Family Court Administrator, DSS Staff Attorney, DSS
Social Work Program Manager, Psychological Program Manager from RiverStone
Counseling and Personal Development Center, District Administrator for the GAL
Program, Director of Nursing with the Halifax County Health Department, Director of
Exceptional Childrens’ Programs with the Roanoke Rapids Graded Schools District, an
attorney who represents parents, and the State GAL Administrator with the
Administrative Office of the Courts.

Topics covered in the trainings included:

m  Team Roles and Responsibilities
= Introduction to Addiction and Relapse
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Development of Mission and Vision Statements

Judicial and Team Leadership

Building the Team

Treatment Court Characteristics

ASFA and ICWA

Basics of Substance Use, Abuse, and Dependence

Building Blocks of Healthy Child Development

Targeting, Eligibility, and Screening

Developing Eligibility Criteria

Managing Information and Management Information Systems
Evaluation

Drug Testing

Case Management, Process and Structure, and Legal, Child Welfare, and
Treatment Systems

Development of Programmatic Structure and Requirements
Intergenerational Issues in Substance Use, Abuse, and Dependence
Managing Participant Behavior

Developing Sanctions and Incentives

Quality Assurance and Sustainability of the Family Drug Treatment Court
Developing a Long-term Funding Strategy with Community Resources
Confidentiality and Ethics

Written Protocols for Memoranda of Understanding and Consent Forms
Issues Facing Rural Courts

At each training site, the teams visited a model court and observed a session of
Family Drug Treatment Court in operation. The host courts also participated in question-
and-answer sessions to provide additional insight. Each of the three trainings also
provided time for teambuilding experiences for the local team to work on developing
their own rules, forms, mission and vision statements, committees, etc.

The trainings helped foster a team approach and helped them understand the
substantial amount of time needed to accomplish treatment and the expected relapses
along the way. This changed how they process cases and respond to relapses. For
example, the Judge does not automatically discontinue supervised visitation with children
if the parent tests positive for drugs, as he did before he was educated about relapses. It

also fostered a team approach with mutual respect for each other’s roles and
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responsibilities. From our observations, it was obvious that the professionals and

volunteers in Halifax County respect each other, hold each other accountable, and

understand the importance of a team approach to address the many complexities in
dependency cases when parents are substance abusers.

Dedication of key players. For the expedited process in Halifax to work, many
people had to be committed to the program. With state funds, they hired a Family Court
Administrator, and with grant funds, a Juvenile Case Manager who is critical to the
operation of the Unified Family Court. Others who had already played a role in
dependency matters had to make these cases a priority and work within agreed-upon
deadlines. For example, the Sheriff agreed to give priority to serving petitions on parents
and subpoenas on witnesses for court dates. DSS workers and GALSs have to get their
written report into the court 14 days prior to the hearing so all parties have a chance to
review the report and be prepared on court day. GAL volunteers have to fulfill their
obligation to meet with parents and conduct appropriate interviews. Clerks have to
maintain accurate and up-to-date court calendars. A new system, J-Wise, is being
implemented to allow tracking of timelines in cases and to generate the Judge’s docket.
It will tell the Judge how many days remain to meet each of ASFA’s guidelines and it
will eventually be linked to the DSS and GAL systems. Mental health providers have to
get treatment done within mandated timelines. DSS attorneys have to come to court
prepared. Court delays have to be strictly limited to keep cases on track. Judge McCoy
is very strict about allowing continuances and expects people to come prepared and stick

to deadlines.
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A strong GAL system. In Halifax County, there is one full-time GAL
supervisor, a GAL attorney, and 35-40 GAL volunteers. Potential GALSs are screened
through the state criminal background check system (and a few other states with which
they have a mutual agreement). If a potential volunteer has a nonviolent misdemeanor
charge or conviction, the GAL supervisor asks the Judge to make the final decision as to
whether that person can be a GAL. They do not have the ability to conduct either a DSS
check or drug screening on applicants for the GAL position.

GALs receive 30 hours of training (10 sessions of three hours each) on how to be
a GAL. Training includes how to write a report, how substance abuse affects a family, a
review of mental health problems and treatment, a history of the juvenile court, etc. The
GALs must take six additional hours of in-service training per year to remain certified.
Most GALSs handle one to two children at a time; but some experienced GALSs can work
with up to eight children. The minimum time commitment of GALS is one day per
month. The supervisor tries to match the GALs with the types of cases they are good at
and like to work with (e.g., some like to work with small children and some with teens;
some are especially good with male children and some female).

All children in dependency court receive a GAL. If no GAL volunteer is
available, the GAL supervisor takes the case herself. The GAL is usually at the Child
Planning Conference, but the GAL supervisor is always there. The GAL has access to
any and all information that can help them make recommendations on safe placement for
the children. They are armed with a court order, allowing them to speak to and review
anyone, or any materials, they decide are relevant to the case, including health/mental

health records, school records, and fathers in prison and/or their parole officers. Their

89



focus is to help clarify what is likely to happen to the child given a particular placement.
GALs are given a lot of respect by the Court.

After they are assigned to a child, they try to meet the child right away. They
have a lot of leeway as to how they do their job. The biggest problem they see with
parental substance abuse is that the parent is not getting treatment. In order to make a
recommendation for reunification, they need to see the parent making progress.
Indicators of progress include: parent keeps appointments to see the children; two
months’ employment in the same place; participation in therapy; and having their own
place to live. They feel their success is due to the court adhering to the ASFA
timeframes; GALSs having authority to work cases and present their best
recommendations to the court (which respects their recommendations); and having the
attorney advocate. As previously discussed, the biggest single challenge is the lack of
mental health and substance abuse treatment options.

Suggestions to Improve the Response to Dependency Cases when Parents are
Substance Abusers

While Halifax County has adopted many practices to meet ASFA timelines when
parents are substance abusers, many gaps were identified, and suggestions made, to
improve the response, including:

m faster service delivery to children and parents,

more local treatment options for women, children, teens, and men,
substance abuse provider who is consistent and well-funded for women, children,
teens, and men,

ALANON, as they have AA and NA, but no local ALANON chapters,
halfway houses, as there is no transitional treatment from in-patient and out-
patient care,

housing,

therapeutic foster group homes,

more foster families so children are not shipped to other counties,

better education of foster parents regarding substance abuse,
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= public transportation, and
m acoordinated system throughout the state, so if a placement changes to another
county, service continues without interruption.
Conclusion

Halifax is a small, rural, economically depressed county struggling to respond to
the large number of dependency cases in which parents are substance abusers while
meeting ASFA timelines. They have received limited state funds for a Unified Court
system and just recently, for a Family Drug Treatment Court. Treatment providers, and
options, continue to be a major problem for them, as does transportation. Yet, they seem
to be making great strides in responding to dependency cases in general, and those cases
with substance-abusing parents in particular. How? First, they recognize that the way
courts traditionally were handling these cases was not working. Second, they sought out
answers and received training about substance abuse, unified family courts, family drug
courts, and other strategies to improve the response to these cases. Third, they instituted
changes, with the Judge assuming the primary leadership role.

But the Judge did not do it alone. Others, out of concern for these children and
parents, and with the encouragement of the Judge and their colleagues, also changed the
way they had traditionally handled cases. Key people in this process were the Judge,
DSS workers, the DSS attorney, the parent’s attorneys, GALS, mental health clinical
assessor and treatment providers, clerks, sheriff, Family Court Administrator, and the
newly created position of Juvenile Case Manager. They had to be willing to try new

practices, give priority to these cases, and to go beyond their written job descriptions to

make it work. For example, the Juvenile Case Manager took on the additional role of the
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Family Drug Treatment Court Case Manager. This added to her responsibilities with no
increase in pay. Just during our on-site visit, we observed:

m A parent’s attorney (during the Family Drug Treatment Court meeting prior to
the court hearing) volunteered to drive her client, who lives in a dangerous drug
neighborhood, to court. A lack of transportation had resulted in the mother not
appearing on previous court dates.

= The dependency court Judge called a drug court participant at the hospital to see
how she was feeling and whether she was planning to come to court. He also
personally arranged transportation for her to go to in-patient treatment. Then,
from his home that night, he called the mother at home to tell her about the
arrangement. Surely, none of these things are included in a judge’s job
description.

= A mental health clinical assessor arranged for a mother addicted to heroin to
receive in-patient treatment. The mother was pregnant and received preference at
the treatment center. Because of her pregnancy, a bed was secured for her three
days later. In some places, being pregnant makes it more difficult to obtain in-
patient treatment, but not in Halifax.

The clinician did more than obtain a treatment bed. She also arranged for the
mother to see her children before going into treatment. The mother has two
children, ages 7 and 10, who had assumed the parenting role and were taking care
of their mother. The clinician thought it was important for the children, and the
mother, to see each other before she went into treatment so the children could
understand that their mother was going somewhere she could get help. The
clinician hoped the visit would help soothe the fears of the children and free them
from the parenting role they had assumed. The clinician offered to bring the
children to the DSS herself, if necessary, the morning before the mother left for
treatment, because she thought it was the right thing to do. This is another
example of a person in Halifax County going beyond her job responsibilities to
serve children and families.

Resources are important, but much can be accomplished with limited resources
when there is a team effort among professionals and volunteers working in a dependency

court to truly serve children and families.
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CHAPTER 7
TARRANT COUNTY, TEXAS (TX)

Tarrant County, Texas, was chosen as a site for several reasons, including the
Family Group Conferencing (FGC) approach, their Department of Families and
Protective Services (DFPS) IMPACT Unit, the Unit’s Methamphetamine Specialist
Caseworker, and the numerous treatment programs for women and their children. A site
visit was completed in August 2005.

Tarrant County is mostly urban, and its major city of Fort Worth is home to some
1.4 million people. The county has 35 law enforcement agencies. About 60% of their
population are Caucasian, 20% are Hispanic, and 13% are African-American. Of the
437,000 children in Tarrant County, some 1,500 are in the legal custody of DFPS. Child
Protective Services (CPS) cases filed in Tarrant have been on the increase, doubling from
2000 to 2004 (222 to 451). There has also been an increase in the number of cases
resulting in removal of a child due to drug abuse (including alcohol): from 44% in 2003
to 57% in 2004. And while cocaine is often the drug of choice, methamphetamine is
making inroads in the county, and is, in fact, impacting investigative and treatment
practices. All professionals interviewed said substance abuse, particularly
methamphetamine, add a pernicious element to the handling of child abuse and neglect
cases.

Child Protective Services

Tarrant County’s Department of Family and Protective Service has 30 direct

service units, employing 315 caseworkers, supervisors, and staff. There are units devoted

to six specialty areas: Conservatorship (CVS) workers handle cases where CPS has legal
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custody of the children; Investigations (INV); Family Based Social Services (FBSS)
works on family preservation by referring the families to any services they need, pre- or
post-removal for three to six months; Skilled Response Team (SRT) investigators are
tenured staff with low priority cases; Alliance For Children (AFC) and Teamed
Investigation Project (TIP) and Sex Abuse (SXAB) work as a multidisciplinary approach
to allegations of child molestation, and may be housed at the local child advocacy center
(AFC).

In addition, Tarrant has an IMPACT Unit, which has both investigators and FBSS
caseworkers. This unit works primarily on cases involving drug-exposed infants, and
children up to the age of three. Most referrals are from hospitals, who report positive
toxicology babies, or when the mother admits using drugs when she delivers the child.
There are seven workers in this unit, three for drug-exposed infants (handling 42 cases
per month— about 14 cases per worker), three who work on family preservation issues
(25 cases per month), and one methamphetamine specialist (15 cases per month). Of the
approximately 56 cases per month that are open at any one time, about eight result in
removal and, potentially, termination of parental rights if they fail to complete services
such as drug treatment.

Methamphetamine Specialist

The “meth” specialist, or D.E.C. (Drug Endangered Children) Investigator, is a
brand new position in the IMPACT Unit, and was created to address the reality in Tarrant
that methamphetamine is fast becoming the new drug of choice. The current specialist
has a Bachelor’s of Social Work, and worked in the IMPACT Unit on drug-exposed

infant cases for three years. The Unit found that methamphetamine is more accessible
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and cheaper than crack to manufacture. They report there is more denial about addiction
among family members and addicts, and more children are negatively affected by
methamphetamine than by other drugs due to the way the drug is manufactured and the
dangerous chemicals used. One of the problems from the perspective of CPS was that
when they were “busting labs,” narcotics law enforcement officers were reportedly
placing children in the home with “anyone.”

To address that challenge, the specialist is supposed to be referred to cases where
police are working on a “meth lab” case and know that children live in the home, or if
methamphetamine use is involved, regardless of the age of the children, to find suitable
relatives to care for the children. The specialist is available 24 hours a day to go to a
suspected methamphetamine lab with the police to remove any children. However, she
has received no calls from police so far. She does not know if the police are not finding
children at the labs, or if they are not complying with the policy to contact her. With
time, education, and awareness this will hopefully change, according to administrators in
Tarrant.

However, as a result of her trainings from narcotics officers and police captains,
she has become quite adept at identifying methamphetamine-making supplies in a home
that would likely be missed by other caseworkers. These supplies may include: boxes of
pseudoephedrine or Sudafed, bottles of iodine or iodine stains on the carpet, bottles of
hydrogen peroxide, Coleman lanterns and fuel, fertilizer, stains around ceiling vents or
the ceiling due to the cooking of methamphetamine, and butane tanks with stains around
the nozzle. These are often located in closets and kitchen cabinets. Also, pornography is

often visible in the home. (Methamphetamine and pornography “go together,” according
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to caseworkers interviewed. Methamphetamine reportedly increases both sexual urges
and aggression in users.) Other CPS workers will ask her to accompany them to visit a
home due to her knowledge. While CPS acknowledges that caseworkers can be trained
in identifying methamphetamine in the home, “one worker...can focus [her] time on just
the specific needs of children in meth labs. The D.E.C. Investigator position was created
so that we could have someone who has been specifically trained to investigate
methamphetamine labs where children are.” The IMPACT Unit has also developed a
packet of resources that is distributed to CPS staff on methamphetamine issues.

When children are found in homes with methamphetamine labs, they require
special handling due to the toxicity of the drug. Children need to be stripped of their
clothing and washed down due to contamination, and children may not bring any toys or
objects from their home for the same reason. The meth specialist has not had to do this to
date. The IMPACT Unit has a county-donated van with teddy bears, clothes, and diapers.
CPS provides white t-shirts and other clothes through its Rainbow Room. The Rainbow
Room has supplies children may need after they are removed from home. They are
looking at purchasing a tent to give the children a private place to wash down outside the
home before getting in the van. This is in response to a privacy need for children,
especially boys, who may be understandably uncomfortable undressing and washing up
without privacy. Several agencies (CPS, treatment, law enforcement, child advocacy,
and other stakeholders) have started a committee that meets monthly on Drug-
Endangered Children specific to methamphetamine. The local Children’s Alliance (the

Child Advocacy Center) is helping to coordinate the efforts of the committee.
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Case Processing

All reported cases of child abuse and neglect are collected through the statewide
Intake’s 800 number. Tarrant County’s calls taken by the statewide intake are assigned
as Priority 1s (must be investigated within 24 hours) or Priority 2s (must be investigated
within 10 days), and route them to the appropriate CPS unit.

The investigation stage may take 30-60 days. The worker actively encourages the
parent to recruit a family member with whom to place the children. This is a “voluntary
placement” by CPS, and the agency’s attorney (the Assistant District Attorney, Chief of
unit representing CPS) considers it a “creative but not permanent solution.” According to
CPS administrators, “an appropriate relative is one we have done a CPS and criminal
background check on. We will not consider those with assault or drug charges. The
relatives or families provide for the children. The parents are referred to FBSS and
offered drug treatment. If the family can no longer care for the children because they are
still actively using, we remove the children. We conduct Permanency Planning Team
(PPT) meetings on all removals in 45 days of removal to determine what our permanency
plan is going to be.”

Because legal custody is not taken by CPS at this time (the agency did not place
the children), there is also no legal protection for the placement. In other words, if the
parent changes her mind, she can take the children back from the relative. If CPS is
alerted by the relative, CPS would then step in and take legal custody if necessary, after
another assessment of the situation. The attorney notes that legal intervention is their last
resort. Most importantly, ASFA timelines do not apply in these situations, as legal

custody has not begun.

97



So although the children are considered endangered, and the parent has a
substance use problem, the bottom line for CPS is that the children are in a safe
placement. According to CPS administrators, “if the parents do a voluntary placement,
the risk is lowered with a relative supervising, [allowing us] to offer drug treatment.”
Thus, the parent may begin to work on treatment. “Relatives are told to alert CPS if the
parents return and have not sought treatment and they take [their] children. They are also
encouraged to file a power of attorney,” according to CPS. The agency attorney notes
that drug use alone is not the standard for legal intervention; it must be linked to abuse or
neglect and the drug use must impact on the parenting. If the child is considered in a safe
voluntary placement, the case may be closed. The Judge notes that the preference is to
keep children safe without taking legal custody.

Child Advocates of Tarrant County (CASA) is automatically involved in all cases,
some four-six weeks after a case goes before the judge. There are 167 CASA volunteers
in the county. Each CASA handles approximately two cases at a time. CASA has access
to CPS files and meets all parties, establishes a relationship with the caseworker, and sees
the child twice a month. They also attend PPT meetings in the first and fifth months of
the case and all court hearings. PPT meetings are held by CPS to determine the direction
of the case. The team consists of all pertinent parties in the case, including the
caseworker, attorneys, foster parents, therapists, parents and family members. The Judge
asks for CASA’s input and recommendations, and at the final hearing they provide a
written report to the Judge and all parties.

The worker refers all parents with suspected substance abuse issues to a

treatment facility for an assessment, using a Substance Abuse Subtle Screening Inventory
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(SASSI) assessment tool, or a verbal interview with a general history taken. Urine drug
screens (UA) are conducted as a part of the admission process if the client is going to in-
patient treatment. If the treatment modality is out-patient, the UAs are paid by the
agency, when CPS is monitoring the client. Assessments are made by Community
Addiction Treatment Services (CATS) outpatient program. This usually occurs within
1-2 weeks. There is no transportation or other assistance beyond a case aide who can
help with some transportation; it is mostly up to the parent to get to the treatment
provider for the assessment. The provider then makes the recommendation for the type
of drug treatment needed. When a CPS referral is made, it may take 10 days to four
weeks to conduct a screening, unless it is an emergency or relapse. Tarrant County
Alcohol and Drug Addiction (TCADA) is available to refer to both outpatient and
inpatient treatment.

The caseworker may refer to other services as well, including the Parenting
Center for parenting skills and anger control classes, homemaking, and domestic violence
education. Until the mother is assessed, she cannot participate in the parenting classes.
CPS offers the ROADS group every Wednesday; the first hour is an AA meeting,
followed by an hour of drug education. Anyone with a drug problem may attend.
Caseworkers refer an average of 20-25 clients to ROADS weekly. Eight classes are
required, and each participant receives a certificate when they complete the classes.
Random urine tests are also provided by a contractor. However, there is some question
whether those screens are accurate, as the screener does not watch the test, and there is
some evidence the urine tests are being watered down, or that children’s urine is being

given in its place, according to self-reports and contractor reports.
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If the parent is participating in the investigation and needs services, the case is
referred to the Family Based Safety Services Unit (FBSS). “Some parents are
noncompliant and do not want services,” according to CPS administrators. Those cases
are brought up at staff meetings to see if they are appropriate for legal intervention.
FBSS can work with the family for three to six months, or up to one year, while the
children are in voluntary placement. The goal is to lower the risk for reabuse or neglect
by providing group and individual therapy and treatment.

If the parent does not cooperate, by denying drug use, not voluntarily placing the
child with a safe relative, and not going into treatment, the child is removed from the
home. The case is filed in Juvenile Court, and the Court may order a relative home study
or foster care placement. The 323" Juvenile Court, headed by Judge Boyd, hears all new
cases of child abuse or neglect, so long as there is no pre-existing divorce, custody,
visitation, or paternity case. If so, the child abuse and neglect allegation will be heard in
whichever of the six family courts are handling the existing case. Those cases with a
previous history are heard at the downtown courts.

History of Family Group Conference

FGC was implemented by Tarrant County’s Child Protective Services in
collaboration with Child Advocates of Tarrant County, and the Tarrant County Juvenile
Court (323" District Court). In 2000, Judge Boyd of the Juvenile Court, CPS and CASA
collaborated on a proposal to the Children’s Justice Act (CJA) to fund their FGC
approach. A grant from CJA provided a three-year, $56,200 project, followed by a

second grant awarded to CASA. The State of Texas DFPS began a statewide initiative
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with an infusion of CAPTA funds and a partnership with Casey Family Programs, and
the Tarrant County project was folded into the statewide project.

Tarrant looked at several Family Group Decision Making models, and adapted the
approach best-suited to Tarrant’s needs. The FGC goal in Tarrant is to:

“prevent, or shorten, the time children spend in foster care, by identifying family
strengths and resources to shape and support the family and child plan and to form
an alliance between the family, community and CPS. It is anticipated that there
will be an increased number of viable family resources and placements identified
resulting in an accelerated permanency for the children. It is also anticipated that
some removals of children will be diverted altogether with the children being able
to stay safely within the family unit.”

They decided to hold Family Group Conferences in cases prior to removal
hearings as well as post-removal. At the beginning of the statewide initiative, FGCs
were only held in post-removal cases due to factors determined by state administration.
Tarrant County continued to operate as always. Now, FGC may be offered at all stages
of service. Two CASA staff attended the “removal staffings” (staff meetings following
the removal of children where the cases and issues are discussed) to ensure that FGC was
suggested in appropriate cases. Buy-in from CPS was critical. In fact, while CPS
management was supportive, caseworker supervisors and line staff thought the four-hour
conference would be burdensome. CASA staff contracted with facilitators (former CPS
supervisors) to run the Conferences. They were eventually able to get support from CPS
staff, as they saw the benefits of a more cooperative family and more positive results for
the children.

Family Group Conferences may be recommended at any point in the process,

during the investigation stage, FBSS stage, or pre- or post-removal. Although criteria for

referral was outlined in the initial project, in practice the caseworkers and others
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interviewed said referrals are made on a case-by-case basis. Initial criteria were
developed to select appropriate cases for FGC, including:

a family support system is available to the client,

the family is willing to cooperate,

the conference is logistically feasible,

there is a potential gain for the family,

the family wants to care for the child or wants the child cared for in their own

family system,

m relatives and kinship express interest in helping family or caring for children
about to be removed or who have been removed from family or are in foster care,
and

m  CPS can engage the energy of the family to help address the crisis that brought

them to the agency’s attention.

According to the caseworkers, families and cases deemed appropriate are chosen
because: “they have particular family strengths” the caseworkers thinks may be useful;
the caseworker “is having problems with the mom and thinks the family can help find a
safe placement;” the worker “feels some family members are being left out of the loop or
the mom is not being honest” with the family about her drug use; they “want to get
everyone together on the same page;” “family conflict is interfering with progress;” they
want to “discuss what happens with the children post-CPS involvement;” they are “trying
to prevent children from coming into care;” or they are “trying to find outside supports to
either preserve the placement, or prevent entry into foster care.” FGC is offered to
families on a voluntary basis. FGCs should not be court-ordered, but that has occurred
on some occasions. According to FGC administrators, “we ask judges to only
recommend if [they believe it is] needed.” Approximately 80% of families agree to
participate.

FGC has three staff dedicated to Tarrant County. The conference specialist with a

Master’s degree in Social Work, and two facilitators, paid for by DFPS. FGCs may be

102



held completely in Spanish, if needed. FGCs are held at CASA, at churches, and the
YMCA, but not at CPS offices, to give the proceedings the important sense of neutrality.
It takes about 15 hours to coordinate in advance, and 3-4 hours to conduct a meeting.
Once a case is referred to the FGC coordinator, they have access to the CPS case file.
The coordinator amasses basic information on the family by talking to the mother or
father, and asks her who she would like to invite (including relatives and “resource
people,” such as friends and others who she can turn to if she was in trouble). A release
is signed by the mother to allow them to call these people. As the coordinator contacts
people, she asks for referrals to other family and resource people in a “snowball” fashion.
If there are multiple fathers, she contacts them all. She also asks about family customs
and rituals, which can be woven into the FGC. Dates and times are worked out; FGCs
may be held evenings and weekends, if necessary. The facilitator is then given the
complete packet, which includes information on the meeting location and any amenities
offered there.

The facilitator brings easels, flip charts, snacks, and drinks, and may provide a
meal. She prepares everyone for the meeting, reminding them this is about identifying
family strengths. They go over the agenda and the rules, including time-outs if
necessary. Mothers often come in with an “attitude” (arms crossed, etc.), but usually
become more at-ease and participatory during the meeting. Participants may include
CASA, the caseworker, the treatment provider, mental health, medical professionals,
foster parents, school officials, a pastor, children with their support person, and

godparents. No attorneys or judges come to the meeting. A sign welcomes them to the
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meeting, and pictures of the children are on a poster, reminding people why they have

been invited.

A typical agenda includes the following:

Welcome (family ritual, such as a prayer)

Introductions (how each person is related to the children or the family)
Description of FGC (confidentiality, go over ground rules: everyone
participates; only one person speaks at a time; no interruptions; focus on
strengths and solutions; treat each other respectfully; time-outs are okay)
Purpose of conference (caseworker sets out her goals; family members define
their goals)

Hopes and dreams for the children (as identified by each member)

Family strengths (as identified by each member)

Concerns and facts (caseworker gives history and reason for removal; explains
ASFA timelines and concurrent planning; family gives history)

Specific needs of the child (medical, educational, psychological,
developmental, special needs; siblings and visits)

Resources, requirements, and restrictions (caseworker explains essential
service plan requirements and options not available to family; defines the
requirements for successful home assessment; outlines available resources)
Private family time (family processes information and develops action plan
for each goal while CPS, etc., are out of the room; family spokesperson is
selected to present the plan)

Presentation of plan and negotiation (meal or refreshments; family
spokesperson presents plan, especially who will be responsible for meeting
each of the child’s needs; CPS agrees, disagrees or negotiates conditions;
timeframes given and agreed upon)

Close (all participants and facilitator sign the case plan)

During the meeting, ASFA timelines are explained if the children have been

removed, or if there is a potential for them being removed, as are any legal requirements.

Families are asked to think about who can take the children while the mom is going

through treatment. There needs to be recognition that this might be permanent, as there is

no guarantee of recovery. After the discussion, the professionals leave the room to give

the family time to create a plan. The plan must include legal requirements (including

meeting timelines), how service requirements will be addressed, including resources such

as who will provide transportation, placement, visitation issues, etc. The GALs and
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attorneys get a copy of the plan, once it is approved by CPS. A follow-up conference
may be convened to review the plan and make changes to it, if implementation of any
aspect of the plan needs to be revisited. According to the FGC administrator, “anyone
may ask for a reconference.”

Caseworkers and the FGC Director suggested various indicators of success.
Success may be measured as: “finding a kinship placement, and keeping children out of
foster care;” “opening up communication in the family;” “increasing the participation of
the paternal side;” and “having something good come out of it.” The IMPACT Unit’s
Director notes that success is measured by “having a safe child,” regardless of whether
the family is eventually reunified.

Evaluation of the Family Group Conferences

Child Advocates of Tarrant County, Inc., collected data 