Ethics Issues in Opinion Practice”

By Charles E. McCallum and Bruce C. Young™*

A. INTRODUCTION

Lawyers giving legal opinions, like all lawyers, are subject to many duties. A law-
yer who fails to meet his ethical obligations may be subject to disciplinary proceed-
ings; a lawyer who fails to meet the duty of care she owes a client may be liable for
malpractice.! These duties are prescribed or defined in a variety of sources including
rules of professional conduct, decisional law, opinions of committees of practicing
lawyers, and governmental agencies before which lawyers practice. Duties owed
a client with respect to a legal opinion are in some instances different from duties
owed a third party addressee of a legal opinion if that addressee is not a client.?

Alawyer’s duties, i.e., the scope of his engagement, concerning a legal opinion
may be limited by agreement with his client or agreement with the recipient of
the opinion.” However, some duties will still apply and there are restrictions on
the ability to limit the scope of an engagement.* In some situations, a lawyer may
be required to withdraw from a representation rather than accept a proposed
scope limitation.” Special considerations apply when a legal opinion addresses
factual matters or when the lawyer has reason to question whether the client is
engaged in fraudulent or illegal activity.®

* This Article is based on an article used at previous ABA Business Law Section sponsored pro-
grams, including the Legal Opinion Risk Seminar held in New York, New York on October 17, 2006.
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B. BACKGROUND

1. The Model Rules of Professional Conduct (as currently amended, the “Model
Rules”) set forth certain obligations, prohibitions, and other guidelines concerning
a lawyer’s professional conduct.” Failure to comply with the Model Rules is a basis
for invoking the disciplinary process.® The Model Rules themselves state that a
violation of them does not necessarily give rise to a cause of action against a lawyer
nor create a presumption that a legal duty has been breached.” However, evidence
of a violation is admissible and unfavorable evidence against a lawyer defending a
claim of malpractice.'® The Model Rules have been adopted by the ABA House of
Delegates as a model set of professional standards for the regulation of the profes-
sion.!! While all but three jurisdictions have adopted rules of professional respon-
sibility based on the Model Rules,? there are state-by-state variations, and in some
jurisdictions standards governing the profession are drawn from earlier formula-
tions such as the 1969 Model Code of Professional Responsibility."* The laws, court
rules, regulations, codes of professional responsibility and opinions promulgated
in a jurisdiction are of course controlling in that jurisdiction.

2. The Restatement (Third) of the Law Governing Lawyers (the “Restatement”)
was published by the American Law Institute in 2000.* In addition to covering
most of the issues dealt with in the Model Rules, the Restatement also addresses
the additional issues of disqualification, attorney-client privilege, and liability for
malpractice.” The Restatement draws significantly on decisional law.

3. The Legal Opinion Accord of the ABA Section of Business Law (1991) (the
“Accord”) sets forth a framework to which parties can agree in order to facili-
tate third-party legal opinions.’® The ABA Legal Opinions Committee has issued
“Guidelines for the Preparation of Closing Opinions,” which provides guidance
on opinion preparation and negotiation.!” The ABA “Legal Opinion Principles,”®

and the TriBar Opinion Committee’s report, “Third Party Closing Opinions,™
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(“TriBar Report”), are widely accepted as setting forth customary practice with
respect to third-party legal opinions. These and other ABA and state bar reports,
as recognized by the Restatement, provide a basis for measuring competence and
defining the duty of care in legal opinion practice.?

4. The lawyer’s ethical obligations with respect to legal services (including fur-
nishing a legal opinion) rendered to his or her own client are found in the Model
Rules generally. In addition to overriding obligations relating to the represen-
tation, such as the duty to avoid conlflicts or to preserve the confidentiality of
information relating to the representation, the lawyer must provide competent
representation’’ and must act with reasonable promptness and diligence.? It may
be questioned whether the precise extent of those obligations varies depending
on the nature of the opinion and the context in which it is given—formal or
informal, written or oral, qualified or unqualified, etc. For example, a lawyer giv-
ing a sophisticated client a quick, off-the-cuff and informal opinion as to what
the law probably is in an area that the client has been informed lies outside the
lawyers fields of specialty might be held to a less exacting standard than if the
same opinion were given to an unsophisticated client in a formal writing after
research in connection with a closing and in an area of the law in which the lawyer
specializes.

5. Opinions rendered to third parties at the request of the client are governed
by Model Rule 2.3 (Evaluation for Use by Third Persons).> An “evaluation” within
the scope of Rule 2.3 may include a title opinion furnished to a prospective pur-
chaser at the request of the client-vendor, an opinion regarding the legality of se-
curities registered under the securities laws, or a typical closing opinion rendered
in connection with a corporate or financial transaction.?* Although the third party
to whom the opinion is rendered does not thereby become the client of the lawyer
giving the opinion, the lawyer owes a duty to the third party to use care when the
lawyer or, with the lawyer’s acquiescence, the client has invited the third party to
rely on the lawyers evaluation, provided that the third party’s reliance is not too
remote from the lawyer’s rendering of the opinion to warrant protection under
applicable tort law.*

6. Special treatment has been given to legal opinions given at the request of a
client for use (by giving them to third parties) in connection with the marketing
of tax shelter investments.”® The Internal Revenue Service has promulgated in
Circular 230, as part of its regulation of persons practicing before the IRS, rules
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applicable to such opinions.?” This issue is also dealt with in Formal Opinion 346
of the ABA Standing Committee on Ethics and Professional Responsibility.*® In the
wake of allegations of abuse in the marketing of tax shelters, the Internal Revenue
Service made significant revisions to Circular 230.*°

7. Securities law opinions also have been given special treatment.*® In addition,
a lawyer “appearing and practicing before the [Securities and Exchange Commis-
sion] in the representation of an issuer” is subject to the SEC’s rules of professional
conduct governing attorneys (the Part 205 rules, which implement Section 307 of
the Sarbanes-Oxley Act).”! A lawyer’s right to practice before the Commission can
be suspended or denied for misconduct under SEC Rule 102(e).*

8. A special form of “evaluation” is the opinion given by a lawyer to an audi-
tor in connection with an audit of the client’s financial statements with respect to
loss contingencies identified by the client.”” Such opinions are addressed in the
ABA Statement of Policy, which has been accepted as definitive authority as to the
lawyer’s duties with respect to such opinions.’*

C. Tuirp-PARTY OPINIONS
1. Model Rule 2.3 provides as follows:

RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS

(a) Alawyer may provide an evaluation of a matter affecting a client for the use of
someone other than the client if the lawyer reasonably believes that making the evalu-
ation is compatible with other aspects of the lawyers relationship with the client.

(b) When the lawyer knows or reasonably should know that the evaluation is
likely to affect the clients interests materially and adversely, the lawyer shall not pro-
vide the evaluation unless the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation,
information relating to the evaluation is otherwise protected by Rule 1.6.%
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To the same general effect is Restatement section 95, but the Restatement also
notes the lawyers duty of care to the third party.®

2. Also pertinent to third party opinions is Model Rule 4.1, which provides as
follows:

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited
by Rule 1.6.%"

3. The lawyer’s duties to a third-party recipient of a legal opinion are different
in a number of respects from the duties owed by the lawyer to her client. For
example, duties concerning loyalty (avoidance of conflicts) and preservation of
confidences run only to the lawyer’s client.’®

D. Score LiMITATIONS AND FACTUAL INVESTIGATION

1. A lawyer generally must abide by a clients decision concerning the objec-
tives of representation, but an agreement for a limited representation does not re-
lieve the lawyer of the duty to provide competent representation.’® Furthermore,
the scope of a representation may be limited only to the extent reasonable under
the circumstances.* A limitation that prevents the lawyer from reaching conclu-
sions upon which the client can rely is not reasonable.*! If the client insists on
unreasonable limitations on the scope of a lawyer’s representation, the lawyer may
be compelled to withdraw under Model Rule 1.16(a)(1), and in any event would
be permitted to withdraw under Model Rule 1.16(b)(1), (b)(4), or (b)(7).*

2. The Comments to Model Rule 2.3 acknowledge that the scope of an investi-
gation relating to an evaluation (third-party opinion) may be limited.* Limitations
that are material to the evaluation must be disclosed as part of the evaluation.*
Comment 4 to Model Rule 2.3 provides as follows:

Ordinarily a lawyer should have whatever latitude of investigation seems necessary
as a matter of professional judgment. Under some circumstances, however, the terms
of the evaluation may be limited. For example, certain issues or sources may be cat-
egorically excluded, or the scope of search may be limited by time constraints or the
non-cooperation of persons having relevant information. Any such limitations that
are material to the evaluation should be described in the report.”

36. ReSTATEMENT (THIRD) OF THE Law GOVERNING LAwYERS § 95 (2000).

37. MopEL Rutks oF ProrFL Conpuct R. 4.1 (2003).

38. See ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 390 (1995) for a discussion of
whether these duties extend to affiliates of a corporate client.

39. MobEL Rutes oF ProFL Conpuct R. 1.2 emt. 6 (2003).

40. Id. R. 1.2(c).

41. Id R. 1.2 cmt. 7.

42. Id. R. 1.16(a)—(b).

43. Id. R. 2.3 cmt. 4.

44 1d.
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3. As acknowledged and addressed in ABA and TriBar materials on legal opin-
ions, a lawyer may negotiate with the opinion recipient concerning the form,
assumptions, and scope of investigation underlying a third-party opinion.*® The
limitations on scope or deviations from customary understandings and practices
must be clearly stated in the opinion.*

4. Two opinions of the ABA Standing Committee on Ethics and Professional
Responsibility hold that scope limitations may require the lawyer to refuse to give
an opinion or withdraw from the representation.* Formal Opinion 335 addresses
opinions given in the context of sales of unregistered securities.* With reference
to the lawyer’s responsibility to investigate facts Opinion 335 states:

In any event, the lawyer should, in the first instance, make inquiry of his client as to the
relevant facts and receive answers. If any of the alleged facts, or the alleged facts taken
as a whole, are incomplete in a material respect; or are suspect; or are inconsistent;
or either on their face or on the basis of other known facts are open to question, the
lawyer should make further inquiry. ...

Where the lawyer concludes that further inquiry of a reasonable nature would not
give him sufficient confidence as to all the relevant facts, or for any other reason he does
not make the appropriate further inquiries, he should refuse to give an opinion.™

Opinion 335 further indicates it is not appropriate simply to rely without ques-
tion on facts provided by the client (presumably even if the lawyer clearly so states
in the opinion).”

A properly drafted opinion will recite clearly the sources of the attorney’s knowledge
of the facts. Where verification is otherwise called for, an attorney should make ap-
propriate verification and should not rely on the use of such phrases as “based upon
the facts as you have given them to me” or “apart from what you have told me, I have
not inquired as to the facts.”?

5. Formal Opinion 346 addresses tax shelter opinions, i.e., tax advice that is re-
ferred to either in tax shelter offering materials or in connection with tax shelter sales
promotions directed at persons other than the lawyer’s client.”> Opinion 346 holds
that a lawyer giving such an opinion cannot disclaim responsibility for inquiring as to
the accuracy of facts, nor can the opinion be based on purely hypothetical facts:

A lawyer should not issue a tax shelter opinion which disclaims responsibility for
inquiring as to the accuracy of the facts, fails to analyze the critical facts or discusses
purely hypothetical facts.”

46. See Legal Opinion Principles, supra note 18, at 832; TriBar Report, supra note 19, at 603.

47. Legal Opinion Principles, supra note 18, at 832; TriBar Report, supra note 19, at 603.

48. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 346 (1982); ABA Comm. on Eth-
ics and Prof’l Responsibility, Formal Op. 335 (1974).

49. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 335 (1974).

50. Id.

51. Id.

52. Id.

53. ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 346 (1982).

54. Id.
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6. A scope limitation that prevents a lawyer, in rendering a tax shelter opinion,
from conducting the factual investigation required under Opinion 346 or that
prevents a lawyer, in rendering an opinion relating to the sale of unregistered
securities, from conducting the factual investigation required under Opinion 335
should be considered unreasonable and may not, under Model Rule 1.2(c), be
accepted by the lawyer. Arguably the same result should follow for any opinion
furnished to, or likely to be relied upon, by third parties who are not in a posi-
tion to negotiate the form, content, and other aspects of the opinion. But Model
Rule 2.3 and customary practice would seem to support a different result in the
case of a negotiated opinion (i.e., an opinion the form of which is negotiated with
the third party) in which the opinion recipient agrees to accept the risks of limited
inquiry and any consequences of those risks.

Other questions arise if the lawyer knows, or should know, that parties other
than the opinion recipient will be relying on the opinion. A disclaimer in the
opinion of liability to anyone other than the opinion recipient may not be effective
if the lawyer knew or should have known that, given the nature of the transac-
tion and of the opinion, other parties (e.g., the opinion recipient’s shareholders
or lenders) are intended or likely to be furnished the opinion and will or may rely
on it, especially if that intended or probable use and reliance is one of the reasons
for requesting the opinion.”

7. Where actual facts known to the lawyer are inconsistent with the assumed
facts, it is easy to conclude that the lawyer should not issue an opinion relying on
the assumed facts. The more difficult setting is where the investigation is limited
(because of considerations of cost or timing, for example), and where the lawyer
has no reason to believe that the actual facts may be inconsistent with the assumed
facts. The lawyer’s prior relationship with the client furnishing the assumed facts
may be relevant to the reasonableness of the lawyer’s reliance on those assumed
facts in rendering an opinion.”

8. The TriBar Report states that:

If the opinion preparers identify information as “unreliable” they must find other
information to establish the facts. Alternatively, they may include an express assump-
tion regarding those facts in order to give the opinion.””

The TriBar Report also provides that preparers should not rely on an unstated as-
sumption if it is unreliable.”® However, a stated assumption has a different impact:

By way of contrast, stated assumptions, like opinion exceptions, put the opinion
recipient on notice that the opinion preparers have not established the facts being
assumed. Stated assumptions, therefore, shift to the opinion recipient the respon-
sibility for confirming the assumed facts for itself or taking the risk that what is as-
sumed might turn out to be untrue. As with opinion exceptions, reliance on a stated

55. TriBar Report, supra notel9, at 604 & n.29.
56. Id. at 613-14.

57. Id. at 610.

58. Id. at 616.
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assumption is subject to the limitation described in Section 1.4(d) on rendering mis-
leading opinions.”

The TriBar Report further provides that the risk of misleading an opinion re-
cipient can be avoided by an appropriate disclosure (either within or outside of
the opinion letter).*®

E. CriME, FrRAUD, AND DECEIT

1. Alawyer may not “assist a client in conduct that the lawyer knows is crimi-
nal or fraudulent.”® The lawyer may not, for example, draft or deliver docu-
ments that the lawyer knows are fraudulent.®> And if the lawyer discovers that
client conduct that she originally supposed to be legally proper is in fact crimi-
nal or fraudulent, she must withdraw from the representation.®’ In some cases
withdrawal alone is not sufficient, and it may be necessary for the lawyer to give
notice of the fact of withdrawal and to disaffirm any “opinion, document, affir-
mation, or the like.”®*

2. Model Rule 4.1 provides that in the course of representing a client a law-
yer may not “knowingly: (a) make a false statement of a material fact or law to
a third person; or (b) fail to disclose a material fact when disclosure is neces-
sary to avoid assisting a criminal or fraudulent act by a client, unless disclo-
sure is prohibited by Rule 1.6.7 Model Rule 8.4 states that it is “professional
misconduct for a lawyer to. .. (c) engage in conduct involving dishonesty, fraud,
deceit or misrepresentation.”® Although a lawyer must be truthful when dealing
with others on a client’s behalf, she generally has no affirmative duty to in-
form an opposing party of relevant facts, except as may be necessary to make a
previous statement not misleading.®” A partially true but misleading statement
or an omission that is the equivalent of an affirmative false statement constitute
misrepresentations.®®

3. The 2003 amendments to Model Rule 1.6 permit the disclosure of infor-
mation relating to a representation to the extent the lawyer reasonably believes
necessary “(2) to prevent the client from committing a crime or fraud that is rea-
sonably certain to result in substantial injury to the financial interests or property
of another and in furtherance of which the client has used or is using the lawyer’s
services”; and “(3) to prevent, mitigate, or rectify substantial injury to the finan-
cial interests or property of another that is reasonably certain to result or has
resulted from the clients commission of a crime or fraud in furtherance of which

59. Id.

60. Id. at 602.

61. MobEL Rutes oF Pror'L Conpuct R. 1.2(d) (2003).
62. Id. R. 1.2 cmt. 10.

63. Id. R. 1.16(a).

64. Id. R. 4.1 cmt. 3.

65. Id. R. 4.1.

66. Id. R. 8.4.

67. Id.R. 4.1 cmt. 1.

68. Id.
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the client has used the lawyer’s services.”® In these circumstances (reasonably
certain substantial third-party financial injury resulting from client crime or fraud
using lawyer’s services) a disclosure otherwise required under Model Rule 4.1(b)
is, therefore, not limited by Model Rule 1.6.

4. The Model Rule 1.2 and 4.1(b) strictures apply when the lawyer has knowl-
edge of a client crime or fraud that uses the lawyer’s services or which the lawyer is
in some fashion assisting.” Model Rule 4.1(a) and Rule 8.4, by contrast, reach any
false statement of fact or law by the lawyer, regardless of whether there is a client
crime or fraud involved.” While these Rules do not make an erroneous opinion
a disciplinary violation, they do make it a violation to deliver an opinion that is
knowingly based on a false statement of facts or law.”” This arguably includes the
rendering of an opinion based on a stated assumption that the lawyer knows (or
should know) is contrary to fact.

5. The terms “knowingly,” “known,” and “knows” are defined in the Model
Rules as denoting “actual knowledge of the fact in question.”” The definition goes
on to state that “a person’s knowledge may be inferred from circumstances.””
A lawyer may not, in other words, ignore the obvious or turn a blind eye. “Rea-
sonably should know” denotes that “a lawyer of reasonable prudence and com-
petence would ascertain the matter in question.”” Considering that what was
obvious will be determined with the benefit of hindsight, there may not be much
practical difference between what the lawyer is deemed to have known and what
the lawyer reasonably should have known.

E THE ORGANIZATIONAL CLIENT

1. Under Model Rule 1.13 a lawyer engaged by an organization represents the
organization “acting through its duly authorized constituents.””® Generally, deci-
sions made by constituents (officers, directors, employees, shareholders) of an
organization must be accepted by the lawyer.”” But

when the lawyer knows that the organization is likely to be substantially injured by
action of an officer or other constituent that violates a legal obligation to the organi-
zation or is in violation of law that might be imputed to the organization, the lawyer
must proceed as is reasonably necessary in the best interest of the organization.”

This requires the lawyer, unless he reasonably believes that it is not necessary
in the best interest of the organization, to refer the matter to higher authority in

69. Id. R. 1.6.

70. Id. R. 1.2;id. R. 4.1(b).

71. Id. R. 4.1(a); id. R. 8.4.

72. A false statement of law would presumably be a deliberate (or possibly recklessly erroneous)
misstatement of a statute or judicial precedent.

73. MobeL Rutes or Pror'L Conpuct R. 1.0(f) (2003).

74. 1d.

75. 1d. R. 1.0).

76. 1d. R. 1.13(a).

77. I1d. R. 1.13 cmts. 1, 3.

78. Id. R. 1.13 cmt. 3.
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the organization, including, if warranted, the highest authority that can act for the
organization (usually the governing board).” If the highest authority insists upon
action (or fails to prevent action) that is clearly a violation of law and that the
lawyer “reasonably believes. . .is reasonably certain to result in substantial injury
to the organization,” then the lawyer may (but is not required to) reveal informa-
tion relating to the representation otherwise prohibited by Model Rule 1.6, but
only to the extent the lawyer reasonably believes necessary to prevent substantial
injury to the organization.® To put it simply, the lawyer must, except with good
faith reason not to do so, “report up” or “go up the ladder,” to (if necessary) the
highest authority in the organization, and may, with good faith reason, “report
out” or “blow the whistle” if the highest authority fails or refuses to act in the
organization’s interest.

2. Model Rule 1.13(c)’s “reporting out” provisions do not apply to information
acquired by the lawyer in the course of an organizational investigation of an al-
leged violation of law, or in the course of the defense of the organization or one of
its constituents against claims arising out of an alleged violation of law.*> Model
Rules 1.13(b)s “reporting up” obligation and Model Rule 1.13(c)’s “reporting out”
exception would apply, however, to knowledge obtained by a lawyer in the course
of preparing an opinion on behalf of an organizational client.

3. Similar provisions apply under the SEC’s Part 205 rules to lawyers “appear-
ing and practicing before the Commission in the representation of an issuer.”®* As
those terms are defined,® the Part 205 rules would apply in many instances to
knowledge obtained by a lawyer in the course of the preparation of an opinion in
connection with a securities transaction, or with respect to outstanding securities
previously issued pursuant to a registration or an exemption from registration.

79. Id. R. 1.13(b).

80. Id. R. 1.13 (o).

81. Id.

82. Id. R. 1.13(d).

83. 17 C.ER. § 205.1 (2000).
84. 17 C.ER. § 205.2(a) (2000).



