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  No Registration Opinions 

 Subcommittee on Securities Law Opinions, Committee on Federal Regulation 
of Securities, ABA Section of Business Law* 

 INTRODUCTION 
 The Securities Act of 1933 (the “Securities Act”) makes it unlawful for any person 

to use jurisdictional means to sell any security unless a registration statement is in 
effect as to that security or an exemption from registration is available. One of the 
principal exemptions is Section 4(2) of the Securities Act, “transactions by an issuer 
not involving any public offering.” These few words are the foundation for substan-
tial transactions conducted every day, without any involvement of the Securities and 
Exchange Commission (the “SEC”), based on legal advice regarding the application 
of Section 4(2) and related SEC rules to a particular transaction. In many of these 
transactions lawyers deliver opinions to the effect that registration of the securities 
under the Securities Act is not required. This report discusses these opinions. 

 Two illustrative opinion letters are attached to this report, addressing typical 
transactions in which a no registration opinion is given. In the fi rst, investors 
are purchasing shares of Common or Preferred Stock directly from the issuer 
in reliance on Section 4(2) or Regulation D and intend to hold the shares for 
some period of time. In the second, investment bankers, referred to as the “Initial 
Purchasers,” are purchasing debt securities from the issuer and reselling them to 
“qualifi ed institutional buyers” under Rule 144A and/or to offshore purchasers 
under Regulation S. In each case, the securities may be convertible into Common 
Stock. Each opinion letter is addressed to the purchasers of the securities from 
the issuer. 

 The illustrative opinion letters contain the types of opinions that are typically 
given and the kinds of express assumptions and qualifi cations that are commonly 
included. Each form may need to be tailored to fi t a particular transaction. 

 REPRESENTATIONS IN PURCHASE AGREEMENT 
 Each form is based on the assumption that the Purchase Agreement contains 

representations by the issuer relating to the offering of the securities, including 

* Editor’s Note: This report is published in the form approved by the Subcommittee on Securities 
Law Opinions without any further editing by The Business Lawyer.
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the absence of “general solicitation” and “general advertising” and prior sales of 
similar securities that could be integrated with the offering covered by the opinion 
and, in the case of sales outside the United States in reliance on Regulation S, the 
absence of “directed selling efforts.” Each form also assumes that the Purchase 
Agreement includes agreements by the issuer to limit future offers of the same or 
similar securities and, in certain cases, to provide information to holders of the 
securities. 

 The fi rst opinion letter assumes that the purchasers are agreeing not to resell 
the securities except pursuant to an effective registration statement under the 
Securities Act or an exemption, such as Rule 144. The second opinion letter 
assumes that the Purchase Agreement requires the Initial Purchasers to sell 
the securities only to qualifi ed institutional buyers or offshore purchasers who 
agree not to resell the securities except pursuant to an effective registration 
statement under the Securities Act or an exemption, such as Rule 144A or 
Regulation S. 

 The opinion giver of the fi rst opinion letter must be satisfi ed as to the eligibil-
ity of the purchasers to acquire the securities pursuant to the exemption from 
registration being relied on. For example, an offering being made in reliance on 
Rule 506 of Regulation D may be structured so as to require all of the purchasers 
to be “accredited investors.” The opinion giver may rely on representations in the 
Purchase Agreement, a placement agent’s certifi cate, investor questionnaires or 
other procedures in confi rming the eligibility of the purchasers. 

 Ordinarily, the text of the opinion letter itself will not refer to any of the above 
matters. Some lawyers expressly assume that the purchasers will comply with 
their agreements not to resell unless the securities are registered or an exemption 
is available, but many consider this unnecessary. Occasionally, lawyers expressly 
rely on a placement agent’s certifi cate where the placement agent has undertaken 
to determine whether the purchasers meet specifi ed eligibility criteria. 

 COVERING SHARES ISSUABLE ON CONVERSION OR EXERCISE 
 In cases where the securities being sold are convertible into Common Stock or 

accompanied by warrants to purchase Common Stock, no registration opinions 
are sometimes given covering the issuance of the underlying Common Stock on 
conversion or exercise. In light of the added complexity in giving this opinion, 
many lawyers prefer not to include it and will do so only if requested. When the 
issuance of Common Stock on conversion is covered, some lawyers refer in the 
opinion letter to the conditions of the Section 3(a)(9) exemption from registra-
tion, for example by expressly assuming that no commission or other remunera-
tion will be paid or given directly or indirectly for soliciting conversion. Others, 
regarding these conditions to be so well understood that they need not be stated 
or for other reasons, do not refer to these conditions. 

 In some cases, a no registration opinion may be given covering issuance of 
Common Stock on conversion only to the initial purchasers of the convertible 
securities but not to subsequent holders, who may not meet eligibility criteria. 
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 Because the Section 3(a)(9) exemption does not extend to the issuance of 
Common Stock on exercise of warrants (except for “net” exercise as discussed be-
low), no registration opinions covering the issuance of Common Stock on exercise 
of warrants, when given, are normally based on an express assumption or condi-
tion that on exercise the shares of Common Stock will be issued to the initial pur-
chasers of the warrants who will continue to be eligible to purchase the Common 
Stock pursuant to the exemption from registration being relied on. The opinion 
also may be given based on “net” exercise (i.e., part of the Common Stock issu-
able on exercise is used to pay the exercise price) where net exercise is required 
by the terms of the warrants, or it is permitted and the opinion is limited to cases 
in which it is employed. 

 EXCLUDING COVERAGE OF RESALES 
 Some lawyers include a sentence in the fi rst form of opinion letter emphasizing 

that the opinion does not cover resales by the purchasers of the securities being 
purchased or of Common Stock issued on conversion. For example, “We express 
no opinion as to when or under what circumstances any [securities] purchased by 
you may be reoffered or resold, or any Common Stock of the Company issuable 
on conversion of the [securities] may be offered or sold.” Other lawyers consider 
such a sentence unnecessary where the restrictions on resale are adequately dis-
closed in the offering materials, since the opinion as written does not purport to 
address resales by purchasers of the securities or offers or sales of the underlying 
Common Stock. 

 INFORMATION PROVIDED BY THE ISSUER 
 In offerings made in reliance on Rule 505 or 506 of Regulation D or on Rule 

144A, specifi c requirements relating to information to be furnished by the issuer to 
the purchasers may have to be met. Where these requirements apply, many lawyers 
expressly assume that they have been satisfi ed. The statute itself ( i.e.,  Section 4(2)) 
does not contain any information requirement, but even when no information re-
quirement is applicable some lawyers nevertheless expressly assume the adequacy 
of the information disclosed to investors (whether by delivery or by access). 1  The 
concern giving rise to this assumption may derive from the decision of the Second 
Circuit Court of Appeals in  SEC   v. Manor Nursing Centers, Inc.,  458 F.2d 1082, 
1098–1100 (2d Cir. 1972), which imposed “a mandate of truthfulness” on exempt 
offerings. Although the implications of this holding have been criticized for making 
every antifraud lawsuit under the securities laws relating to exempt offerings also a 
potential claim for violation of Section 5, and in the private placement context may 
have been substantially circumscribed by  Gustafson   v. Alloyd Co.,  Inc., 513 U.S. 

1. The assumption as to adequacy of the information may be included even in circumstances where 
the opinion giver is also providing negative assurance on the information being disclosed. See the 
Subcommittee’s report, Negative Assurance in Securities Offerings, 59 Bus. Law. 1513 (August 2004).
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561 (1995) (holding that the Section 12(a)(2) antifraud  provision does not apply 
to exempt offerings), the holding of  Manor Nursing Centers  has never been specifi -
cally overruled in the Second Circuit. Other lawyers believe that the assumption is 
implicit and therefore unnecessary. 

 SHORT POSITIONS 
 If the security being sold is Common Stock (or is convertible into or accompa-

nied by warrants to purchase Common Stock) of a class that is publicly traded, 
and if the purchasers have or may create short positions in the Common Stock, 
issues concerning violation of Section 5 of the Securities Act could arise. Such is-
sues are beyond the scope of this report. For example, use of the stock purchased 
in the exempt offering to cover the short position could result in a violation of 
Section 5. These issues can be addressed by representations or agreements in the 
Purchase Agreement, a certifi cate or in other ways. If a certifi cate is being relied 
on, the opinion letter may refer to it expressly. 

 ABA PRINCIPLES 
 Some lawyers expressly refer to the ABA Legal Opinion Principles, which pur-

port to apply to legal opinions whether or not expressly mentioned. See 53 BUS. 
LAW. 831 (May 1998). 

 CONCLUSION 
 These illustrative opinion letters do not attempt to cover all situations in which 

no registration opinions are given, but they illustrate the form and substance of 
opinion letters customarily delivered. 
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  Form of no registration opinion for common or convertible preferred stock  
  sold directly to purchasers in reliance on Section 4(2) or Regulation D  

 [Letterhead of Law Firm] 
 [Date] 

 [To the purchasers] 
 _________________________________ 
 _________________________________ 
 _________________________________ 

 Ladies and Gentlemen: 

 We have acted as counsel to ____________________, a ____________ corpo-
ration (the “Company”), in connection with the sale by the Company to you of 
_______ shares (the “Shares”) of the Company’s [Common] [Series __  Convertible 
Preferred] Stock, [par value $_____ per share] [without par value], pursuant to 
the Purchase Agreement, dated _________________, between the Company and 
you (the “Purchase Agreement”). This opinion letter is delivered to you pursuant 
to Section __ of the Purchase Agreement. Capitalized terms defi ned in the Pur-
chase Agreement and not otherwise defi ned herein are used herein as defi ned in 
the Purchase Agreement. 

 We have examined such documents and made such investigation of law as we 
have deemed appropriate for purposes of the opinions set forth below. In giving 
these opinions, we have relied without independent verifi cation on certifi cates of 
public offi cials and, as to matters of fact material to our opinions, on the repre-
sentations, warranties and agreements of the Company in the Purchase Agreement 
and on certifi cates of offi cers of the Company [and others]. 1  

 Based on the foregoing and subject to the qualifi cations set forth below, we 
express the following opinions: 

 (__) [Opinions as to corporate status, validity of the Shares and any Common 
Stock into which the Shares are convertible, consents, authorizations and approvals 
and execution, delivery and enforceability of the Purchase Agreement omitted.] 

 (__) Assuming the accuracy of your representations and warranties and com-
pliance with your agreements in the Purchase Agreement, the offer, sale and delivery 
of the Shares by the Company to you in accordance with the Purchase Agreement 
[, and the offer, sale and delivery of the Common Stock issuable on conversion of 
the Shares,] 2  are not required to be registered under the Securities Act of 1933. 

 [In connection with our opinion set forth in paragraph (__) above, we have 
also relied, among other things, on your certifi cate dated the date hereof as to 
_______.] 3  

1. If shares are being offered by a placement agent, reference should be made to a certifi cate or 
representations of the placement agent describing the manner in which it has offered the shares.

2. See “Covering Shares Issuable on Conversion or Exercise” in the accompanying Report.
3. See “Short Positions” in the accompanying Report.
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 The opinions expressed herein are limited to the federal law of the United States, 
the law of the State of __________ [and the Delaware General Corporation Law]. 

 This opinion letter is being delivered to you in connection with the above de-
scribed transaction and may not be relied on by you for any other purpose. This 
opinion letter may not be furnished to or relied on by any other person without 
our prior written consent. 

 Very truly yours, 
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  Form of no registration opinion for debt securities sold to intermediaries  
  for resale in reliance on Rule 144A or Regulation S  

 [Letterhead of Law Firm] 
 [Date] 

 [To the Initial Purchasers] 
 _________________________________ 
 _________________________________ 
 _________________________________ 

 Ladies and Gentlemen: 

 We have acted as counsel to ____________________, a ____________ corpo-
ration (the “Company”), in connection with the offer and sale of $____________ 
aggregate principal amount of the Company’s __________ Notes (the “Notes”), 
issued pursuant to the Indenture, dated as of __________________, between 
the Company and _____________________, as trustee (the “Trustee), which are 
being purchased by you (the “Initial Purchasers”) pursuant to the Purchase Agree-
ment, dated ______________, between the Company and the Initial Purchasers 
(the “Purchase Agreement”). 1  This opinion letter is delivered to you pursuant to 
Section __ of the Purchase Agreement. Capitalized terms defi ned in the Purchase 
Agreement and not otherwise defi ned herein are used herein as defi ned in the 
Purchase Agreement. 

 We have examined such documents and made such investigation of law as we 
have deemed appropriate for purposes of the opinions set forth below. In giving 
these opinions, we have relied without independent verifi cation on certifi cates of 
public offi cials and, as to matters of fact material to our opinions, on the repre-
sentations, warranties and agreements of the Company in the Purchase Agreement 
and on certifi cates of offi cers of the Company [and others]. 

 Based on the foregoing and subject to the qualifi cations set forth below, we 
express the following opinions: 

 (__) [Opinions as to corporate status, execution, delivery and enforceabil-
ity of the Indenture, validity of the Notes (and any Common Stock issuable on 
conversion of the Notes), consents, authorizations and approvals and execution, 
delivery and enforceability of the Purchase Agreement omitted.] 

 (__) Assuming the accuracy of the representations and warranties and com-
pliance with the agreements of the Initial Purchasers in the Purchase Agreement, 
the offer, sale and delivery of the Notes by the Company to the Initial Purchasers[,] 
[and] 2  the initial offer, sale and delivery of the Notes by the Initial Purchasers [and 
the offer, sale and delivery of Common Stock on conversion of the Notes], 2  in each 
case in accordance with the arrangements relating to offers, sales and deliveries of 

1. If the Notes are convertible into or accompanied by warrants to purchase Common Stock, add 
appropriate references.

2. See “Covering Shares Issuable on Conversion or Exercise” in the accompanying Report.
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the Notes [and Common Stock] 2  contemplated by the Purchase Agreement, the 
[Offering Circular] [other document(s)] and the Indenture, are not required to be 
registered under the Securities Act of 1933, and the Indenture is not required to 
be qualifi ed under the Trust Indenture Act of 1939. 

 [In connection with our opinion set forth in paragraph (__) above, we have also 
relied, among other things, on certifi cates of [the Initial Purchasers] dated the date 
hereof as to __________________.] 3  

 The opinions expressed herein are limited to the federal law of the United States, 
the law of the State of _________ [and the Delaware General Corporation Law]. 

 This opinion letter is being delivered to you in connection with the above de-
scribed transaction and may not be relied on by you for any other purpose. This 
opinion letter may not be relied on by or furnished to any other person without 
our prior written consent. 

 Very truly yours, 

   

3. See “Short Positions” in the accompanying Report.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 1
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Average
  /GrayImageResolution 350
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org?)
  /PDFXTrapped /False

  /Description <<
    /ENU ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


