Ethics Corner: Conflicts of Interest - a Primer - Part I, Current Client
From the Committee on Professional Responsibility, William Freivogel, Chair

Since we started “Ethics Corner,” some months ago, we have assumed that the audience
for eSource comprises primarily good business lawyers who have neither the time nor
inclination to read or study ethics rules. But, we also have assumed that there are certain
basic principles to which all good business lawyers should have some exposure.

Near the top of the list would be conflicts of interest. The basics start with the distinction
between current client conflicts and former client conflicts. Closely following that
distinction is the concept of conflicts waivers (“consent is used interchangeably with
“waiver;” we prefer “waiver®), which has application to both current and former client
conflicts. In this issue we will discuss current client conflicts. In the next issue we will
discuss former client conflicts. Following that will be a discussion of waiver basics.

Current client conflicts. The rule is ABA Model Rule 1.7(a)(1), of which all states have a
version. It provides that a lawyer, or law firm, may not take on a matter that is directly
adverse to a current client. The rule does not care whether the new matter against the
client has any relationship whatever to the other matter being handled for the client. In
the blink of an eye we have glossed over two important concepts: (1) what is “directly”
adverse; and (2) what is a “current” versus “former” client. Before getting to those
concepts, let’s discuss the relationship point.

No relationship. Law Firm’s Newport Beach office represents Ajax Corp. in a property
tax dispute with Orange County, and that matter is pending. Now NJ Bancorp asks Law
Firm’s Newark office to represent it in a major loan transaction in which Ajax Corp. is
the borrower. The matters could not be more unrelated. Yet, Law Firm would have a
current client conflict that could only be cured with a waiver. Many fine lawyers think
that rule is silly. Tough; that’s the rule.

Current client. As we will discuss in the next installment of this series, the above rule
changes if the client is a former one instead of a current one. Then, relationship, or the
lack thereof, matters. So, is the client current or former? Suppose the Orange County tax
dispute was resolved a few months before the NJ Bancorp loan came in, and Law Firm
has no other matters pending for Ajax Corp. We would love to give you some guidelines
for this, but we cannot. State and federal courts around the country have wildly disparate
views of what is “current” and what is “former.” For example, in Oxford Systems, Inc. v.
CellPro, Inc., 45 F. Supp. 2d 1055 (W.D. Wash. 1999), the law firm had done nothing for
the client for a year. Yet, because the client pretty much limited what it did have to that
law firm, the court held the client was current. In contrast, in Artromick Int'l., Inc. v.
Drustar, Inc., 134 F.R.D. 226 (S.D. Ohio 1991), about a year had elapsed since the law
firm had done any work for the client. A small invoice remained outstanding. The firm
sent at least one piece of promotional material to the client during that year.

Nevertheless, the court refused to disqualify the firm when it showed up on the other side
of a case.



Direct adversity. Handling a lawsuit on behalf of Client A against Client B is obviously
direct adversity. Likewise, sitting across the table from a current client in a major and
contentious workout negotiation is direct adversity. Beyond those clear examples, things
can be fuzzy. For example, Law Firm represents Family Patriarch in a variety of matters,
including his estate plan. At the same time Law Firm represents the Patriarch’s son on a
variety of matters, some of which are pending. Patriarch, disgusted with his son over
something, asks Law Firm to remove the son from his will. That seems “direct,” doesn’t
it? Yet, the influential ABA Standing Committee on Ethics and Professional
Responsibility, in its Formal Opinion 05-434 (December 2004), held that in that precise
situation Law Firm would not have a conflict and would not need a waiver from the son.

Lesson: “don’t try this at home.” This is about issue spotting. Hopefully, when you are
confronted with these issues you will have access to personnel who have a better handle

than you on the nuances of conflict-of-interest law.

Next: former client conflicts.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


