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STATE BAR OF CALIFORNIA
COMMITTEE ON PROFESSIONAL RESPONSIBILITY AND CONDUCT

TESTIMONY TO THE AMERICAN BAR ASSOCIATION
CORPORATE RESPONSIBILITY TASK FORCE!

Stanford University
November 11, 2002

The State Bar of California’ s Committee on Professonal Responsibility and
Conduct (“COPRAC") appreciates the opportunity to appear at the Public Hearing before the
American Bar Association’s Task Force on Corporate Responsbility and to comment on the

recommendations of the Task Force in its July 16, 2002 Preliminary Report.

I ntroduction

The recent corporate scandals involving Enron, WorldCom and Adelphia have al
suggested that something is terribly wrong with corporate governance in the United States. The
failure of auditsto reveal the true financial condition of the af orementioned entities has resulted in
employees and shareholders of those corporations incurring substantial, and in some instances
devadtating, financial injuries. In its Preliminary Report, the ABA Task Force on Corporate
Responsibility has made a number of recommendations to address the resulting loss of confidence
in corporate governance. COPRAC applauds the Task Force' s efforts to address the corporate

governance aspects of thiscrisis. Our area of focusliesin legal ethics, however, so we limit our

These comments are from the State Bar of California Standing Committee on
Professional Responsibility and Conduct. They do not constitute the position of the State Bar of
Cdlifornia or its Board of Governors. The Board of Governorsisfree to submit its own comment
on behalf of the State Bar of California.
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comments on the substance of the Task Force's corporate governance recommendations to that
topic.

We come before the Task Force to express our serious reservations with the Task
Force' s recommendations relating to lawyer responsibilities and conduct. Aswe explain below,
while our profession likely will be able to accommodate the Task Force's proposed changes to
Model Rule 1.13's paradigm for lawyers reporting misconduct of corporate officers within the
corporate client itself, the proposed exceptions to confidentiality under Model Rule 1.6 area
different matter. The proposed change to Model Rule 1.6 would not address the problem it seeks
to solve. If lawyers were indeed involved in facilitating corporate fraud, then those lawyers
violated existing ethical rules that aready prohibit lawyer from facilitating crimes or frauds.
Neither more rules nor amendments to existing rules will solve a failure to comply with the
existing rules. While the proposed changes to Rule 1.6 would do nothing to solve the problems
the Task Force is studying, those changes would have the serioudy adverse effect of undermining
the core function of alawyer to counsel and advise hisor her client — whether that client be a
private or governmental entity, or an individual.

The question before you, in our view, isto determine whether lawyers had a
sgnificant role in the business scandals and, if so, to examine how it is that certain members of
our professon could have strayed so far as to violate the fundamental rule that lawyers do not
facilitate crimes or frauds. We do not believe that there is a widespread problem with lawyers
facilitating crimes or frauds, and the rules of legal ethics should not be changed based on amere
assumption about such a problem or afew high-profile cases of lack of compliance with existing
rules.

If there isa significant number of lawyers who have strayed so far from our

profession’s principles asto further crimes and frauds, then the American Bar Association must
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do something to address that problem. That problem, if it exists, liesnot in aflaw or omission in
the ethics rules, which already prohibit such conduct, but in alack of integrity and conceivably in
a“culture’ problem within part of our professon. A wholesae revision of the duty of
confidentiality, which the House of Delegates has now rejected three times, would not be the
answer to a culture problem or to lack of compliance (either widespread or isolated) with existing
ethicsrules. Unethical lawyers will not heed a new ethical duty to reveal wrongdoing.

The solution to the legal profession’srole in the business scandals liesin
enforcement of existing rules, education of our profession’s members about their responsbilities,
and a clear-eyed examination of our profession’s conduct to be sure that we are complying with
the existing rules that already prohibit the sort of wrongdoing the Task Force is addressing.

To elaborate on our view, we will first describe why we think the Preliminary
Report’ s proposed revisons to Model Rule 1.6 are not a solution to the problems the Task Force
seeksto solve. We will then outline the serious problems inherent with the Preliminary Report’s
recommended changes to confidentiaity and how those changes will undermine the traditional
lawyer-client paradigm, particularly the lawyer’ s role as a check on government power in a
democratic society. Finally, we address the various arguments that have long been made by the
proponents of a weakened duty of confidentiality and which have been rejected by this

Association’s House of Delegates three timesin the last twenty years.

New Rules Cannot Solve a Failure to Comply with Existing Rules

The Task Force' s recommendation for drastic change to lawyer-client
confidentiality suggests an assumption that the dramatic corporate scandals you describe —
involving Enron, WorldCom and Adelphia— cry out for equally dramatic changes to legal ethics.

We are skeptical of this proposition and encourage you to examine it critically. We are aware of
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no aleged misconduct by lawyers in those recent business scandals that would have rendered such
conduct legal or ethical under existing rules.

For example, in the Enron case, it was aleged that an Arthur Andersen lawyer,
Nancy Temple, sent an e-mail that, it was argued, implied documents should be destroyed. The
jury in the Arthur Anderson criminal trial found that the document shredding which Ms. Temple
allegedly ordered constituted obstruction of justice. It isaready unethical and illegal for lawyers
to provide advice to facilitate a crime such as obstruction of justice. Thus, if alawyer improperly
encouraged the destruction of evidence by shredding documents, that lawyer acted unethically
under existing rules. Another alegation has been that lawyers helped Enron set up numerous
related business entities which were used to facilitate fraud. Here again, if the lawyers knew what
they were doing was in furtherance of a crime or fraud, then existing rules already provide that
their conduct was unethical.

With the foregoing examples in mind, it strikes us that the remedy the Task Force
has proposed in the Preliminary Report — to radically change the rule concerning confidentiality to
require disclosure of aclient’s crime or fraud — bears no relationship to the problems underlying
the recent corporate crises. Aswe see it, the problems which are blamed on lawyers arose
because lawyers alegedly either knowingly assisted their clients with illegal and/or fraudulent
activity, or indulged in wilful blindness to pretend that they were unaware of their clients
fraudulent conduct. Lawyerswho would order theillegal shredding of documents, or who would
knowingly facilitate, or who would recklessly turn a blind eye to business transactions that are
fraudulent, are unlikely to comply with a rule requiring disclosure of the wrongdoing in the which
the lawyers themselves have been active participants. Y et that is what appears to be the

Preliminary Report’s solution. This approach will not solve the problem, because the problem did
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not arise froma flaw or omission in therules. Rather, it arose from alack of compliance with
the rules.

We as a profession cannot solve a compliance problem with new rules. The
compliance problem reflects one of two things. First, like every other profession, we have afew
bad applesin our midst. That problem can be solved by prosecuting those lawyers. Alternatively,
we might ask whether we have entire orchards full of bad apples. That isto say, what if we have
developed a culture or subculture in our profession that isinconsistent with the letter of our rules,
particularly the bedrock principle that lawyers do not, under any circumstance, facilitate a crime
or fraud? In that case, we would agree that dramatic action is required, but more rules will not
solve the problem.

We pause here to note that the Task Force's preliminary report assumes, we think,
that the profession has a pervasive problem with facilitating crimes or frauds. That is abig
assumption, and we question it. The Task Force should also question that assumption, look
critically at it and search for evidence to support or refute that assumption. A few high-profile
scandals do not amount to evidence of a pervasive lack of integrity or refusal to comply with
ethicsrule. The Task Force should expresdy examine and discuss whether the professon hasa
pervasive problem before making proposed rule changes based on such an assumption.

If we assume for the sake of discussion that we have a“culture” problem in our
profession, what should we do about it? We cannot Ssmply repeat our profession’s response to
the Watergate crisisin the mid-1970s, which led to modern rules of legal ethics as we now know
them, including the Model Rules. Thistime, for all the reasons we have set forth above, more
rules are not the answer. Enforcement might be an answer. Well-publicized enforcement leadsto
deterrence. Witness the conviction of Arthur Andersen on obstruction of justice charges, which

conviction was based in large part on the aforementioned conduct of Andersen attorney, Nancy
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Temple. Surely that well-known incident has had a deterrent effect on other lawyers who might
be tempted to step over the line. Thereis, however, not much for the ABA to do in the area of
increased enforcement. That isafunction left to the law enforcement authorities in our society —
not just criminal prosecutors, but also the bar disciplinary counsel.

Another solution to a culture problem is self-examination and education. The
ABA iswell placed to pursue those solutions to a possible culture problem in our profession. If
there is a widespread problem of lack of personal and institutional integrity, such that a significant
number of lawyers are willing to ignore their ethical and legal obligations to further crimes and
frauds, then we had better confront it directly And we had better not assume that adopting more
rules will solve that problem. New rules are not a panacea. Rather, the way to solve a culture
problem is by an increased emphasis on each lawyer’ s persona responsibility to comply with
ethical strictures. One way of doing that is education. Another isto conduct areal and
systematic inquiry into whether our profession has a “culture”’ problem, the extent of the problem,
how the problem came about and what the profession needsto do to reform its culture. We
emphasize that one important task in this endeavor is identifying whether we do have a significant
culture problem as opposed to a few notably bad apples. The correct solution can be framed only

when the full nature and extent of the problem is clearly understood.

The Confidentiality Paradigm: Creating Trust in the Client
But now let usreturn to your proposal to weaken attorney-client confidentiality.
If that proposal were benign, and if it encouraged a sense that the profession was looking hard at
thisissue, then we would not be so alarmed. Consider, for example, section 307 of the Sarbanes-
Oxley Act, which essentially modifies Model Rule 1.13 to require a corporate lawyer to report

law violations up the corporate chain of command. Model Rule 1.13 is discretionary, that is, the
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lawyer “ may,” but need not, proceed up the chain of command. Under the Sarbanes-Oxley Act,
however, the SEC must make that reporting mandatory for lawyers practicing before the SEC.
As Professor Morgan has advised you, that proposal could have a number of unfavorable
unintended consequences, such as overwhelming corporate leadership with minutia and by
running up unnecessary legal fees. Although we are concerned with the federal government’s
entry into the field of lawyer regulation, an area traditionally reserved amost entirely to the states,
in the greater scheme of things, this proposed change to Model Rule 1.13 isrelatively benign.
Regardless of whether the reporting is discretionary or mandatory, any such reports are made
within the corporate client itself. It does not permit alawyer to blow the whistle by going outside
of the corporate structure.?

The Preliminary Report’s proposal to alter Model Rule 1.6 to mandate reporting of
client fraud, however, is anything but benign. On the contrary, it is dangerous because it imperils
the core function of alawyer to act as an advisor and counselor to the client. Therule 1.6
proposal would require a lawyer to become an undercover informant againgt the lawyer’s own
client. The proposal would make clients hesitant to speak with their lawyers for fear of having
their confidential communications turned againgt them. The proposal would fundamentally
change the historic role of lawyers as confidantes and advisors into the role of law enforcement
agents — agents of government power. Thistransformation would turn the lawyer’ srole on its
head and cause significant problemsin the long run. We cannot express the problem inherent in
the proposal better or more succinctly than did former ABA President Leonard Janofsky during

the 1983 debate on the original M odel Rules when he noted that “the function of the lawyer isto

AWe note and endorse the Bar Association of San Francisco’s comment that the Task
Force should not recommend a “reasonably should know standard” under Model Rule 1.13.
Thereisavas difference between condemning wilful blindness and imposing an affirmative duty
of investigation on every lawyer in every matter.
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stand between the client and the forces that are trying to do the client in.”  Under the Preliminary
Report’ s proposed changes to rule 1.6, however, it would be the lawyer himself or herself who
“do[es] theclient in.”

We firmly believe it would be a mistake to go down the road that President
Janofsky warned us against in 1983. The House of Delegates has now three times rejected
proposals to weaken confidentiality which were more modest than those described in the
Preliminary Report: in 1983, when the Model Rules were first adopted; in 1991, when this same
issue was presented to the House of Delegates as a free-standing proposal; and again at the
August 2001 Annual M eeting, when the House voted down by a two-thirds margin the Ethics
2000 proposal to permit lawyersto disclose client confidential information to prevent or rectify a
fraud. Nothing has occurred in the interim — neither the corporate scandals the Task Force has so
ably summarized in the Preliminary Report, nor the financial injuries these corporate
transgressions have caused the employees and shareholders of the corporations — to warrant a
change in the ABA’ s long-held and reasoned policy towards the duty of confidentiality when
client fraud is involved.

The House has rightly recognized that changes in confidentiality, such as that
proposed by Ethics 2000 and now by the Preliminary Report, imperil the fundamental role of
lawyers in acting as advisors and counselors, and in providing a buffer between private parties and
government power. A common misperception holds it is only those lawyers who appear in court
to advocate on behalf of their clients who are at the forefront in protecting a person’srights.
Corporate and transactional lawyers, however, are no lessinvolved than litigators in protecting
private parties from improper government action. Clientsretain transactional lawyers precisely to
avoid running afoul of government regulation. After al, a misstep can land the client in prison or

result in the loss of virtualy everything that client owns. Transactional lawyersin this sense serve
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189 two, compatible roles: they further compliance with law by giving good advice to their clients,
190 and they provide peace of mind to their clients. Moreover, just aslitigators do, transactional

191 lawyers aso on occasion negotiate with the government, here again helping to level the playing
192 field between private parties and government. Thus, lawyers are not mere advocates or

193 mouthpiecesfor their clients; they act as advisors and counselors.

194 Congder for a moment what it meansto advise and counsel. We provide our

195 clients with information about the applicable law — both the current law and foreseeable trends in
196 thelaw, the waysin which the law has been applied by the responsible governmental entity, and
197 the predilections of decision makers within government. To break down our function as

198 counselors, we can observe that we bring to the task certain assets. specialized training in law
199  which enables usto identify applicable law and trends; experience with how things work, so we
200 can predict how the responsible decision-makers may react to a particular set of facts; and

201 objectivity, to enable us to assess competently the client’s position. But all of those assets we
202 bringto aclient’s problem are of little use without one additional and critical resource: the

203 assurance of confidentiality. We cannot give good advice and counsdl if clients do not confide in
204  usthe particular facts of their problem. And our clients will not confide in us unlessthey are

205 assured that they may speak freely, without fear that the information they relate will be revealed
206 to the government or to others. We may take confidentiality for granted, but we ask you to pause
207 for amoment to consider its Significance. Paramount to afree society is the ability of peoplein
208 our society to consult freely with a person trained in the law and knowledgeable about how

209 government operates.

210 A strong and vital legal profession is a critical feature distinguishing a democratic
211 society from atotalitarian one. One of the hallmarks of the profession has been a commitment to

212 principles, even when those principles require us to represent and afford legal servicesto an
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unpopular person or cause. On many occasions over the years, our profession has fought for the
free speech rights and civil liberties of persons who were not popular. At an elemental level, one
of the democratic values that lawyers further isthe rule of law and the limited powers of
government over private parties. We lawyers have the knowledge, the skill and the duty to stand
between our clients and the sometimes awesome power of government.

This ability to consult in private with alawyer is also, in our estimation, necessary
to secure widespread compliance with law, especialy today’ s highly complex and specialized
regulatory laws. In many fields, it is virtually impossible for a party to comply with relevant laws
and regulations without legal assistance. It serves society’s interests to encourage private parties
to consult with lawyersin private, so that the client feels free to be completely honest and to place
all of the facts before the lawyer for consideration. Only then can the lawyer adequately advise
the client on an appropriate course of action, whether to do, or not to do, certain things.

Here, at the confluence of advice and action, is where we get to the crux of the
seemingly eternal debate over lawyer-client confidentiality. What should the lawyer do when the
client refusesto follow the lawyer’s advice? Or, even worse, how should the lawyer respond
when the lawyer comes to realize that he or she has been tricked into assisting a client with an
illegal or fraudulent transaction? Some will tell you that such clients deserve neither protection
nor deference. After all, they have intentionally and unapologetically manipulated the system.
Under this view, proponents of weakened confidentiality argue that these clients should be turned
in and allowed to fend for themselves. The argumentsin support of this view are not persuasive,

aswe explain in the next section.
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The Argumentsin Support of Weakening Confidentiality are not Persuasive

We are familiar with the arguments that have been advanced in favor of changing
Model Rule 1.6 to permit disclosure adverse to the client. So, too, isthe House of Delegates,
having rejected these arguments a total of three times now. First, proponents have argued that
most states have arule similar to the Ethics 2000 proposal, so why shouldn’t the ABA just codify
that “consensus’ in the Model Rules? Thereisin fact very little consstency among the states
concerning the ethical duty of confidentiality. Yes, many states have some variant of arule
permitting, but not requiring, disclosure of aclient’s “crime,” and this general criminal exception
would include a criminal fraud. And atiny minority of states require the lawyer to make a
disclosure in certain instances to protect third parties. But the reality is that these existing
exceptions are rarely if ever employed. How can that be if, as the proponents of weakened
confidentiality contend, there is such a need to change ABA Model Rule 1.6? Surely if there were
agreat need for lawyers to report their clients' criminal conduct, we would be aware of more
instances of such conduct.

We think the answer liesin the fact that most practicing lawyers do not think it
appropriate to betray their clients and to transform themselves into an omnipotent authority acting
asjudge, jury and moral overseer of their clients conduct. Most practicing lawyers recognize
that the lawyer must respect the client’ s right to make decisions on important issues, and the
lawyer’srole is generally limited to advising the client about the law and, on occasion, the moral
implications of the client’s proposed conduct. But lawyers understand that they would arrogate
to themselves too much power by making public announcements concerning what the lawyer
believesto be their clients' prior or anticipated misconduct. We believe that this explains the
decision of the House of Delegates on three occasions to reject weakening the duty of

confidentiality in significantly more limited contexts than the current proposal.

Cal_Bar_Prof_Resp_Committee ABA_TFCR_testimony _(11-1-02).wpd Page 11 of 15 November 1, 2002



260

261

262

263

264

265

266

267

268

269

270

271

272

273

274

275

276

277

278

279

280

281

282

283

Second, recognizing the lack of evidence that lawyers actually make disclosures
even when permitted to do so by the law in thelr jurisdiction, proponents of a weakened duty of
confidentiality contend that existing weakened rules do serve afunction, albeit one that is
invisble. They argue that the potential for disclosure provides the lawyer with “leverage” over
the client. In other words, the lawyer’ s ability to threaten disclosure permits the lawyer to bend
the client to the lawyer’ swill, and persuade the client to follow the lawyer’s advice. We find this
line of reasoning to be deeply disturbing, because it inverts the attorney-client relationship,
standing on its head the allocation of authority between lawyer and client. Lawyers are not
supposed to exercise “leverage’ and “power” over their clients. Instead, by providing advice
based on an intimate knowledge of the client’s Situation, lawyers empower the clients to make
well-informed decisons. This*“leverage’ view of the lawyer’s role usurps the client’s authority to
make decisions that affect the client’s substantive rights, and transforms the lawyer into a power
unto himself or hersalf, with no supervision and no right of effective recourse granted to the
client. “Leverage’ isapolite term for bullying in this context, and it is an inappropriate tool for a
lawyer to employ against a client.

We think that the more common scenario encountered among practicing lawyersis
that a client confides a plan to do something which islegally or morally questionable to the
lawyer, and the attorney then counsels the client about why the client should refrain from that
conduct. Often the lawyer can structure an aternative for the client which islawful. Sometimes
the lawyer appeals to the client’s self-interest — i.e., the client’s desire for self-preservation — by
elaborating on the adverse consequences the client can expect to suffer if the client persists with
an illegal plan. Innumerable lawyers have had this experience with clients and usually find that the
client adjusts his, her or its behavior without the necessity of threats to report the client or

otherwise exercising “leverage”’ over the client. The Task Force's proposals which strengthen
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lines of communication between corporate counsel and key corporate decison-makers will
facilitate this process.

A third argument which proponents of weak confidentiality offer is that in those
jurisdictions where disclosures of crimes and/or frauds are permitted or required, clients still seek
out attorneys for advice. In fact, one study often cited by these proponents revealed that ordinary
people expect lawyers to divulge illegal plans. Here again, we think that the reality of practice
trumps the black-letter law in many states. Lawyers do not make disclosures adverse to their
clients. Thuswe have no basisfor finding that clients will not be dissuaded from confiding in
lawyers if and when a significant number of lawyers begin to report their clients' illegal or
fraudulent conduct.

A fourth argument suggests that certain clients, especialy larger corporate clients,
cannot engage in business without the assistance of lawyer. Hence, the argument goes, we do not
need to worry much about dissuading corporate clients from seeking out the advice of lawyers.
Such clients have no choice but to do so. We agree that there is some truth to this observation,
but it is eadly overstated. Mugt clients with nefarious intentions reveal every detail of their plans
to alawyer? Probably not. In the Enron scandal, for instance, there have been allegations that
certain law firms assisted in the creation of business entities that were used for improper purposes.
However, there is nothing inherently sinister in the creation of related business entities. Large
corporations do this frequently. Might it be true that many sophisticated corporate clients, bent
on doing wrong, can nonetheless secure the legal assstance they desire without alerting the
lawyer to the improper ends of the engagement? We believe thisis highly possible in many
instances. We think, then, that the profession does itself and society a disservice by weakening
confidentiality, because incipient wrong-doers will have a greater incentive to keep lawyersin the

dark. Asaresult, we as a profession will miss our opportunity to try, in private, to educate the
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client and direct the client on alawful path. We will be unable to function as advisers— and our
legal system and our society will suffer accordingly.

Furthermore, we echo Professor Morgan’s caution about forcing attorneys
routinely to investigate their clients' intentions under a “should have known” approach. While
wilful blindness is not a component of an ethical lawyers persona, there are limitsto the abilities
of lawyersto investigate their clients. Such a duty would force attorneysto run up even larger
bills— aready alarge source of friction with clients— to do work that is essentialy adverse to the
client and for which the client will not want to pay. Thisis neither fair to the practicing lawyer
nor desirable from a practical standpoint. We must recognize that we as lawyers have an
important role to play, but we are not and cannot be guarantors of our clients conduct. That is
asking too much of us and too little of clients, which brings us to our final point and conclusion.

Conclusion

We should not, in an effort to convince the public that we take the current business
scandals serioudly, enact rules of legal ethics that are ultimately unworkable. To retain our
credibility, and for lawyers to perform their proper function in society, our rules must be redlistic
and must not ask the lawyer to be a grand moral inquisitor of each client’s act or to be a protector
of al partiesinvolved in adeal, when the lawyer in fact represents only one party to the deal.
There are other ways of taking this problem seriously and correcting any culture problem which
might exist in the profession. We urge the Task Force to take an approach that is realistic, not
one that seems like a strong statement now, but which, in the long run, will not work.

We also urge the Task Force to remember that the debate on confidentiality has
raged for many years, and that the current business scandals should not be used to re-open that
debate. Aswe have explained, there is no relationship between the Task Force' s proposed

changes to confidentiality and the role that lawyers are alleged to have played in the business
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332 scandals. The energy of the Task Force and of the American Bar Association is better directed at
333 correcting any cultural flaw that might have arisen in our profession, and which not only

334 encourages noncompliance with the rules of legal ethics, but which also approves of lawyer

335 involvement inillegal or fraudulent business activities.

336 To that end, we commend the Task Force for itswork and care in making

337 suggested changes to corporate governance rules, which appear to be tailored to remedy the

338 corporate governance failings that appear to have contributed to the recent scandals. We have
339 offered no substantive comments on those proposals dealing with corporate governance since, as
340 the State Bar’s Committee on Professional Responsibility and Conduct, we limit our consideration
341 to thetopic of legal ethics. We appreciate the opportunity to provide the Task Force with our
342 comments concerning this topic that is so important to the legal profession.

343

Cal_Bar_Prof_Resp_Committee ABA_TFCR_testimony _(11-1-02).wpd Page 15 of 15 November 1, 2002



