            23            (Break taken.)

            24            MR. CHEEK:  All right.  Professor Bundy, I 

            25   think we can start and others will catch up with us.
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             1            THE WITNESS:  Fine.  I am much more 

             2   comfortable answering questions about than I am 

             3   lecturing, so if you want to interrupt at any point, 

             4   feel free.  My oral remarks which are different in 

             5   format and have some different emphases from the 

             6   written materials you alrady have, but feel free, as I 

             7   said, to interrupt. 

             8            Thank you for letting me testify today.  The 

             9   work you've undertaken is important.  I think you're 

            10   headed in the right direction.  I think you have a 

            11   real opportunity because of the kind of regulatory 

            12   crisis that -- in the wider corporate world to make 

            13   some real improvements.

            14            I'd like to speak to four issues; 

            15   confidentiality, up the ladder reporting, aiding and 

            16   abetting, and enforcement.  Let me say 

            17   confidentiality.  On confidentiality you've done one 

            18   thing which is I think is clearly correct, clearly 

            19   overdue, and this is a tremendous opportunity to make 

            20   things happen, and that is to change the rule which 

            21   forbids a lawyer from disclosing client confidences 

            22   even when a client is engaged in an ongoing fraud, the 

            23   client has used the lawyer's services in committing 

            24   the fraud and disclosure would prevent or ameliorate 

            25   financial injury to innocent victim. 
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             1            That proposed change, as you know, has a long 

             2   pedigree.  It goes all the way back to the Kutak 

             3   commission report.  In the early 90s it was proposed 

             4   to the house of delegates again.  It was proposed to 

             5   the house of delegates again in Ethics 2000.  The ALI 

             6   restatement endorses it.  Only the house of delegates 

             7   stands in the way of this reform, which I think 

             8   clearly, and you guys have a chance to do something 

             9   about that. 

            10            You will hear today a lot of people who say 

            11   that this violates basic principles of attorney-client 

            12   confidentiality, and I know you know that's not true, 

            13   but just to remind you, attorney-client 

            14   confidentiality exists to encourage compliance with 

            15   law.  It does knot exist as an absolute right of the 

            16   client.  In these situations under the rule where the 

            17   lawyers' services have been used in the commission of 

            18   a fraud, first of all, the client hasn't been 

            19   interested in complying with the law and they've 

            20   demonstrated that. 

            21            Second, they haven't confided in the lawyer, 

            22   either, because otherwise, the lawyer couldn't have 

            23   assisted them.  So we have a situation where neither 

            24   the purpose nor the result that the rule seeks to 

            25   encourage is engaged in any way, right?  And on the 
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             1   other side we have a lawyer who has been used in the 

             2   commission of the grave moral offense and innocent 

             3   people out there who are continuing to suffer injury. 

             4            There's simply no way to draw that balance to 

             5   favor -- to require, I should say, nondisclosure in 

             6   these circumstances, all right?  And in addition, 

             7   discretionary disclosure can encourage the client to 

             8   stop the fraud, conform their conduct to law.  There 

             9   are all kinds of reasons then for thinking that this 

            10   is not a case where any significant principle of 

            11   attorney-client confidentiality is engaged.

            12            Now, so when you -- feel free to 

            13   cross-examine vigorously when people start to tell you 

            14   that it is.  Now, I'd like to say that I also 

            15   supported the commission's proposal for mandatory 

            16   disclosure of felony offenses, but I'm worried about 

            17   it.  And I'm worried about it basically for two 

            18   reasons.  The first is that mandatory disclosure it 

            19   seems to me give rise to a much greater risk of 

            20   chilling communication with the lawyer, all right, in 

            21   borderline situations.

            22            If the lawyer is known to have an obligation 

            23   to report, as opposed to having the right to report if 

            24   they judge that the client isn't dealing in good faith 

            25   with the problem, they're more likely to get shut out 
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             1   of the loop.  The second thing is I don't think that 

             2   felony offense narrows the field as much as you might 

             3   think it would, in part that is because there are so 

             4   many regulatory statues that carry felony penalties 

             5   now.  In part, it's because prosecutors have some very 

             6   interesting statutes available to them like RICO and 

             7   the mail fraud statute which can make almost anything 

             8   into a felony, after the fact.  So I'm wary of a 

             9   mandatory disclosure provision of this kind because it 

            10   really does create a much greater risk the lawyers 

            11   will get cut out of compliance discussions against a 

            12   broad range of regulatory problems.

            13             I think you should look very hard at that.  

            14   I know that none of the ABA task force that I recall 

            15   have ever gone this direction before.  I don't believe 

            16   the ALI went this direction so you're on a lot less 

            17   solid ground in terms of not only a policy analysis 

            18   but it seems to me the consensus of the profession.

            19             I think it would be a really great thing for 

            20   you to get discretionary disclosure through.  I'm not 

            21   so sure that the other is a good idea.

            22            Model rule 1.13, I'm not going to spend a lot 

            23   of time explaining model rule 1.13.  Let me just say a 

            24   few things.  The first thing I think, and I'm sure you 

            25   all agree, is that the current rule and the task 
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             1   force's proposed revisions have pretty much been 

             2   overtaken in an important sense by the Sarbanes-Oxley 

             3   legislation except with respect to public 

             4   corporations.  In my judgment, Sarbanes-Oxley is not 

             5   just that they have a rule that parallel 1.13 in its 

             6   subject matter coverage.  It's that Sarbanes-Oxley 

             7   really changes two critical elements of what 1.13 is 

             8   about.  And let me tell you, to do that to explain why 

             9   I need to tell you why I think what 1.13 is about.  

            10   It's really about the following kind of situation. 

            11            There are two ethical principles involved.  

            12   One is the duty of competence.  A lawyer for a 

            13   corporation has to stop an agent of the corporation 

            14   from engaging in conduct which is so clearly unlawful 

            15   that the agent isn't authorized to engage in, can't 

            16   plausibly be said to be authorized to engage in it.  

            17   The lawyer is supposed to look at that manager and say 

            18   you're an agent of the corporation.  You say you're 

            19   authorized to engage in this, but this is too much.  

            20   This is too unlawful.  There's too much harm involved.  

            21   I don't believe you have the authority to do this.  

            22   Let's go higher.

            23             The second point in model rule 1.13 is kind 

            24   of a duty of loyalty issue, that when the lawyer 

            25   gets -- recognizes, sees that kind of problem they 
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             1   can't let their personal or their financial 

             2   relationship to that agent stop them from going up the 

             3   ladder; right?  They have to put those kinds of 

             4   conflicts aside and pursue the issue.  Now the way I 

             5   see what I see what Sarbanes-Oxley has done is it's 

             6   really saying the scope of corporate agents to engage 

             7   in potential wrongdoing is narrower as a matter of 

             8   federal law than you had thought in the past.  And 

             9   what's more, the interest of the board and the 

            10   shareholders in hearing about wrongdoing is stronger 

            11   than you had thought in the past. 

            12            And that's a new federal law principle that 

            13   applies to publicly held corporation and applies not 

            14   just to violations of law, the federal securities law, 

            15   but violations of state fiduciary law.

            16             And if you think a little further about it 

            17   it potentially applies to almost all violations of law 

            18   because among other things the board of directors has 

            19   a fiduciary obligation to monitor the compliance of a 

            20   firm with relevant laws.  So there's a really 

            21   important subject.  That's, I guess, my first point.  

            22   I really think that Sarbanes-Oxley requires 

            23   rethinking, and you obviously think this to, of your 

            24   treatment of model rule 1.13.

            25             You asked a question earlier about this 
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             1   issue and I think it's going to be very difficult for 

             2   you to have a model rule 1.13 that doesn't look a lot 

             3   like -- whatever the outcome of Sarbanes-Oxley's rule 

             4   making provision is.  In part that's because I think 

             5   within its scope of operation which is very broad the 

             6   Sarbanes-Oxley rules will be preempted.  But apart 

             7   from that, I think that there is a real problem with 

             8   having, as a practical matter, the borderline 

             9   situations, and it's going to be very difficult to 

            10   justify both for lawyers working in areas where they 

            11   represent public and private corporations to keep the 

            12   two ethical regimes separate and very difficult to 

            13   justify a separate ethics regime as well.

            14             Finally, as a matter, if you're concerned 

            15   about the sort of public relations of the issue and 

            16   the credibility of the issue, it's going to be very 

            17   difficult for the ABA to urge an ethics code outside 

            18   the scope of Sarbanes-Oxley that doesn't go as far as 

            19   Sarbanes-Oxley does.  A couple of other things about 

            20   model rule 1.13 very quickly.  Whatever your rewrite 

            21   of model rule 1.13 looks like, I wouldn't suggest that 

            22   you include this language about reasonably should know 

            23   as the standard for triggering disciplinary liability.  

            24   I think there are three objections, one of which you 

            25   talk about, which is often the scope of the lawyer's 
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             1   authority doesn't extend to conducting any kind of 

             2   investigation, and that's, of course, what the 

             3   reasonably should know standard implies. 

             4            The second is that I think the danger of 

             5   hindsight bias is pretty substantial under such a 

             6   standard.  The third is model rule 1.13 is a 

             7   disciplinary rule.  Historically, the bars that 

             8   enforce these rules have negligence.   Reasonably 

             9   should know sound like a negligence standard.  I think 

            10   you're almost asking either rules, I think the rule 

            11   probably isn't going to be enforced, but why then put 

            12   in a disciplinary rule if it's not going to be 

            13   enforced. 

            14            I said given some suggestions in my proposal 

            15   to the SEC which I've given to you about what the 

            16   knowledge or awareness standard should look like and 

            17   I'd be happy to talk about that if you'd like. 

            18            Finally, I think that you should think more 

            19   and say more about how to make 1.13 into a meaningful 

            20   rule of conduct for all corporate lawyers including 

            21   those whose look of clout or seniority make them 

            22   vulnerable to retaliation.  I did a talk about 

            23   Sarbanes-Oxley last week at a conference, one of these 

            24   conferences on the new legislation, and afterwards a 

            25   lawyer came up to me and told me about his experience 
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             1   going to the board and getting fired.  And I think you 

             2   have to be realistic about that.  You can't put people 

             3   at risk of their careers, right, for doing what they 

             4   reasonably believe is necessary to comply with a 

             5   disciplinary rule.

             6            So you need to think more about how to 

             7   reinforce the position of lawyers in this kind of 

             8   situation.  Let me just give you three quick 

             9   suggestions.  First, take a look at 806 of the 

            10   Sarbanes-Oxley act, the anti-retaliation provisions.  

            11   Second, give some thought to what you think about the 

            12   right of a lawyer to sue for wrongful discharge.  

            13   That's an issue where a lot of states have denied 

            14   lawyers right to recover or made their cases very 

            15   difficult to prove.  You should look at that, I think, 

            16   and decide what you think.

            17            The third thing is you should say more.  

            18   Maybe this is going to be in your statement of best 

            19   practices.  You should say more about the obligations 

            20   of senior lawyers, both in law firms and in in-house 

            21   to create a professional environment in which junior 

            22   lawyers are encouraged and supported in fulfilling 

            23   their ethical obligations to challenge unlawful 

            24   conduct.  That's my model 1.13.

            25            On aiding and abetting in model rules 1.2 and 
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             1   4.1 the task force proposes that 1.2(d be changed to 

             2   allow the imposition of professional discipline when a 

             3   lawyer assists in client conduct in which she "knows 

             4   or reasonably should know" is criminal or fraudulent 

             5   then do the same sort of thing with respect to model 

             6   rule 4.1.  I'd like to say I thought this was a good 

             7   idea, but I think it really isn't.

             8            It's a negligence standard, knows or 

             9   reasonably should know, and it runs in favor of 

            10   nonclients.  You're proposing professional discipline 

            11   for failing to exercise due care in favor of 

            12   nonclients.  In support of that your report describes 

            13   cases involving professional opinions, opinions given 

            14   with the client's permission at the client's expense 

            15   for the use and benefit of specified nonclients.  In 

            16   those cases the law recognizes that the lawyer, the 

            17   client, and the nonclient all have reason to 

            18   understand that the lawyer is assuming contrary to 

            19   usual norms, assuming a due care obligation to the 

            20   nonclient, and the task force proposal essentially 

            21   turns that unusual kind of exceptional situation into 

            22   a general rule and it does it across the practice 

            23   spectrum because 1.2(d and 4.1 aren't just about 

            24   corporate lawyers or about lawyers in corporate 

            25   transactions who might actually be giving opinions.  
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             1   This applies to the settlement of litigation.  And you 

             2   put a due care obligation on, for example, the 

             3   litigation lawyer. 

             4            I think that's a big, big mistake and it's a 

             5   big mistake as a matter of policy in an adversary 

             6   system.  The adversary system is each side carries its 

             7   own water.  What you're going in this rule, if you 

             8   seriously adopt it, would have a major chilling effect 

             9   on a lot of negotiating activity that we regard now as 

            10   completely proper and a lot of counselling conduct 

            11   that we regard as completely properly, and properly 

            12   so, and it would set up a situation where people who 

            13   didn't do well in a transaction, for example, could 

            14   make very unfair claims after the fact.  You really 

            15   need to think about that hard. 

            16            What you want to do instead depends on what 

            17   you're trying to accomplish.  If you really think that 

            18   the problem is that lawyers don't have enough of an 

            19   obligation to third parties generally, you ought to 

            20   look at a recklessness standard for these rules 

            21   instead of a knowledge standard; not a due care 

            22   standard but a recklessness standard.  That's much 

            23   closer to the ordinary ethics of the marketplace in 

            24   litigation.  It's much closer to other regulatory 

            25   regimes, including the federal securities laws, and it 
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             1   makes a lot more sense, but it's still a big change to 

             2   move from knowledge to recklessness under these rules 

             3   and you really ought to think about it. 

             4            If, on the other hand, if what you want to do 

             5   is get corporate securities lawyers to think harder 

             6   about their obligations to third parties, then I think 

             7   Presett-Wald is completely right.  You should look at 

             8   Central Bank.  The reality is that with Central Bank 

             9   and the 1998 act that followed it, we have a situation 

            10   where private securities lawyers have been exempted 

            11   from civil damage liability for aiding and abetting.

            12            They can knowingly aid and abet without 

            13   getting civil liability.  That's true even though that 

            14   conduct is criminal and even though I think most 

            15   people would regard it as morally reprehensible and 

            16   historically it's been actionable at common law.  Yet 

            17   now we have corporate lawyers for public corporations 

            18   who can be sued only through class actions, 

            19   essentially immune.  That's something a task force 

            20   could say something about. 

            21            And that would certainly get the corporate 

            22   bar's attention in a substantial way, just the way 

            23   that Escot vs. Barkris did back in the 60s.  Let me 

            24   talk a little bit more about enforcement in my last 

            25   point and then you can grill me.  The task force 
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             1   doesn't say anything about enforcement, and that is a 

             2   serious, serious lapse in my view.  Changes in the 

             3   rules don't mean anything without enforcement.  

             4   Arguably, we haven't had a fair test of these rules 

             5   because they simply -- the existing rules because they 

             6   haven't been enforced. 

             7            You ought to say something about this.  I 

             8   mentioned private enforcement of the securities laws.  

             9   That's something to think about.  State ethics 

            10   agencies are another area where you could encourage 

            11   meaningful enforcement action.  The two decades since 

            12   model rule 1.13 was enacted have brought us insider 

            13   trading scandals, savings & loan scandals, and now a 

            14   cornucopia of various scandals arising out of the 

            15   breakdown of the new economy. 

            16            In those years law firms have paid hundreds 

            17   of millions at least, maybe billions of dollars, to 

            18   settle federal regulatory charges, for example, by the 

            19   thrift supervision office and private damage actions.  

            20   Yet I can recall and this is in part a response to 

            21   your question, Professor Wald.  I can recall no case 

            22   in which a successful disciplinary action has been 

            23   brought by a state bar agency arising out of any of 

            24   those scandals, including ones that led to criminal 

            25   prosecution.  Now, maybe there's some cases where 

                           GROSSMAN & COTTER/WEBER & VOLZING

                 ABA TASK FORCE ON CORPORATE RESPONSIBILITY PUBLIC HEARING

                                                                    116

             1   there was follow-on prosecution after a criminal 

             2   prosecution and somebody was disbarred, but how do I 

             3   know this?  I'll just give you the negative proof, all 

             4   right? 

             5            I read every corporate ethics case book when 

             6   it comes out and I read all the ethics reports.  I've 

             7   not seen one.  We still teach the issues of 

             8   responsibility in this area out of Carter and Johnson, 

             9   a 1980 case, and SEC vs. National Student Market, a 

            10   mid-70s case.  That's the only law because there just 

            11   aren't any enforcement actions brought by disciplinary 

            12   agencies that generate opinions.  If you want more on 

            13   this, you should look I guess it was a about in the 

            14   early 90s there's an issue of the Law and Social 

            15   Inquiry, the ABA publication dealing with the Kaye 

            16   Scholer debacle and the thrift failure.  The lead 

            17   article is by Professor Simon here at Stanford Law 

            18   School.  There were a bunch of commentaries.

            19            It's taken as given in that discussion that 

            20   there has been -- he focuses on the failure of the New 

            21   York Bar to take any action with respect to Kaye 

            22   Scholer.  It's taken as given that there were 

            23   virtually no other state or federal prosecutions in 

            24   that area, so that's an area where you can push. 

            25            Last, I think that realistically restoring 
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             1   private aiding and abetting liability and improved 

             2   state disciplinary enforcement, they're very 

             3   desirable, but politically they aren't going to 

             4   happen.  But there is one political issue you guys can 

             5   speak to, and that's enforcement by the SEC.  For the 

             6   foreseeable future the SEC is likely to play the 

             7   critical role in setting the tone of ethical practice 

             8   in the corporate area because they are the only 

             9   enforcement agency with the will and the resources to 

            10   do anything about it, or potentially with the 

            11   resources.

            12            You may have read -- you may know.  You 

            13   probably all do know that a very large amount of money 

            14   was appropriated -- authorized but not appropriated 

            15   last summer in the Sarbanes-Oxley bill to support a 

            16   renewed enforcement effort by the SEC, and the Office 

            17   of Management and Budget is now saying that the war in 

            18   Iraq is going to preempt that enforcement effort, 

            19   sadly.  Now, this is something you can speak to, and 

            20   indeed, one of your members spoke to it yesterday in 

            21   the New York Times, Dean Salomon. 

            22            If you are serious about really changing the 

            23   tone of corporate practice, that's what you should 

            24   speak to, right?  Speak out in favor of increased 

            25   funding for the SEC because the reality is they are 
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             1   the ball game for making these rules real as opposed 

             2   to academic.  Questions? 

             3            MR. KELLER:  I'm struck although you 

             4   compartmentalized it between 16 and 113, a possible 

             5   non sequitur between on the one hand urging that we 

             6   have nonmandatory permissive disclosure under 16, and 

             7   then when you shift to 113 your concern over the 

             8   implications for a lawyer who uses authorized 

             9   procedures and telling us that we should give some 

            10   more thought to the practicalities in things like 

            11   remedies for wrongful discharge.

            12            Isn't it a problem for a lawyer to have 

            13   permissive disclosure but not mandatory disclosure 

            14   because, by definition, a lawyer who exercises a 

            15   permissive right is using an opportunity that a client 

            16   will disapprove where it's not necessary.  And just to 

            17   take that to the ultimate implication, you say we're 

            18   going to empower a lawyer to be able to be persuasive 

            19   with a client, but you're really forcing the lawyer to 

            20   negotiate with the client over whether the lawyer 

            21   should, in fact, go the ultimate step, but you're not 

            22   putting the lawyer in a position of being an effective 

            23   negotiator by saying, "Look, I really find this 

            24   distasteful but I have no alternative.  If you proceed 

            25   with the conduct you propose other than to disclose 
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             1   it." 

             2            Doesn't that even put the lawyer in a better 

             3   position? 

             4            THE WITNESS:  That's not only a really good 

             5   question but it's a very well framed question.  Let me 

             6   say a couple of things.

             7            Let me say two things.  Yes, it's a balancing 

             8   choice, right, on the confidentiality rule.  I think 

             9   that a discretionary rule is more likely to get the 

            10   lawyer in the room, and I think that's the first 

            11   prerequisite to this kind of rule making any sense.  

            12   It is true that once the lawyer's in the room the 

            13   lawyer has somewhat less power vis-a-vis the client 

            14   but in my judgment that's justified in these 

            15   circumstances by getting the lawyer in the room. 

            16            Now, it's true then that there will be less 

            17   disclosure of information that the lawyer gets than 

            18   there would be in situations where there was mandatory 

            19   disclosure.

            20            But my view is that the way you deal with 

            21   that is by taking steps like the ones you were 

            22   describing and I just described to give the lawyer a 

            23   position of more professional independence from the 

            24   client.

            25            MS. JORGENSON:  I am interested in your 
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             1   difficulty with the idea that we might have several 

             2   different kinds of rules for different kinds of 

             3   practice when Professor Wald had almost convinced me 

             4   that maybe the major public company legal practice is 

             5   dealing with a different set of realities than were 

             6   the source of the ethical rules a hundred years ago 

             7   and maybe we should think about those realities and 

             8   create rules to match them.  And it may be that there 

             9   are other realities that need to be the functioning 

            10   underpinnings of rules in a criminal practice, of the 

            11   individual criminal practice.

            12            THE WITNESS:  I guess I want to separate out 

            13   a couple of different things.  I do think that ethical 

            14   rules can properly vary from context to context.  One 

            15   of the things I said was that I didn't see how you 

            16   could have the ABA's rules on representing public 

            17   corporations though differ significantly from the 

            18   SEC's.  I think you could justify -- I think it's 

            19   possible to conceive of a separate regime of 

            20   regulation for nonpublic corporations but I would have 

            21   to be very carefully worked out and justified in terms 

            22   of the separate requirements. 

            23            When you move to -- my concern about model 

            24   rules 1.2 and 4.1 and those proposals by the task 

            25   force, which I recognize are tended, my concern about 
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             1   those are that they are really going after the problem 

             2   of corporate misconduct by changing the rules for 

             3   everybody, and that strikes me as a mistake.  I do 

             4   believe in contextual legal ethics.  In the criminal 

             5   area one of the ways we contextualize is that we, 

             6   among other things, we strike down ethical rules that 

             7   are in conflict with the 6th Amendment, or we construe 

             8   them in ways so as not to violate the 6th Amendment. 

             9            None of that is involved here.  We're 

            10   typically talking about transactional settings where 

            11   those kinds of justifications aren't present.

            12            MR. CHEEK:  Related to that, I guess I wanted 

            13   to pick up on relationship of what 1.13 might say in 

            14   the SEC rules.  It appears, as you repeated just now, 

            15   no version of 1.3 could be workable at least as far as 

            16   the rule documented by the SEC.  This suggestion made 

            17   Professor Morgan, for example, at the first hearing 

            18   was there may be a separate stack of ethical rules 

            19   that apply to lawyers representing public companies 

            20   which evolved from the SEC's scheme and that we do not 

            21   effect the more general rules that apply across the 

            22   board, all lawyers representing all organizations 

            23   which could be private companies --

            24            THE WITNESS:  Nonprofits.

            25            MR. CHEEK:  -- nonprofit, governmental 
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             1   bodies, unions and the like. 

             2            But going beyond that is the flip side of 

             3   that, which is indeed, 1.13 very well can go further 

             4   than the SEC rule recognizing that the SEC rules are 

             5   in a regulatory framework posing obligations, so just 

             6   taking what we know is on the table now, if, in fact, 

             7   there is a appropriate legal compliance committee and 

             8   the lawyer reports to the legal compliance committee 

             9   as proposed by the SEC, that meets the lawyer's 

            10   obligation.  The lawyer has no further obligation to 

            11   put in the hand where it should be in the hands of the 

            12   independent directors to deal appropriately with the 

            13   matter, whereas 1.13 as task force preliminarily 

            14   proposed it permits the lawyer to go beyond that and 

            15   to report out.

            16            So I don't know if you want to comment or 

            17   revisit this question of a relationship 1.13 to the 

            18   SEC rules.

            19            THE WITNESS:  Well, the first point is, I 

            20   guess I weren't to think harder about the question of 

            21   separate standards for nonpublic organizations or 

            22   nonpublic corporation organizations.  I don't 

            23   immediately see why -- I can see cross cutting 

            24   considerations and I don't know exactly what I think 

            25   about that.  It's a good point. 
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             1            With respect to the second question which is 

             2   whether 1.13 could go beyond the SEC, my view is it 

             3   could, I suppose, and we shouldn't necessarily view 

             4   the SEC rules as a floor or a ceiling.  I'm sorry.  I 

             5   misspoke.  I shouldn't view them necessarily as a 

             6   ceiling, although the respect in which it seems to me 

             7   your proposal goes beyond the specific respect in 

             8   which your proposal seems to go beyond the SEC's 

             9   current rules seems to me to be a mistake which is the 

            10   due diligence obligation, but there may be others 

            11   where it will be desirable to go beyond those rules.

            12            MR. MUNDHEIM:  Can I ask a question about 

            13   keeping a lawyer in the room?  In a corporation, 

            14   corporate context, lawyers, not necessarily the 

            15   general counsel, but lawyers down the chain work with 

            16   businesspeople and their effort in working with them, 

            17   whether it's with investment bankers or loan officers 

            18   is to be in the room and have the confidence of the 

            19   businesspeople in the corporation with whom they work.

            20            On the other hand, the general counsel may 

            21   well expect and then have and instructed that when 

            22   there are violations or potential violations of law or 

            23   major questions that that issue has to be pushed up.  

            24   And in a sense that's not discretionary.  Do you think 

            25   that that kind of a regime keeps that lawyer out of 
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             1   the room, and if it doesn't, why is that different 

             2   from going outside the organization in the mandatory 

             3   circumstances?

             4            THE WITNESS:  I think that any arrangement, 

             5   if you've got an employee bent on making money which 

             6   is what, of course, they're supposed to do in 

             7   particular, when you have an employee bent on making 

             8   money for him or herself which they may or may not 

             9   supposed to be doing, there's a risk that in-house 

            10   counsel will be shut out of the room, no matter what 

            11   your regime is, unless it's anything goes.  I think 

            12   that there's no substitute for corporate culture, as 

            13   opposed to corporate legal culture, in which there's 

            14   some restraint imposed.  And it's certainly -- Enron, 

            15   for example, suggests and that's clearly a case of a 

            16   failure of corporate culture in some important sense, 

            17   but I do think that going outside in a situation which 

            18   is likely to precipitate a regulatory response, right, 

            19   it is different to say -- there's a difference between 

            20   having the corporation make the decision or that it go 

            21   outside, which they clearly can do under Upjohn and 

            22   under model rule 1.13. 

            23            There's a further difference with the lawyer 

            24   having discretion to go outside, and then at an 

            25   extreme, there's the situation in which the lawyer has 
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             1   to go outside, and that is more chilling.

             2            MR. MUNDHEIM:  In the corporate context 

             3   you've always got to think about the relationship 

             4   between the individual lawyer and the individual 

             5   businessperson in the corporation.

             6            THE WITNESS:  I'm completely agreeing with 

             7   that.  There's no doubt that any step, right, any step 

             8   that you take can make the lawyer more public 

             9   regarding, whether more corporation regarding or more 

            10   public regarding, right, if the lawyer is known to be 

            11   more corporation regarding or more public regarding, 

            12   they're going to get somewhat -- they may get 

            13   marginally less information.

            14            MR. IDE:  My experience of it, you get other 

            15   people to come and tell you what the other person 

            16   isn't telling you.  When I ran a law department that 

            17   was worth putting on notice, but it was interesting if 

            18   somebody was up to shenanigans, someone else would 

            19   come to you, so it can cut both ways.

            20            THE WITNESS:  I was talking about this 

            21   yesterday with a close friend who was a partner in a 

            22   major law firm for a number of years and is now a 

            23   judge.  He understands both sides of these issue.  He 

            24   was very worried about mandatory disclosure in a 

            25   felony situation.  This wasn't self-interest talking.  
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             1   This was someone who's been on both sides, a really 

             2   public interest orientation.  He said look, whether 

             3   something is a felony in American law today depends on 

             4   what the prosecutor decides to charge.  This guy sits 

             5   in a criminal court. 

             6            The reality is that you may think you're 

             7   isolating a class of conduct by saying okay, felonies 

             8   are really severe; mandatory disclosure for those, but 

             9   reality is that you are really, I think, putting a 

            10   very serious chill on the incentive to communicate 

            11   with corporate lawyers.

            12            MR. CHEEK:  Thank you, Professor.  We 

            13   appreciate you being here.  Lundy? 

