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 As Congress considers whether to expand SEC enforcement remedies, the 

Commission and its Staff are reviewing their existing, but underutilized, authority for 

additional means of achieving "real time enforcement."  This article describes the SEC's 

authority to require submission of a "written statement" describing facts and 

circumstances under investigation. 
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 In recent months, Stephen M. Cutler, the Director of Enforcement of the 

Securities and Exchange Commission (the “Commission”), has suggested that the 

Commission and its Staff are considering whether to make more frequent use of statutory 

authority used only occasionally behind the scenes for the last 20 years.  Those enmeshed 

in enforcement investigations should be aware of what he has described as the “other 

prong” of Section 21(a) of the Securities Exchange Act of 1934. 

 

Previous Use of the “Other Prong” of Section 21(a) 

 

                                                           
*  This article previously appeared in the June 2002 edition of Insights. 



Section 21(a) is most widely known as the authority for SEC Reports of 

Investigation, announcing results of investigations outside the context of injunctive or 

administrative enforcement actions.  The Commission uses this vehicle to publicize 

matters of investor concern, to highlight the need for new legislation, and to comment on 

standards of industry conduct.1  In October 2001, the SEC used Section 21(a) to issue a 

highly-publicized Report of Investigation setting forth factors it will consider when 

evaluating whether to give credit to a company for cooperating with the agency.2 

 

The other, less known, provision of Section 21(a) allows the Commission to 

require or permit any person to file with it a written statement “as to all the facts and 

circumstances concerning the matter to be investigated.”  This “other prong” last 

appeared publicly in 1979 and 1980. 

 

On March 21, 1979, the Commission announced that, where appropriate and in 

the public interest, persons may be allowed to resolve their involvement in an SEC 

investigation by submitting written statements to the Commission with the expectation 

that the statements would be published.3  The release confirmed that such statements 

would: (1) describe the principal aspects of the matter; (2) discuss the person’s particular 

role; and (3) present any representations or undertakings such person may wish to make 

regarding future conduct.  Although the Commission’s acceptance of the statement would 

not foreclose other federal or state authorities from filing charges, the release confirmed 

that the Commission would consider accepting such statements in lieu of enforcement 

actions in appropriate contexts.4 

 

That same day, the Commission published a signed statement by two individuals 

who had been involved in an informal investigation by the SEC’s Division of 

Enforcement.5  The statement confirmed that, while the individuals were negotiating to 
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purchase Albert’s Inc., a women’s clothing retailer, they learned of a competing bid at a 

much higher price.  Without disclosing the existence of the higher bid, they purchased 

shares of Albert’s Inc. at several dollars per share under the competing bid price.  To 

resolve the matter, their statement confirmed that they would offer recision to those from 

whom they purchased the shares.  The Commission made no findings of fact or law; other 

than a brief introduction, the release is simply a copy of the signed statement.6 

 

The use of Section 21(a) in this manner sparked a controversy within the 

Commission.  Commissioner Roberta Karmel filed a dissent arguing that the practice 

amounted to the creation of a new administrative remedy.  Unlike the more familiar 

Section 21(a) Reports of Investigation, these written statements involved neither SEC 

findings of facts nor an SEC conclusion that the facts constituted a violation of the 

federal securities laws.  Section 21(a) authorizes the Commission to investigate whether 

violations have occurred, and, “in its discretion, to publish information concerning any 

such violations.”7  The statute does not specifically authorize the Commission to release 

written statements submitted pursuant to Section 21(a) if the Commission has not 

concluded that a violation occurred.  Commissioner Karmel argued that the mere 

publication of a negotiated statement setting forth admissions and undertakings by a 

person under investigation constitutes a sanction.  By levying a sanction without formally 

finding a violation of law, she asserted, the Commission exceeded its statutory authority.8 

 

The majority of the Commission was not persuaded by these arguments and 

published at least five signed statements pursuant to Section 21(a) in 1979 and 1980, with 

Commissioner Karmel dissenting in each instance during her tenure.9  Then, without 

explanation, the SEC abruptly stopped publishing Section 21(a) statements.   
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The Staff, however, continued to seek — and still seeks — written statements 

regarding facts under investigation, sometimes citing Section 21(a) as authority.  The 

Staff’s references to Section 21(a) suggest that the Commission might order the 

production of a statement if it were not produced voluntarily.  The SEC traditionally 

makes its orders public, and no such order has ever been announced.  Even when the 

Commission was publishing Section 21(a) statements to resolve investigations in 1979 

and 1980, it published no orders requiring the submission of such statements.  This 

suggests that those from whom the Staff sought statements either submitted them 

voluntarily or found other ways to satisfy or challenge the Staff.  Nevertheless, Mr. 

Cutler’s comments suggest that the Commission may be considering whether to expand 

its use of written statements both to further investigations and to resolve them. 

 

Points to Consider when Dealing with Section 21(a) Requests 

 

In light of Mr. Cutler’s hints and the SEC’s focus on real time enforcement, 

practitioners should be on the lookout for increased Section 21(a) written statement 

requests in enforcement investigations.  Here are some things to keep in mind when faced 

with an SEC Staff request to produce a written statement. 

 

1. Written statements can take many forms.  It is common practice for the SEC 

Staff and self-regulatory organizations to request, and for companies to provide, 

chronologies summarizing significant meetings and telephone calls leading up to public 

announcements that preceded strong movement in the company’s stock price.  Upon 

request, companies also frequently confirm the names of persons who were informed of 

those announcements before the news was released publicly, and they confirm known 

relationships between corporate officials “in the know” and persons on a list of names 

provided by the regulators.  Individuals often file sworn affidavits describing events 
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relevant to the investigation.  A company, its audit committee or counsel also may 

produce, in an effort to cooperate with the SEC Staff, an internal investigation report or a 

written explanation of certain accounting decisions made by the company about which 

the Staff has raised questions.  Sometimes, these written statements contain undertakings 

of remedial measures to address the issues of concern to the Staff.  Written statements in 

a variety of forms often are provided voluntarily to the SEC Staff in an effort to cooperate 

with the governmental inquiry, and the form of the written statement can be negotiated.   

 

2. Written statements may be deemed admissions.  Whether the Staff uses written 

statements merely as background information in an enforcement investigation or, as 

occurred in 1979 and 1980, to resolve publicly an enforcement matter, such statements 

may be discoverable in private civil litigation, and may be deemed admissions by the 

SEC or a court.  They should be prepared with the care of a sworn affidavit.   

 

3. Privilege or work product claims may apply.  The statement itself may qualify for 

the protections of the attorney-client privilege, the attorney work product doctrine or 

other applicable privileges.  This can arise, for example, when counsel prepares the 

statement using information gathered in confidential, privileged communications.  

Generally, disclosure to a third-party waives the attorney client privilege and puts work 

product protections at risk.  Federal courts have rarely upheld the attorney client privilege 

in such circumstances, although there have been rare moments of judicial enthusiasm for 

supporting a self-evaluative privilege to encourage companies to investigate and report 

illegal activities.10  Courts are split, however, on the issue of whether production to the 

SEC should be deemed only a limited waiver of the work-product protection, thereby 

preserving the work product protections as against third parties.11   

 

 5



4. Confidentiality agreements may not protect written statements from discovery.  

In certain circumstances, to further the public interest of obtaining written reports about 

possible violations of law, the SEC enters into confidentiality agreements with parties 

providing written statements.  At least twice in recent years, when private parties have 

sought discovery of such reports in litigation, the SEC filed amicus briefs supporting 

protection of work product produced to the SEC Staff pursuant to confidentiality 

agreements.12  In these briefs, the SEC urged the courts to protect the confidential status 

of reports of investigation in order to protect the public interest by preserving the SEC’s 

ability to quickly obtain reliable information, not otherwise available, that facilitates the 

prosecution of complex enforcement actions.  Although courts are reluctant to embrace 

this view, the SEC’s support bolsters a company’s good faith privilege and attorney work 

product claim. 

 

5. The Commission cannot compel production of a written statement that is 

protected by privilege.  If privilege and/or attorney work product protections generally 

would prevent discovery of a document, the SEC’s power to require production of “a 

written statement” cannot circumvent those protections.13  Yet, although internal 

investigation reports, interview notes and legal analyses prepared by counsel generally 

are protected by privilege, the underlying facts are not.  The SEC Staff can discover those 

facts through its enforcement investigation, or perhaps persuade the corporation to 

produce the privileged materials voluntarily.  But the plain language of Section 21(a) 

raises the question of whether the SEC may instead require the corporation to do the SEC 

Staff’s work for them by explaining the underlying facts in a newly-crafted written 

statement.  It remains to be seen whether the SEC can compel a company to gather facts 

and create a written statement separate from an existing documents that summarize the 

same facts gathered in a privileged context.  Attempting to force this issue would raise a 

myriad of legal and practical concerns that are likely to undermine its utility.     
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6. Waivers can be costly.  If the SEC or its Staff believes privilege and work product 

protections have been waived, they may seek production of the underlying documents.  

The Staff even pursued such documents through a subpoena enforcement action in 

August 2001.  In that matter, a company involved in a formal investigation refused to 

produce an internal investigation report prepared by outside counsel citing the attorney-

client privilege and the attorney work product doctrine.  Subsequently, in making 

arguments to Commission’s Staff, several of the company’s current and former officers 

allegedly cited to and quoted from the findings contained in, and interviews underlying, 

the report.  Claiming that these statements waived any applicable protection, the 

Commission sought a court order compelling the company to produce the internal 

investigation report.14  The matter apparently was resolved by settlement, and filing the 

action no doubt slowed the progress of the investigation overall, but it demonstrates the 

Staff’s willingness to litigate to obtain arguably privileged documents where it believes a 

waiver has occurred. 

 

7. The Staff’s request is confidential, but a Commission order would likely be 

public.  The Staff can request a written statement, but only the Commission can require a 

person or entity to submit one.15  Staff requests typically are confidential; Commission 

orders requiring actions generally are announced publicly.  Even though the order need 

not include factual findings or conclusions of law, the mere news of its issuance could be 

interpreted as indicating that a company or individual has not been cooperative with the 

SEC.  This provides the Staff with great leverage when requesting written statements.  At 

present, the Commission provides an important check on the Enforcement Staff in this 

process, because, unlike subpoena enforcement actions, which can be filed by the 

Director of the Division of Enforcement, the SEC has not delegated its authority to issue 

Section 21(a) written statement orders.  But in an environment where the Commission 
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has demonstrated its willingness to penalize corporations that are not fully cooperative 

during investigations, such a check provides little comfort.16   

 

8. Written statements may not be more efficient than testimony.  Any statement 

provided to a government agency must be accurate.17  Sometimes preparing and 

finalizing affidavits takes as much time as providing testimony would, and so preparing a 

written statement may not be significantly less expensive in every instance.  As compared 

to testimony, affidavits or statements can be less stressful for witnesses and more focused 

on relevant topics.  They also can reduce the need for multiple senior corporate officers 

and directors to testify before SEC Enforcement Staff, which might be necessary for the 

Staff to gather background information on its own.   

 

9. Written statements may be published.  Section 21(a) authorizes the Commission, 

“in its discretion, to publish information concerning any such violations.”  This authority 

extends to written statements submitted to the Commission, but only if the information 

concerns a violation.  Unlike Section 21(a) reports, written statements generally do not 

involve a Commission “finding” of a violation, so the SEC may not be in a position to 

publish the statement itself.18  In this uncharted area, it is critical to discuss the issue of 

publication with the Staff and try to reach an agreement or understanding regarding 

publication prior to submitting the statement. 

 

10. Written statements provide opportunity for negotiated resolutions without 

sanctions or collateral consequences.  Although many problems can arise with written 

statements, if the Commission indeed revives its practice of accepting such statements to 

resolve investigations, it could facilitate resolutions that otherwise are not currently 

possible.  In 1979 and 1980, when then-Commissioner Karmel cautioned that Section 

21(a) written statements constituted sanctions, she focused on the potentially punishing 
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effect upon a person who has become the subject of a published Commission statement 

where no finding of violation was included.  Even if one viewed the act of publication as 

a sanction, it does not carry a cease and desist order, censure, bar, disgorgement, 

monetary penalty or federal court injunction that are present in other resolutions of 

enforcement actions. In addition, the statute clearly contemplates Commission discretion 

over whether to publish information about violations it has found during its 

investigations.  This means the Commission could accept written statements, with or 

without undertakings, to resolve enforcement investigations and could decide not to 

publish them.  Whether published or unpublished, and particularly where submitted 

voluntarily without a Commission order, the statement would not trigger the myriad of 

collateral consequences that accompany the aforementioned resolutions.   

 

Conclusion 

 

 On balance, Section 21(a) written statements may provide "real time 

enforcement" opportunities for the SEC and its Staff and "cooperation" opportunities for 

potential respondents.  Those who provide the Staff with a comprehensive statement 

early in an investigation may enable the Staff to evaluate the issues and prioritize its 

investigation more effectively.  This can avoid wasting time and effort during an 

unfocused investigation of areas that do not merit enforcement attention.  In addition, 

reviving the practice of accepting written statements with voluntary undertakings to 

resolve enforcement matters would expand the Commission’s ability to protect investors 

by achieving fast and efficient results.  The question remains as to whether the 

Commission will attempt to use Section 21(a) to require the creation of written 

statements.  Although the Commission’s apparent reluctance to force this issue in the past 

may have been well-founded, it appears that the “other prong” of Section 21(a) may play 

a more visible role in enforcement investigations to come. 
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