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to a secured party’s right to dispose of “any or all” of the collateral. Thus, and contrary to the court’s
holding, Article 9 does permit a secured party to “cherry pick” among the collateral, proceeding only
after those items it chooses. The court’s holding to the contrary is simply erroneous and could
significantly decrease the efficacy of obtaining a security interest in multiple items of collateral.
There is no reason that Chinatrust should have been obliged to proceed against certain items of
collateral to maintain its rights in the other.

Peoples Bank v. Cornerstone Bank,
504 F.3d 549 (5th Cir. 2007)

This case pits two putative secured parties and a buyer against each other in a priority
dispute. Unfortunately, the court’s partial resolution of the dispute contains three analytical flaws
relating to: (1) the ability of an agent to bind a principal through a security agreement; (2) the
efficacy of a financing statement that used the debtor’s nickname; and (3) the proper treatment of
after-acquired livestock not expressly included within the written security agreement.

The parties’ relationships are depicted by the following chart:

Dickerson
Cornerstone Bank Peoples Bank

Glenbrook
Cattle Co.

Bryan Bros. Cattle Co

In 1999, Brooks L. Dickerson gave a security interest in his cattle, along with all “additions”
and “replacements,” to Cornerstone Bank. Cornerstone filed a financing statement listing the debtor
by his nickname, “Louie Dickerson.” In 2002, Dickerson gave a security interest in his existing and
after-acquired cattle to Peoples Bank. Peoples Bank filed three financing statements, each using the
debtor’s legal name, “Brooks L. Dickerson.”

In between those transactions, Dickerson established a bank account in the name of “Louie
Dickerson, d/b/a Glenbrook Cattle Company.” Glenbrook was a business entity that Dickerson was
in the process of establishing with three other individuals. Later on, a certificate of formation for
a Limited Liability Corporation was filed for Glenbrook. Even so, the evidence was in conflict as
to whether Glenbrook actually did business as an LLC, a sole proprietorship, or a partnership.

Bryan Brothers Cattle Co. was one of Glenbrook’s customers; Bryan Brothers purchased
pre-conditioned cattle from Glenbrook. In 2003, the arrangement was changed so that, rather than
purchasing cattle from Glenbrook at the end of the pre-conditioning program, Bryan paid for the
cattle before Glenbrook acquired them, and then took delivery after Glenbrook completed the
pre-conditioning.

In 2004, due to Glenbrook’s financial difficulties, Bryan Brothers sought to retrieve its cattle
from the pre-conditioning program and was in the process of doing so when Peoples and Cornerstone
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obtained a judicial order enjoining shipment of the cattle, contending their interests in the cattle had
priority over the rights of Bryan Brothers. A priority battle among the parties ensued and the trial
court ruled in favor of the buyer, Bryan Brothers.

On appeal, the Fifth Circuit first dealt with Bryan Brothers’ claim to priority under the Food
Security Act. The court noted that a buyer in ordinary course of farm products normally takes free
of asecurity interest created by the seller, but there is an exception if the buyer has failed to register
and the security interest is perfected by the filing of a proper financing statement." Bryan Brothers
had admittedly not registered, so the issue became whether the two Banks had properly filed. The
court ruled that, if Glenbrook operated as a partnership or LLC, the bank’s financing statements
naming Dickerson as the debtor could not cover the cattle in question because the banks could not
have a valid security interest in them. While not incorrect, the court’s analysis on this point seems
oversimplified as it relates to Article 9 and could be misleading to an attorney seeking to apply this
case as precedent. As White & Summers have noted, financing statements and security agreements
are to be treated differently on this point: for financing statements, including the debtor’s name is
crucial for purposes of providing notice of the creditor’s interest; for the security agreement,
however, the debtor’s authentication serves the purpose of a “statute of frauds” and should be
deemed valid notwithstanding the absence of the true business name, so long as: (1) an authorized
agent has authenticated the agreement; and (2) the evidence shows that the agent intended to bind
the principal by its signature.” Thus, if Dickerson were an agent of Glenbrook (as a matter of agency
law), the fact that the security agreement bears his name rather than the name of the business entity
should not prevent the security agreement from becoming effective. However, if the debtor truly
were a partnership or LLC operating under the name of Glenbrook, then none of the filings would
have properly identified the debtor.’ As aresult, the court correctly noted that Bryan Brothers would
have taken free of the banks’ security interests on such facts. Because the facts were in dispute, the
court properly remanded the case for further proceedings on this issue.

The court then moved on to resolve the competing priorities between Cornerstone Bank and
Peoples Bank, in the event Bryan Brothers did not take free of their interests. It was here where the
court made its greatest error. Peoples Bank argued that Cornerstone’s filing using the debtor’s
nickname, “Louie Dickerson” rather than his legal name, “Brooks L. Dickerson” was seriously
misleading. The circuit court disagreed. Without discussing or even citing the exacting standard of
§ 9-506(c¢), and after quoting cases decided before the revision to Article 9, the court ruled perfect
accuracy is not needed as long as the financing puts the searcher on inquiry notice. Because the
debtor held himself out by his nickname and Peoples Bank knew of that, the court ruled that
Cornerstone Bank’s filing was effective. This is, of course, patently wrong. To be effective, the
filing must either use the debtor’s “correct name” or be revealed in a search under the debtor’s
correct name.* In short, revised Article 9 puts the burden on the filer to get it right, rather than on
the searcher to check against an unknown number of incorrect variations. Moreover, the case law

' See 7 U.S.C. § 1631(d), (e)(2).

> White & Summers, Uniform Commercial Code, Sec. 31-3 (5th ed. 2002).
? See § 9-503(a)(1), (4)(A).

* See § 9-506(c).
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should fall within the agreement.® Notably, Article 9 leaves this issue to be addressed by the courts.”
White & Summers suggest that after-acquired property should be presumptively included even if not
specifically mentioned in the written security agreement if “the property is contemplated to turn over
during the loan.” This test has been commonly applied to inventory, but not to livestock in a pre-
conditioning program.® Moreover, the court never even mentioned what the original term was of
Cornerstone’s loan to Dickerson, and thus whether turn over was contemplated. Therefore, the
court’s reasoning on this point is a bit suspect. However, the security agreement’s express coverage
of “additions” — a point which the court did not discuss or rely upon — may provide an independent
basis for the court’s ultimate conclusion.
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8 Cf. Inre Filtercorp, Inc., 163 F.3d 570 (9th Cir. 1998) (security interest covering inventory and accounts
presumptively included after-acquired collateral; the presumption was rebutted for the inventory because of
a reference to inventory on an attached list).

7 See 9-108 comment 3.

¥ See White & Summers, Uniform Commercial Code, Sec. 31-3 (5th ed., 2002).
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