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Accountants (the “AICPA”) regarding disclosure of confidential communications
between an audited company and its legal counsel (the “Treaty”).

2. Request clarification from the AICPA whether promulgation of its AU Section 9326, and
particularly paragraph .22 thereof, was intended to vitiate or preempt the Treaty and, if
not, confirmation by the AICPA of that fact.

3. Request clarification from the PCAOB and the AICPA whether the scope of an audit
properly includes review of legal opinions on tax positions of a sort which would have
the effect of the auditor performing its own legal analysis of tax reporting positions, and
whether any such review would conflict with Section 201(a) of the Sarbanes-Oxley Act
of 2002.

4. Prepare an assessment of (a) whether the activities of representatives of the Department
of Justice and the Securities and Exchange Commission in compelling entities to waive
the attorney-client privilege are consistent with the policies of these agencies, as set forth
in the “Thompson Memorandum” or otherwise, and (b) whether such activities are
actually promoting compliance with the law, and to submit a report of this assessment to
these agencies.

For the Annual Meeting

5. Recommend to the House of Delegates that the ABA go on record eppesing actions
taken by any enforcement agency in which waiver of the attorney-client privilege (of any
nature or scope, including dilution of expectations of confidentiality in communications
with legal counsel) is a “bargaining chip” in resolution of any investigatory or
prosecutorial proceedings undertaken by that agency.

6. Recommend to the House of Delegates that the ABA go on record opposing actions
taken by the PCAOB, the AICPA or any individual accounting firm that would have the
effect of limiting, undermining, modifying or otherwise circumventing the Treaty.

7. Recommend to the House of Delegates that the ABA go on record urging all practicing
attorneys to oppose any requests from an auditor that clearly do not comply with the
Treaty until such time as (a) it is amended by joint action of the ABA and the AICPA, or
(b) it is repudiated by either of the parties.

8. Request the House of Delegates to approve delegation of authority to the ABA President
(or to a Task Force appointed by the ABA President) to conduct discussions with the
PCAOB and the AICPA for purposes of effectuating the foregoing actions and, if
necessary, give notice that actions taken by the AICPA or any of its members constitute a
breach of the Treaty.
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9. Recommend to the House of Delegates that the ABA go on record oppesing any
legislative initiative that would create an exemption to waiver of attorney-client privilege
for disclosures of communications between corporations and law enforcement agencies.
The Committee believes that attempts to craft an effective safe-harbor would detract from
what the focus should be: resisting initiatives which would erode the confidentiality of
communications between attorney and client and diminish societal benefit of that
relationship. The Committee further believes that crafting a safe-harbor would merely
encourage routine demands for use of it.

Overall Time Schedule

10.  Resist any efforts to delay clear and direct action taken by the ABA beyond the Annual
Meeting and recommend to the House of Delegates that any such efforts be rejected.

We note that the views and positions set forth herein are only those of the Committee. As
such, they have not been adopted by the State Bar’s Board of Governors, its overall membership
or the overall membership of the Business Law Section, and could not be construed as
representing the position of the State Bar of California. Membership in the Business Law
Section, and on the Committee, is voluntary and funding for activities of them, including all
legislative activities, is obtained entirely from voluntary sources. There are currently more than
9,500 members of the Business Law Section.

Very truly yours,

Brian D. McAllister
Co-Chair

Greene, Radovsky, Maloney & Share LLP  Sr. Vice President, Assistant General

Four Embarcadero Center Counsel

Suite 4000 CB Richard Ellis, Inc.
San Francisco, CA 94111 355 South Grand Avenue
(415) 248-1501 12th Floor
jfotenos@grmslaw.com Los Angeles CA 90071

(213) 613-3655
Brian.McAllister@cbre.com
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Drafting Committee:

Steven K. Hazen William R. Sawyers

Davis Wright Tremaine LLP Orrick, Herrington & Sutcliffe LLP
Suite 2400 The Orrick Building

865 South Figueroa Street 405 Howard Street

Los Angeles, CA 90017 San Francisco, CA 94105

Stewart Laughlin McDowell
Gibson, Dunn & Crutcher LLP
Telesis Tower, 26th Floor

One Montgomery Street

San Francisco, California 94104

cc: Ms. Sue Daly
ABA Section of Business Law

Suzanne S. Graeser, Esq.
Chair, Calbar Business Law Section

Jeffrey C. Selman, Esq.
Vice Chair Legislation, Calbar Business Law Section

Steven B. Stokdyk, Esq.
Vice Chair Legislation, Corporations Committee



