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THE ATTORNEY-CLIENT AND WORK PRODUCT PRIVILEGES OF

GOVERNMENT ENTITIES
Marion J. Radson*
Elizabeth A. Waratuke**

I. INTRODUCTION

The oldest and most respected privilege known to the legal profession is the attorney-client privilege. The
confidentiality inherent in the privilege lies at the heart of the American judicial system. It is well accepted and
generally understood that communications between an attorney and an individual client are confidential.
Confidentiality encourages people to seek legal assistance early and promotes communication between the
attorney and the client. Only when the attorney receives full and frank information from the client can the
proper legal opinion be formed and advice rendered to the client.

Today, it also is well accepted and generally understood that corporations and other business entities are,
like individuals, entitled to invoke the attorney-client privilege.! Complications arise, however, in the
application and scope of the privilege to business entities. Because businesses can communicate only through
individuals, the question arises about which individual communications will be protected. The United States
Supreme Court, recognizing the importance of clearly establishing the scope of the privilege, decided that
employees at all levels of a corporation can possess valuable information that can affect the legal rights of a
corporation and thus the communications should be protected.?

Further complications arise in the application and scope of the attorney-client privilege to federal, state, and
local governments. Like corporations, governments function through individuals. The same concerns that face a
corporation also face a government when determining which individual communications can be protected by the
privilege. The additional complication that is unique to government is the nature of its business — it does the
people’s business and owes a duty to the people. For this reason, some conclude that there is no place for
confidentiality in government.

The advent of open meetings laws and public records laws led some state courts to conclude that the
attorney-client privilege was waived completely by the legislatures.® Moreover, the special duty of government
attorneys to represent the “government” and to uncover wrongdoing and corruption of public officials and
employees led others to conclude that there is no expectation of confidentiality by government officials and
employees and that a government attorney has no duty to maintain confidentiality. To counteract this
conclusion, the Florida legislature recently enacted a law that seeks to protect and renew the existence of the
privilege for state and local governments.* The specific application and scope of the privilege nevertheless
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remains an issue for the courts to resolve on a case-by-case basis.

Federal appellate courts recently addressed the application of the attorney-client privilege to the federal
government.® For the first time, federal appellate courts confronted the existence of the attorney-client privilege
for government, recognizing in their decisions the unique nature of government and the role of the government
attorney.

Closely related to the attorney-client privilege is the attorney work product privilege.® While they are
separate and distinct privileges, the purpose behind the privileges is the same — to promote the proper
representation of the client and the administration of justice. The principle of confidentiality is as important to
the work product privilege as it is to the attorney-client privilege.

This Article will examine the development of policy decisions that support the attorney-client privilege and
the related work product privilege for government, with particular application to Florida’s state and local
governments. A careful analysis of the case law leads to the conclusion that, despite a broad open government
and public records law, neither the legislature nor the courts have eliminated the privileges for state and local
governments in Florida. Moreover, the newly enacted state law removes any suggestion of legislative intent to
waive the attorney-client privilege for government. However, additional legislation is needed to strengthen the
attorney-client and work product privileges for government entities.

Il. THE ATTORNEY-CLIENT PRIVILEGE
A. Basis and Purpose of the Privilege

The attorney-client privilege is the oldest of the privileges in the attorney-client relationship, with roots as
far back as the mid-1500s.” American jurisprudence fully embraced the privilege by adopting the English
common law. The purpose was “to encourage the full and frank communication” between the attorney and the
client.® Confidentiality encourages the free flow of information to the attorney, no matter how damaging or
incriminating the information may be. Only when the attorney is aware of all relevant facts can a proper legal
judgment be formed and legal advice rendered.’ Because attorneys are charged with the duty of upholding the
law and advising their clients to follow the law, the privilege actually promotes the administration of justice.'”

The attorney-client privilege is codified in most states in both the rules of evidence and the rules of
professional conduct for attorneys.'’ The rules of evidence protect confidential information from being
disclosed in any official proceeding where an attorney is compelled to produce evidence or testimony.*? The
rules of professional conduct prohibit an attorney from disclosing confidential communications received in the
rendition of professional legal services in settings other than the judicial context."®

As a general rule, in order to assert the attorney-client privilege, the following eight factors must be met:
(1) the advice sought must be legal, (2) it must be sought from the attorney in the attorney’s professional
capacity, (3) the communication must relate to the advice sought, (4) the communication must be confidential,

5. E.g. In re Lindsey, 158 F.3d 1263, 1270 (D.C. Cir. 1998) (discussing whether the attorney-client privilege existed
between the president and the deputy white house counsel).

6. While some courts label work product a “doctrine,” the majority of courts, including the United States Supreme Court,
have referred to the protection as a “qualified privilege.” U.S. v. Nobles, 422 U.S. 225, 239 (1975); Duplan Corp. v.
Moulinage et Retorderie de Chavanoz, 509 F.2d 730, 734 (4th Cir. 1974); In re Murphy, 560 F.2d 326, 334 (8th Cir.
1977). English common law recognized the protection as a privilege. Hickman v. Taylor, 329 U.S. 495, 510 n. 9 (1947).
There is no practical difference between the use of one term over the other. In this Article, the Authors will refer to the
protection under the modern theory of privilege.

7. John Henry Wigmore, Evidence in Trials at Common Law vol. 8, § 2290, 542-543 (John T. McNaughton ed., Little,
Brown & Co. 1961).

8. Upjohn, 449 U.S. at 389.

9. As the United States Supreme Court observed in Trammel v. United States, 445 U.S. 40, 51 (1980), “The lawyer-client
privilege rests on the need for the advocate and counselor to know all that relates to the client’s reasons for seeking
representation if the professional mission is to be carried out.”

10. Upjohn, 449 U.S. at 389.

11. E.g. Alaska R. Evid. § 503 (1999); Cal. Evid. Code 8 954 (West 2000); Fla. Stat. § 90.502 (2000); Wash. Rev. Code 8§
5.60.060(2) (2001); R. Regulating Fla. B. 4-1.6 (2000).

12. Fla. Stat. § 90.502.

13. ABA Model R. Prof. Conduct 1.6 (2000).



(5) the client must make the communication, (6) the client must insist that the communication be protected
permanently, (7) the information cannot be disclosed to any third party by the client or by the attorney, and (8)
the privilege must not be waived.**

In Florida, the common law regarding the disclosure of privileged communications is codified in the
evidence code.™ Section 90.502 provides that “[a] client has a privilege to refuse to disclose, and to prevent any
other person from disclosing, the contents of confidential communications . . . made in the rendition of legal
services to the client.”*® Thus, the privilege protects the client from compelled disclosure of confidential
information by third parties in judicial and other proceedings. Additionally, the lawyer is prevented from
disclosing confidential information when called as a witness or when required to produce evidence.” The
privilege extends to legal advice rendered by the attorney, as well as other confidential communications
between the attorney and the client.'®

The protection of confidentiality afforded under the evidence code extends only to judicial and other
covered proceedings.'® Attorneys also are required to maintain the confidences of their clients in other situations
under the respective state’s rules of professional conduct. In Florida, Rule 4-1.6 imposes this duty.?’ The client
must give consent to the attorney revealing confidential information, except in certain circumstances.?* Thus,
the privilege belongs to the client and the client alone.

The attorney-client privilege must be balanced against another time-honored principle of law — that the
public has a right to every person’s evidence in search of the truth.?? The attorney-client privilege can deny a
fact finder information that may be relevant and probative in the pursuit of truth.?® For this reason, the privilege
is recognized only to the extent that confidentiality serves a public good that transcends the principle of using
all rational means for ascertaining the truth.>* The courts seek to strike a balance between encouraging people to
seek legal counsel and allowing the privilege to thwart discovery and conceal the truth.?

B. Application of the Attorney-Client Privilege
1. Natural Persons

The attorney-client privilege was created to prevent attorneys from being compelled to testify to a client’s

confidential communications.?® To quote an old maxim, ““The first duty of an attorney . . . is to keep the secrets

14. Wigmore, supra n. 7, at § 2292, 554.
15. Fla. Stat. § 90.502(2).
16. Id.
17.1d. 8 90.502(3)(e).
18. See Moore v. Tri-City Hosp. Auth., 118 F.R.D. 646, 648-649 (N.D. Ga. 1988) (holding that the privilege extends to
communications that reveal other confidential communications); S. Bell Tel. & Telegraph Co. v. Deason, 632 S.2d 1377,
1387 (Fla. 1994) (holding that counsel cannot ask questions during a deposition that would require the individual being
deposed to reveal confidential communications).
19. See Fla. Stat. § 90.502 (giving the requirements for protecting communications between a lawyer and his client).
20. R. Regulating Fla. B. 4-1.6.
21. 1d. The rule states,
(b) A lawyer shall reveal such information to the extent the lawyer reasonably believes necessary:
(1) to prevent a client from committing a crime; or
(2) to prevent a death or substantial bodily harm to another.
(c) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:
(1) to serve the client’s interest unless it is information the client specifically requires not to be disclosed,;
(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and client;
(3) to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the
client was involved;
(4) to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or
(5) to comply with the Rules of Professional Conduct.
Id.; see In re Lindsey, 158 F.3d at 1273 (discussing the general duty of a government attorney to disclose wrongdoing).
22. U.S. v. Nixon, 418 U.S. 683, 709 (1974) (citing Branzburg v. Hayes, 408 U.S. 665, 688 (1972)).
23. 1d. at 709-710.
24.1d. at 710 n. 18 (citing Elkins v. U.S., 364 U.S. 206, 234 (1960) (Frankfurter, J., dissenting)).
25. 1d. at 709-710.
26. Wigmore, supra n. 7, at 8 2290, 542-543; see Hunt v. Blackburn, 128 U.S. 464, 470 (1888) (holding that the attorney-



of [the] clients.””?" In the evolution of the common law, the privilege was intended to protect the client’s
freedom when consulting with an attorney.?® The attorney-client privilege thus developed in the context of
private individuals.?® Consequently, the privilege is at its broadest when it is applied to natural persons.

However, even as to natural persons, the attorney-client privilege is not absolute. In Florida, as in many
states, both the evidence code and the rules of professional conduct permit the disclosure of confidential
information under limited circumstances.®

2. Corporations and Other Business Entities

As previously stated, complications arise when the client is not a natural person.* A corporation is an
artificial creature of the law and can act only through natural persons. Since the early part of the twentieth
century, the United States Supreme Court has assumed that the attorney-client privilege applied to
corporations.® However, lower federal courts were inconsistent in applying the privilege to the communications
of natural persons on behalf of corporations.®® The majority of federal courts applied the “control group” test —
whether the employee making the communication was “in a position to control or even to take a substantial part
in a decision about any action which the corporation may take upon the advice of the attorney. . . .”** Other
federal courts applied the “subject matter” test — whether the employee was

sufficiently identified with the corporation so that his communication to the corporation’s lawyer was

privileged where the employee made the communication at the direction of his superiors and where the

subject matter upon which the lawyer’s advice was sought by the corporation and dealt with in the
communication was within the performance by the employee of the duties of his employment.®

Having recognized that it was important for individuals and their attorneys to know whether their
conversations were protected, both the United States Supreme Court and the Florida Supreme Court recognized
that such certainty also would be important to corporations.*® As the United States Supreme Court stated,

[I]f the purpose of the attorney-client privilege is to be served, the attorney and client must be able to

predict with some degree of certainty whether particular discussions will be protected. An uncertain

privilege, or one which purports to be certain but results in widely varying applications by the courts,

is little better than no privilege at all.*’

In the federal courts, the landmark decision was Upjohn Company v. United States,*® in which the United
States Supreme Court acknowledged the important policy considerations supporting a broader attorney-client
privilege and the related work product privilege in the corporate setting.*

The Court extended the privilege to include the employees’ communications with their corporate counsel
beyond the managerial “control group” test, but declined to “lay down a broad rule or series of rules to govern

client privilege is necessary to the administration of justice and must be free from the possibility of disclosure).

27. Wigmore, supra n. 7, at § 2290, 543 n. 2 (quoting Taylor v. Blacklow, 3 Bing. N.C. 235, 249, 132 Eng. Rep. 401, 406
(C.P. 1836)).

28. Id. at § 2291, 545.

29. Kenneth S. Brown et al., McCormick on Evidence vol. 1, § 88, 355 (John Strong ed., 5th ed., West 1999).

30. E.g. R. Regulating Fla. B. 4-1.6(b) (stating that a lawyer must reveal information “to prevent a client from committing
a crime” or to “prevent a death or substantial bodily harm”); Id. R. 4-1.6(c)(2)—(4) (stating that a lawyer may reveal other
confidential information generally relating to establishing criminal or civil defenses). Similarly, under Florida’s evidence
code, there is no attorney-client privilege when the services of a lawyer are obtained to aid in the commission of a crime
or fraud or relating to a breach of duty in the attorney-client relationship. Fla. Stat. § 90.502(4)(a), (c).

31. See supra pt. | (discussing the problems that arise when applying the privilege to corporations or government entities).
32. U.S. v. Louisville & Nashville R.R. Co., 236 U.S. 318, 336-337 (1915).

33. Jarvis v. Am. Tel. & Telegraph Co., 84 F.R.D. 286, 290-291 (D.D.C. 1979).

34. Phila. v. Westinghouse Elec. Corp., 210 F. Supp. 483, 485 (E.D. Pa. 1962); Jarvis, 84 F.R.D. at 291.

35. Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 602 (8th Cir. 1977).

36. Upjohn, 449 U.S. at 391; see Deason, 632 S.2d at 1383 (explaining the test set out in Meredith to determine if the
attorney-client privilege applies to corporate communications).

37. Upjohn, 449 U.S. at 393.

38. 449 U.S. 383 (1981).

39. 1d. at 393.



all conceivable future questions in [those] area[s].”*® The Court noted that corporate officers and agents often
possess information needed by the corporate attorney.** However, the Court also recognized that

[m]iddle-level — and indeed lower-level — employees can, by actions within the scope of their

employment, embroil the corporation in serious legal difficulties, and it is only natural that these

employees would have the relevant information needed by corporate counsel if he is adequately to
advise the client with respect to such actual or potential difficulties.*?

In reaching this decision, the Justices recognized that one purpose of the attorney-client privilege is to
protect the client giving information to the lawyer, a purpose that is not met by the “control group” test.**

Thirteen years later, the Florida Supreme Court addressed the application of the attorney-client privilege to
corporations.** Finding the policy considerations underlying the subject matter test persuasive, the Florida
Supreme Court, like the United States Supreme Court in Upjohn, rejected the “control group” test.*® Instead, the
Florida Supreme Court adopted a slightly modified version of the subject matter test set forth in Diversified
Industries, Incorporated v. Meredith® by using the following criteria to determine whether a corporation’s
communications are privileged:

1) the communication would not have been made but for the contemplation of legal services;

2) the employee making the communication did so at the direction of his or her corporate superior;

3) the superior made the request of the employee as part of the corporation’s effort to secure legal

advice or services;

4) the content of the communication relates to the legal services being rendered, and the subject matter

of the communication is within the scope of the employee’s duties; [and]

5) the communication is not disseminated beyond those persons who, because of the corporate

structure, need to know its contents.*’

In adopting these criteria, the court considered the important balance “between encouraging corporations to
seek legal advice and preventing corporate attorneys from being used as shields to thwart discovery.”*® As a
safeguard to prevent the latter from occurring, it stated that “claims of the privilege in the corporate context will
be subjected to a heightened level of scrutiny.”*® The party claiming the attorney-client privilege bears the
burden of establishing the privilege.>®

3. The Government

The government, like a corporation or other legal entity, can act only through its officers, employees, or
agents. In Florida, both the evidence code and rules of professional conduct treat governments the same as
private corporations with respect to the attorney-client privilege.”* The federal courts include “governmental

40. 1d. at 386.

41. 1d. at 391.

42.1d.

43.1d. at 392; see ABA Model Code Prof. Resp. EC 4-1 (1983) (stating that “[a] lawyer should be fully
informed of all the facts of the matter he is handling in order for his client to obtain the full advantage of our
legal system. . . . The observance of the ethical obligation of a lawyer to hold inviolate the confidences and
secrets of his client not only facilitates the full development of facts essential to proper representation of the
client but also encourages laymen to seek early legal assistance.”).

44. Deason, 632 S.2d at 1377.

45. 1d. at 1382.

46. 572 F.2d 596 (8th Cir. 1977).

47. Deason, 632 S.2d at 1383.

48. 1d. (quoting First Chi. Intl. v. United Exch. Co., 125 F.R.D. 55, 57 (S.D.N.Y. 1989)).

49. Id. Although the court did not specify the nature of “heightened scrutiny,” the application of the criteria alone limits
the claiming of the privilege. 1d.

50. Id.

51. R. Regulating Fla. B. 4-1.13 cmt. (2000). The comment to this rule states that “[t]he duty defined in this rule applies to
governmental organizations.” I1d. However, this comment also places a higher duty on government lawyers because of the
nature of their business. Id.; see Fla. Stat. Ann. § 90.502(1) I. rev. council n. (West 1999) (stating that the term “client”
includes governmental bodies).



bodies” within the definition of “client.”® Section 124 of the Restatement (Third) of the Law Governing
Lawyers also extends the privilege to the government.>®

The Florida evidence code, on its face, clearly extends the privilege to the government>* Section
90.502(1)(b) defines a “client” as “any person, public officer, corporation, association, or other organization or
entity, either public or private, who consults a lawyer with the purpose of obtaining legal services or who is
rendered legal services by a lawyer.”*

In the federal courts, Federal Rule of Evidence 501 states that “the privilege of a witness, person,
government, State, or political subdivision thereof shall be governed by the principles of the common law as
they may be interpreted by the courts of the United States in the light of reason and experience.”® The federal
governmental attorney-client privilege has been recognized in a number of decisions, usually involving a
request for documents under the Freedom of Information Act.>’

Rule 4-1.6 of the Rules of Professional Conduct for Florida Lawyers imposes an ethical obligation on
attorneys to keep the information provided by the client and the professional legal advice given to the client
confidential.®® Because a government client is an “organization” under Rule 4-1.13, “organization as client”
must be read in conjunction with Rule 4-1.6.>° The comment to Rule 4-1.13 plainly states that the rule “applies
to governmental organizations.”® The comment also recognizes that in the government context “a different
balance may be appropriate between maintaining confidentiality and assuring that the wrongful official act is
prevented or rectified, for public business is involved.”®

a. Application of Florida’s Open Meetings Law to the Privilege

The attorney-client and work product privileges in Florida and many other states are limited by the
Government-in-the-Sunshine Law,* commonly referred to as the Open Meetings Law or the Sunshine Law and
the Public Records Act.®® However, these laws and the interpretive case law do not eliminate the attorney-client
privilege.

The Florida Supreme Court first considered the effect of the statutorily created Sunshine Law on the
attorney-client privilege in Neu v. Miami Herald Publishing Company.® The court held that the Sunshine Law
applied to “meetings between a City Council and the City Attorney held for the purpose of discussing the

52. Proposed Fed. R. Evid. 503 advisory comm. n. (a) and cases cited therein. This rule was ultimately rejected.

53. Restatement (Third) of Law Governing Lawyers § 124 (proposed final draft 1996). It states,

Unless applicable law otherwise provides, the attorney-client privilege extends to a communication of a governmental
organization as stated in 8 123 and of an individual officer, employee, or other agent of a governmental organization as a
client with respect to his or her personal interest as stated in 8§ 118-122.

Id.

54. Fla. Stat. § 90.502(1)(b).

55. 1d. (emphasis added). Despite this clearly worded definition, in Sarasota County v. Palmer Ranch Enterprises,
Incorporated, No. 96-1381-CA-01 (Fla. Cir. 12th Dist. July 7, 1997), an interlocutory order of the trial court held that
there was no attorney-client privilege for communications between the deputy county administrator and the county
attorney. However, an amendment to Section 90.502, adopted during the 2000 legislative session, discussed later in this
Avrticle, may address this issue. Infra nn. 159-172 and accompanying text.

56. Fed. R. Evid. 501 (2000) (emphasis added).

57. E.g. In re Lindsey, 158 F.3d at 1268; Coastal Sts. Gas Corp. v. Dept. of Energy, 617 F.2d 854, 862 (D.C. Cir. 1980);
Jupiter Painting Contracting Co. v. U.S., 87 F.R.D. 593, 598 (E.D. Pa. 1980).

58. R. Regulating Fla. B. 4-1.6.

59.1d. R. 4-1.13 cmt.

60. Id.

61. 1d.

62. Fla. Stat. § 286.011 (2000). This Section is commonly known in Florida as the “Sunshine Law” and requires all
meetings of any board or commission of the state or local government at which official actions will be taken to be open to
the public. 1d. § 286.011(1). In 1992 a constitutional amendment created a self-executing constitutional Open Meetings
Law, including meetings of the state legislature, “except with respect to meetings exempted pursuant to this section or
specifically closed by this Constitution.” Fla. Const. art. 1, § 24(b).

63. Fla. Stat. § 119.01 (2000).

64. 462 S.2d 821, 823 (Fla. 1985).



settlement of pending litigation to which the city is a party.”® The court expressly rejected the arguments that
either the evidence code or the rules of professional conduct created an exemption to the Sunshine Law.®®
Because city council meetings must be held in public, the court reasoned that “there are no confidential
communications to protect.”®” The court acknowledged that its holding would provide an unfair advantage to an
adversary of the government, but left it to the legislature to create any exemptions.®

The concurring opinion of two justices carefully distinguished the court’s holding from a “conference [that]
occurs between an attorney and a government executive, e.g., the governor, a county or city manager, a mayor
where he is the chief executive officer of a municipality, or an agency executive officer.”® A conference of this
type does not constitute a “meeting” under the Sunshine Law.™

In spite of this clearly worded and limited holding, some commentators and lower courts concluded that as
a result of Neu, there was little or no attorney-client privilege left to the government.”* However, the Neu court
did not eliminate the privilege; it simply recognized that the Open Meetings Law eliminated the ability of the
governing body to meet in private.”” Because the governing body must meet in the open and confidential
communications with a government attorney cannot be held in an open meeting, one of the elements necessary
to establish the privilege was missing.”

The Neu decision did mark a major departure in another area — the court abdicated its supervisory role
over government attorneys who represent state and local governments.”* For the first time, the court deferred to
the legislative branch’s plenary power over Florida’s local governments and allowed it to dictate when and
under what circumstances a government attorney could confer privately with the government client.”

After the Neu decision, the legislature created an exemption to the Sunshine Law, sometimes referred to as
an attorney-client, or shade, session.”® Section 286.011(8) permits a “board or commission of any state agency
or authority or any agency or authority of any county, municipal corporation, or political subdivision, and the
chief administrative or executive officer of the governmental entity” to meet in a private session with its
attorney to discuss “pending litigation.””” The subject matter is “confined to settlement negotiations or strategy
sessions related to litigation expenditures.””® The entire session must be recorded by a certified court reporter,
and the transcript is “made part of the public record upon conclusion of the litigation.””® While these
requirements create an unnatural setting for an attorney-client discussion, at least government attorneys were
provided a means to obtain directions from the legislative body “client” without violating the Sunshine Law.

65. 1d. (quoting State ex rel. Reno v. Neu, 434 S.2d 1035, 1036 (Fla. App. Dist. 3d 1983) (emphasis added)).

66. 1d. at 824-825.

67. 1d. at 825.

68. 1d. at 824.

69. Id. at 826 (Overton & Ehrlich, JJ., concurring).

70. See Mitchell v. Sch. Bd. of Leon County, 335 S.2d 354, 355 (Fla. Dist. App. 1st 1976) (holding that the Sunshine Law
was not applicable to meetings between the superintendent, the director of personnel services, and the school board
attorney).

71. Sch. Bd. of Duval County v. Fla. Publg. Co., 670 S.2d 99, 100 (Fla. Dist. App. 1st 1996); City of Melbourne v. A.T.S.
Melbourne, Inc., 475 S.2d 270, 271 (Fla. Dist. App. 5th 1985); John G. Hubbard, Speech, The Local Governmental
Lawyer and the Attorney-Client Privilege (22d Annual Loc. Govt. L. in Fla., Apr. 16-17, 1999) (copy on file with
Author). Citing Neu, the Florida attorney general stated that “[n]Jo general attorney-client privilege has ever been
recognized for purposes of the Government in the Sunshine Law.” Annual Report of the Attorney General, Fla. Atty. Gen.
Op. 97-61 at 225, 227 (1997). The opinion went on to state, without any authority, that because the school board, as a
collegial body, was the client and not the individual board members or the superintendent of schools, conversations
between the individual board members and the attorney and between the superintendent and the attorney were not
protected by the attorney-client privilege. Id.

72. 462 S.2d at 824-825.

73. Wigmore, supran. 7, at § 2292, 554.

74. 462 S.2d at 824-825.

75. 1d. at 826.

76. Fla. Stat. § 286.011.

77.1d. 8 286.011(8).

78. 1d. § 286.011(8)(b).

79. 1d. § 286.011(8)(c), (e).



This attorney-client exemption to the Open Meetings Law has been construed narrowly and strictly by the
courts.2’ In Zorc v. City of Vero Beach,® the Florida District Court of Appeal for the Fourth District held that
because the attendance of the city clerk and department directors was not expressly authorized by the statute,
the shade session violated the Sunshine Law.®* The disturbing aspect for government attorneys is the court’s
finding that the city violated the Sunshine Law when it authorized its counsel to include language in a consent
decree and to sign documents that would settle the city’s claim in a bankruptcy proceeding.®® The court strictly
limited the discussion in an attorney-client session to the literal words of the statute — “settlement negotiations
or strategy sessions related to litigation expenditures.”® The court acknowledged that its decision was likely to
cause uncertainty, saying that “there is no bright-line rule as to when advice becomes decisive action.”®
Nevertheless, the court was disturbed by the words of the counsel at the session that “discussing the settlement
in a public forum, could “potentially be an opening of a door for other people to get into the Consent Decree.””*®
The court was persuaded by language found in the legislative history of Section 286.011(8) that “[n]o final
decisions on litigation matters can be voted on during these private, attorney-client strategy meetings.”’

A literal reading of the statute as construed by the Zorc court seems to negate the legislature’s intent to
place the government on an equal footing in litigation.®® As a practical matter, a government attorney will be
unable to bring an offer of settlement to his or her client confidentially in the same manner as he or she would
when representing a private client. Instead, the government attorney must be careful merely to seek “direction”
regarding “settlement negotiations” or “litigation expenditures.” Arguably, seeking authorization to offer a
settlement conditionally within certain monetary limits is permissible, as long as the acceptance is conditioned
on a final decision to settle at a public meeting if a meeting is required.®® As a result, a government attorney will
be constrained to steer discussions away from settlement and merely obtain direction and discuss strategy
related to litigation expenditures, as well as the status of settlement negotiations. Therefore, the benefits of the
attorney-client session are greatly diminished when balanced against the risk of making the transcript of the
attorney-client session immediately available for public inspection, which is required if the law is violated.*

b. Other States” Applications of the Privilege to Open Meetings Laws

The Florida Supreme Court is one of the few state high courts to reject an independent basis for the
attorney-client privilege between the governing body and the government attorney.** Courts in other states have
recognized an independent basis for the privilege, often based on the strong policy considerations that apply to
private clients.*
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A frequently-cited case that reconciles the application of the privilege and the Open Meetings Law is
Sacramento Newspaper Guild v. Sacramento County Board of Supervisors.”® The California Court of Appeals
held that the attorney-client provisions of the California Evidence Code operated concurrently with the
California Open Meetings Law.** The court weighed the separate policy objectives of an open meetings
requirement against the “value which society places upon legal representation by assuring the client full
disclosure to the attorney unfettered by fear that others will be informed.”® The lack of evidence of any
legislative intent to abrogate the attorney-client privilege, by implication or otherwise, led the court to conclude
that the privilege can operate concurrently with the Open Meetings Law.*® In dicta, the court offered the
following practical observations:

The two enactments are capable of concurrent operation if the lawyer-client privilege is not overblown

beyond its true dimensions. As a barrier to testimonial disclosure, the privilege tends to suppress

relevant facts, hence is strictly construed. As a barrier against public access to public affairs, it has
precisely the same suppressing effect, hence here too must be strictly construed. As noted earlier, the
assurance of private legal consultation is restricted to communications “in confidence.” Private clients,
relatively free of regulation, may set relatively wide limits on confidentiality. Public board members,
sworn to uphold the law, may not arbitrarily or unnecessarily inflate confidentiality for the purpose of
deflating the spread of the public meeting law. Neither the attorney’s presence nor the happenstance of
some kind of lawsuit may serve as the pretext for secret consultations whose revelation will not injure

the public interest. To attempt a generalization embracing the occasions for genuine confidentiality

would be rash.”’

Similarly, in Oklahoma Association of Municipal Attorneys v. State,”® the Supreme Court of Oklahoma
found no legislative intent to abrogate the attorney-client privilege in enacting the Open Meetings Act.*® The

Open Meetings Act states that “[a]ll meetings . . . shall be held . . . except as hereinafter specifically
provided.”® In reaching its decision, the court quoted at length from Sacramento Newspaper Guild, which
provided,

“Public agencies are constantly embroiled in contract and eminent domain litigation and, with the

expansion of public tort liability, in personal injury and property damage suits. Large-scale public

services and projects expose public entities to potential tort liabilities dwarfing those of most private
clients. Money actions by and against the public are as contentious as those involving private litigants.

The most casual and naive observer can sense the financial stakes wrapped up in the conventionalities

of a condemnation trial. Government should have no advantage in legal strife; neither should it be a

second-class citizen. We reiterate what we stated in the supersedeas aspect of this suit, ‘Public

agencies face the same hard realities as other civil litigants. An attorney who cannot confer with his
client outside his opponent’s presence may be under insurmountable handicaps.””*%*

The Supreme Court of Alabama also held that an attorney’s ability to fulfill his or her ethical duties under
the attorney-client privilege was not changed by Alabama’s Sunshine Law.'* The court balanced the legislative
powerlsogwith the “inherent, continuing, and plenary” powers the judiciary has over its attorneys as officers of the
court.
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Likewise, a Texas appellate court in Markowski v. City of Marlin'® held that the attorney-client privilege
was protected in spite of an open meetings law.’® The Texas Open Meetings Act permits a governing body to
meet privately with its attorney about pending or contemplated litigation.'® In holding that the privilege
protected the discussion, the court found that “a governmental body has as much right as an individual to
consult with its attorney without risking the disclosure of important confidential information.”™®” The court
reasoned that “logic dictates that the information discussed at that meeting should be protected.”*®

The supreme courts of West Virginia, Minnesota, Alaska, lowa, and Alabama also recognize the continued
existence of the time-honored attorney-client privilege after the passage of open meetings laws.'* The Supreme
Court of lowa shared the Alabama court’s and California court’s views that “the privilege must be carefully
circumscribed so as to prevent an abuse.”**°

The Arkansas and Nevada supreme courts are aligned with the Supreme Court of Florida.*** In Laman v.
McCord,"? the Supreme Court of Arkansas held that the attorney-client privilege codified in the state’s civil
code did not create an exemption to the Freedom of Information Act — Arkansas’s counterpart to the Sunshine
Law.® Similarly, in McKay v. Board of County Commissioners of Douglas County,*** the Supreme Court of
Nevada found no implied attorney-client exemption to the Open Meetings Law.'*

c. Other Factors Unique to Government

Case law has placed additional limitations on the attorney-client privilege in the government sector. The
limitations stem from the government attorneys’ special duty to uphold the public trust and the nature of the
government as a corporate or organizational entity.*®

President William Jefferson Clinton’s personal problems, for example, have resulted in a body of law in the
attorney-client privilege area that is likely to trouble government entities until the issue is resolved by the
United States Supreme Court. For the first time, the federal courts confronted head-on the very existence of the
attorney-client privilege for the federal government.**” The lower federal courts have significantly limited the
privilege in the context of criminal investigations.**®

In In re Grand Jury Subpoena Duces Tecum,** the Office of Independent Counsel sought the production of
documents created during meetings between the White House counsel and Hillary Rodham Clinton.*?® The
Office of the Independent Counsel argued that a federal governmental entity could not assert either the attorney-
client or work product privilege before a federal grand jury.* The lower court declined to reach this issue,
instead deciding that the privilege prevented the production based upon a “‘genuine and reasonable (whether or
not mistaken)’ belief that the conversations were privileged.”?? The United States Court of Appeals for the
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Eighth Circuit held that, even if a governmental attorney-client privilege existed, the privilege could not be
asserted to withhold potentially relevant information from the grand jury.'?®> One factor that the court strongly
considered was the special duty of government lawyers to report wrongdoing and “the general duty of public
service [that] calls upon government employees and agencies to favor disclosure over concealment.”***
Specifically, the court found the principles of corporate privilege promulgated in Upjohn inapplicable to the
government in a criminal context.'?

The dissent took issue with the majority’s refusal even to acknowledge that a governmental attorney-client
privilege existed, calling it a “well-recognized principle” that governments were entitled to claim both the
attorney-client and work product privileges.*?® The dissent went on to argue that there was no precedent for
holding that the privilege did not apply because a criminal investigation was ongoing,**’ and the policy
considerations for applying the privilege to an individual’s relationship with a lawyer were just as strong for
government entities with a government lawyer.'?®

In a second case involving President Clinton, the United States Court of Appeals for the District of
Columbia similarly held that

[w]hen government attorneys learn, through communications with their clients, of information related

to criminal misconduct, they may not rely on the government attorney-client privilege to shield such

information from disclosure to a grand jury.'?®
In re Lindsey*® involved Deputy White House Counsel Bruce Lindsey’s refusal to answer the Office of
Independent Counsel’s questions regarding a subpoena from a federal grand jury on the grounds that the
information was protected by the attorney-client or work product privileges.”** Unlike In re Grand Jury
Subpoena Duces Tecum, the District of Columbia Circuit acknowledged the existence of the general
government attorney-client privilege, citing the common law as recited in the Federal Rules of Evidence and
Restatement (Third) of the Law Governing Lawyers.**> More significantly, the court found that the privilege
independently existed under common law.*** However, like the Eighth Circuit, this court declined to extend the
privilege to the criminal context,’* citing the special duty of government attorneys to report wrongdoings of
elected and appointed officials as militating against the privilege.**® The dissent in In re Lindsey made many of
the same arguments as the dissent in In re Grand Jury Subpoena Duces Tecum, including the arguments
regarding policy considerations.*®

At the same time the District of Columbia Circuit wrestled with the privilege of the current Deputy White
House Counsel Lindsey, the United States Supreme Court considered the Office of Independent Counsel’s
argument for a posthumous exception to the privilege for the deceased former Deputy White House Counsel
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Vincent W. Foster, Jr."*" In Swidler and Berlin v. United States,**® the Supreme Court concluded that the
privilege survives the client’s death.’* The Court specifically rejected the use of a balancing test in criminal
proceedings.*°

While Swidler involved a government employee consulting with a private attorney, the Supreme Court’s
analysis to arrive at its conclusion calls into question the analysis used by the District of Columbia and Eighth
Circuits. In rejecting the Office of Independent Counsel’s argument for an exception to confidentiality for
criminal proceedings, the Supreme Court stated that “there is no case authority for the proposition that the
privilege applies differently in criminal and civil cases, and only one commentator ventures such a
suggestion.”*

Once again rejecting a balancing test to determine whether the privilege should apply,”™ the Court in
Swidler emphasized the important policy concern that the parties be able to predict with some degree of
certainty whether the conversation will be considered a privileged communication.*** The Court noted that the
client may not know at the time he confides in his attorney whether the information might at some time be
relevant to a criminal matter, thus creating uncertainty.**

Following the Supreme Court’s analysis in Swidler that no precedent or reason existed for a different
application of the privilege in the criminal context than in the civil context,* the District of Columbia Circuit’s
and the Eighth Circuit’s rationale — that the criminal nature of the investigation made the privilege inapplicable
— is called into question. Most troubling about the District of Columbia Circuit’s and the Eighth Circuit’s
opinions is the uncertainty that they inject into the application of the attorney-client privilege. As the Supreme
Court pointed out, how can a client, or even an attorney for that matter, know what may become relevant to a
criminal investigation in the future? This injection of uncertainty into the application of the privilege is
something against which the Supreme Court repeatedly has cautioned.'*

The United States Court of Appeals for the Sixth Circuit used the reasoning in In re Grand Jury Subpoena
Duces Tecum to find that city council members were not clients of the government attorney.*’ In a case of first
impression, the Sixth Circuit held that the attorney-client privilege did not apply to statements made in a
nonpublic meeting between two council members, the city manager, the fire chief, and the city attorney.*® In
Reed v. Baxter,™* two firefighters filed a discrimination suit against the fire chief and the city of Murfreesboro,
Tennessee.™™® One council member requested a private meeting to inquire into the circumstances of a
promotion, which triggered the lawsuit.®* The plaintiff firefighters sought to compel disclosure of the
statements made during the meeting.'® The Sixth Circuit declined to acknowledge the existence of the attorney-
client privilege, finding that the presence of the two commissioners in the meeting essentially waived the
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privilege for the management client."*® The court found that the council members were not clients at this
meeting with their lawyer, because, according to the court, “they were elected officials investigating the reasons
for executive behavior.”*** Following the reasoning of In re Grand Jury Subpoena Duces Tecum, the court also
declined to find any commonality of interest between the city manager and city council members.'*> However,
the dissent cited conflict with the principles of corporate privilege in Upjohn under the “subject matter” test and
distinguished In re Grand Jury Subpoena Duces Tecum, because it was a criminal investigation.**®
C. Importance of the Privilege to Government
1. Policy Considerations

Because of increasing demands that governments provide expanded services and protections to the
citizenry, governments are more involved in regulating activities and providing services than they have been in
the past. Governments’ decisions can have significant consequences, both for the citizens and for the
government officials who carry out the decisions. A “wrong” decision can result in the loss of a citizen’s liberty
or property. Mistakes or intentional wrongdoing can result in substantial monetary damages, as well as criminal
penalties, for the government and government officials.*>’

The need for the attorney-client privilege in the government sector is at least equal to the need for the
privilege in the private sector. Attorneys representing government actors need to be placed on equal footing
with attorneys representing private clients who seek to further their clients’ individual interests. Government
officials and employees should have access to attorneys to inform them of the requirements of the law. They
should be able to communicate with a government attorney without fear that their communications may be
revealed if those communications ultimately may be relevant to a future criminal investigation. Government
attorneys, likewise, should be able to advise their clients with some degree of certainty that their
communications are protected from disclosure. This Article recommends certain revisions to the law that are
necessary to accomplish these goals and to restore the benefits of the time-honored attorney-client privilege and
the related work product privilege to the government.

In the aftermath of the cases involving President Clinton and the Reed decision, a government attorney,
early in a consultation, must consider certain factors to determine whether the law will protect the
confidentiality of the consultation. First, the attorney must consider whether the subject of the consultation is a
matter of government business. Government attorneys should not provide legal advice relating to the personal
matters of any elected or appointed officer or employee.

Second, although no reported decision of either the federal courts or a Florida appellate court has applied
the corporate privilege principle to government, government attorneys should apply the Deason criteria'®®
whenever they seek to protect client communications as confidential. These criteria can assist the government
attorney and the client in focusing on the subject matter of the communication and limiting dissemination of the
confidential information to those with a need to know.

Finally, the government attorney and the client must be aware that the privilege may dissolve if the
information becomes relevant to a criminal proceeding. As a practical matter, government attorneys should steer
elected and appointed officers and employees toward private attorneys for advice relative to criminal
investigations and matters. The government may, under some circumstances, be required to pay the private
attorneys’ fees at a later date; however, the expenditure of public money to defend a public official against
groundless charges should be considered a normal cost of business in the complex legal world of the twenty-
first century.

2. Recent Florida Legislation

To remove uncertainty about the applicability of the privilege in the government context and to counteract

lower courts’ misconstruction of the Florida Supreme Court’s opinion in Neu, the Florida legislature enacted
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Senate Bill 794 in June 2000."° The legislature amended Section 90.502 of the evidence code by adding a
special provision regarding the attorney-client privilege. This new provision clearly expresses the intent of the
legislature.’® It reads as follows:

(6) A discussion or activity that is not a meeting for purposes of s. 286.011 [the Sunshine Law

Chapter] shall not be construed to waive the attorney-client privilege established in this section. This

shall notlkgf construed to constitute an exemption to either s. 119.07 [the Public Records Chapter] or s.

286.011.

The amendment does not create an additional exemption under the Sunshine Law.™ All meetings that
previously were required to be held in the open must remain public.'®® Elected and appointed officers who are
subject to the Sunshine Law must be careful to adhere to the spirit, intent, and requirements of that law.'®*
Similarly, government attorneys must not act as conduits of information for elected or appointed officials who
seek advice on matters that are, or are likely to become, the subject of public meetings.’® Government attorneys
also must be vigilant about maintaining the confidentiality of information received in private discussions with
elected and appointed officials unless the privilege is waived.**®

Significantly, Senate Bill 794 contains the term “discussion or activity” instead of the word
“communication,” which is the term used in previous subsections of the statute.'®” Although no explanation is
offered in the bill, and no guidance is provided in the Senate Staff Analysis of the bill,**® the specific wording
likely arises out of the legislature’s paramount intent not to create an exemption to the Sunshine Law and to
distinguish a “discussion” and an “activity” from a public meeting. Additionally, the use of the words
“discussion” and “activity” allows the privilege to extend not only to elected or appointed officers, but also to
mid-level managers and employees of the government. A meeting between one elected official and other parties
ordinarily is not subject to the Sunshine Law. Appointed officers and public employees regularly attend
administrative staff meetings and meetings with citizens and government attorneys as part of their normal
duties. Such meetings are not subject to the Sunshine Law.

The amendment also does not change the instances at which a confidential communication may be
disclosed by process of law. Like the corporate privilege, the privilege in the government context should be
subject to the heightened level of scrutiny afforded through the application of the Deason criteria.®® While this
issue remains unresolved by the United States Supreme Court and the Florida Supreme Court, the similarities
between a corporation and the government, as previously discussed,'” justify the application of the criteria by
Florida courts. The application of the criteria to the government will promote the free flow of information
between the government attorney and the client, while subjecting claims of the privilege to a heightened level of
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scrutiny. This process will minimize the threat of government officials and employees cloaking information
with the attorney-client privilege to avoid discovery. The regular application of the criteria, moreover, will
encourage the government attorney and the client to focus on the issue of confidentiality and on the proper role
of the government attorney as rendering legal advice and services to government officials and employees on
matters within the scope of their duties. It also will encourage the parties to limit confidential communications
only to those persons who have a need to know. The burden of establishing the privilege should rest on the
government, as it does for private individuals and corporate entities.*"*

The retroactivity of the amendment is uncertain. The amendment became effective on July 1, 2000, and is
silent as to its retrospective application. The Senate Staff Analysis suggests that retroactive application is
proper, because the amendment is remedial in nature.” The amendment is procedural in nature and does not
grant or take away substantive rights. Accordingly, retroactive application is warranted.

3. Additional Legislation

Additional legislation is needed to allow an attorney representing a government to communicate effectively
with his or her client. Under the current exemption that permits the attorney-client session,'’® the government
attorney can only consult in private with the governing body when litigation is pending.}”* A Florida attorney
general opinion concluded that pending litigation means a lawsuit has been filed.'"

There is no rational justification for limiting the attorney-client session to pending litigation in which an
action has been filed. Notices of claims and threats of litigation are common events for state and local
governments. Government attorneys should be able to consult with the governing body to avoid costly litigation
or to minimize damages by providing legal advice and counsel. If the statute is expanded to include notices and
threats of litigation, the procedural safeguards already in place will minimize the misuse of the attorney-client
session. Any wrongdoing would be exposed at the conclusion of the litigation, or claim or threat of litigation,
when the transcript becomes a public record.’”® Transcripts of the proceedings even could be reviewed in
camera upon a proper showing prior to the conclusion of the litigation or claimed or threatened litigation.'””

There is also no reason to exclude experts and other government officers and employees who have relevant
information about the lawsuit or claimed or threatened litigation. Elected officials, like corporate directors,
should be afforded all relevant information in the session with their attorney to make informed decisions on
matters that affect the rights of citizens or the property interests of the community. Abuses of the sessions
would be exposed under the procedural safeguards already provided in the law. Accordingly, the statute should
be amended to allow persons who possess relevant information about the lawsuit or pending claim to share that
information with a government attorney.

I1l. ATTORNEY WORK PRODUCT PRIVILEGE
A. Basis and Purpose of the Privilege

Unlike the attorney-client privilege, the work product privilege is not codified in the statutes and is
relatively new to American jurisprudence. The privilege was judicially created, with its genesis in the case of
Hickman v. Taylor,"® which arose in the context of amendments to the Federal Rules of Civil Procedure.'”
Prior to the amendments, each party to litigation had only a limited ability to discover the other party’s
evidence.’®® The amendments created new discovery and deposition proceedings.®* The purpose of the
amendments was to eliminate the element of surprise and “to obtain the fullest possible knowledge of the issues
and facts before trial.”*%
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In Hickman, the plaintiff’s attorney demanded witness statements taken by the defendant’s attorney, who
also was asked to respond to deposition questions or interrogatories outlining what the witnesses had told
him.*®® The plaintiff’s attorney demonstrated no need for this information other than to “help prepare himself to
examine witnesses, to make sure he overlooked nothing” in the preparation of his case.® In unanimously
rejecting the plaintiff’s position, the United States Supreme Court discussed the policy considerations
supporting judicial recognition of the work product privilege.® While recognizing the policy interests in
liberalizing discovery, the Court also recognized that proper preparation of a case, which is crucial to the
administration of justice, demands that an attorney

work with a certain degree of privacy, free from unnecessary intrusion by opposing parties and their

counsel . . .. Were such materials open to opposing counsel on mere demand, much of what is now put

down in writing would remain unwritten. An attorney’s thoughts, heretofore inviolate, would not be

his own. Inefficiency, unfairness and sharp practices would inevitably develop in the giving of legal

advice and in the preparation of cases for trial. The effect on the legal profession would be

demoralizing. And the interest of the clients and the cause of justice would be poorly served.'®

Balancing the competing interests behind liberalized discovery and protecting the work product of the
attorney, the Court set forth many of the principles of the work product privilege.®” Since Hickman, both the
federal court system and most state court systems, including Florida, have adopted rules of procedure codifying
the principles set forth in the case.*® The work product privilege is now uniformly accepted by all courts.

Like the attorney-client privilege, the work product privilege commands the support of strong public policy
considerations. If an attorney’s interviews, statements, memoranda, correspondence, briefs, mental impressions,
and other tangible and intangible products were discoverable, then “much of what is now put down in writing
would remain unwritten.”*® The United States Supreme Court reaffirmed these “strong public policy”
considerations thirty-five years later when it recognized the work product privilege for corporations in
Upjohn.*®

B. Application of the Work Product Privilege
1. What Is an Attorney’s Work Product?

“What constitutes ‘work product’ is incapable of concise definition adequate for all occasions.”*** Both the
Federal and Florida Rules of Civil Procedure describe work product as “documents and tangible things . . .
prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s
representative.” % However, not every document prepared in anticipation of litigation or for trial is attorney
work product. The document must contain or reflect “the attorney’s legal theories, research, and certain factual
material gathered in preparation for proper representation of the client.”%

183. Id. at 498-4909.

184. 1d. at 516 (Jackson, J., concurring). The plaintiff’s attorney based his entitlement to the evidence on the view that the
new rules were to “do away with the old situation where a law suit developed into ‘a battle of wits between counsel.”” Id.
In response to this argument came Justice Robert H. Jackson’s famous remark: “Discovery was hardly intended to enable
a learned profession to perform its functions either without wits or on wits borrowed from the adversary.” Id.
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188. See Fed. R. Civ. P. 26(b)(3) (2000) (stating that an attorney’s work product should be protected from discovery by
the court unless the proper showing has been made); Fla. R. Civ. P. 1.280(b)(3) (2000) (stating that the court should
protect an attorney’s work product from discovery unless the proper showing has been made). Florida first officially
recognized the work product privilege in Atlantic Coast Line Railroad Company v. Allen, 40 S.2d 115, 116 (Fla. 1949),
where the court employed the then-recent Hickman decision to find that witness statements taken by employees of the
defendant were protected from disclosure as work product.
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For the documents to be protected, they must be prepared in anticipation of litigation or for trial.***

Documents that are prepared in the ordinary course of business or as part of the record-keeping of an agency,
even though they may be used in litigation, are not prepared in anticipation of litigation or for trial and,
therefore, are not protected.’® The courts generally have found that “anticipated” litigation must be a
“substantial likelihood” rather than a “remote possibility.”*%

The courts have distinguished “fact work product” and *“opinion work product. “Fact work product” is
factual information that “relates to the case and is gathered in anticipation of litigation.”*® Internal audits and
statistical analyses prepared at the request of corporate counsel in response to a regulatory agency’s
investigation of the corporation are examples of fact work product.’® “Opinion work product” is information
that contains “the attorney’s mental impressions, conclusions, opinions, and theories.”® Summaries of
employee statements made by corporate counsel are examples of opinion work product.?®*

“Fact work product” and “opinion work product” receive different levels of protection under the rules and
case law.?*? Fact work product is discoverable upon a showing that the party seeking the work product has need
of the material and is “unable without undue hardship to obtain the substantial equivalent of the materials by
other means.”*® Opinion work product is subject to greater protection, and most courts have given opinion
work product nearly absolute protection so that it is discoverable only in rare and extraordinary
circumstances.?*

The majority of courts, including the Supreme Court of Florida, hold that work product retains its
protection, whether qualified or absolute, after the termination of the litigation; the protection is perpetual.*® As
the court stated in In re Murphy,?®®

The primary purpose of the work product privilege is to assure that an attorney is not inhibited in his

representation of his client by the fear that his files will be open to scrutiny upon demand of an

opposing party. . . . The work product privilege would be attenuated if it were limited to documents
that were prepared in the case for which discovery is sought. What is needed, if we are to remain
faithful to the articulated policies of Hickman, is a perpetual protection for work product, one that
extends beyond termination of the litigation for which the documents were prepared.”’ Any work
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product privilege ceases when the materials are intended for use at trial .2

Although the work product privilege and attorney-client privilege are separate and distinct privileges, there
is overlap as to both the documents that will be protected and the purpose underlying the privileges.?®®
Information falling within the attorney-client privilege may, for example, be incorporated into the work product,
thus providing protection for the document within both privileges.**

Unlike the attorney-client privilege, which belongs to the client alone, the work product privilege seeks to
protect the interests of the attorney as well as the client.** Thus, while the client alone may waive the attorney-
client privilege, the work product privilege generally must be waived by both the attorney and the client.”*?
Many federal courts have held that, even when the client loses the work product privilege regarding documents
that show ongoing client fraud, the attorney still may claim the privilege to protect the attorney’s mental
impressions, conclusions, opinions, and legal theories about the case.?*®

Also, unlike the attorney-client privilege, the work product privilege generally is not waived by sharing the
work product with third parties.?** Because the purpose of the privilege is to protect the work product from the
knowledge of and use by opposing counsel, sharing the document with third parties does not waive its
protection.”® As a practical matter, sharing work product with so many others as to increase the opportunity for
opposing counsel to get the information would act as a waiver.

The work product privilege not only protects documents and other tangible things, it also includes
intangible material reflecting the attorney’s thought processes.*® In Sporck v. Peil " the plaintiff’s counsel
requested identification and production of all documents the defendant reviewed in preparation for the
deposition.?*® The defendant’s attorney refused to allow identification of the documents on the grounds that the
gathering and grouping of the documents was attorney work product protected from discovery.”*® The
defendant’s attorney contended that the selection process itself represented “mental impressions and legal
opinions as to how the evidence in the documents relates to the issues and defenses in the litigation.”?* The
identification and production of the documents as a group, the attorney argued, would reveal work product.??*
The court agreed, finding the gathering and grouping of the documents fell within the “highly protected
category of opinion work product.”?%
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2. The Work Product Privilege of the Government Attorney and the Public Records Act

Florida’s Public Records Act is codified in Chapter 119 of the Florida Statutes. The Act provides that “all
state, county, and municipal records shall be open for personal inspection by any person.”??* Section 119.011(1)
of the Public Records Act defines public records as “all documents . . . or other material, regardless of the
physical form, characteristics, or means of transmission, made or received pursuant to law or ordinance or in
connection with the transaction of official business by any agency.”%

Early in the history of the Public Records Act, the Florida Supreme Court declined to recognize any
exemption for a government attorney’s work product or attorney-client privileged documents.?® In Wait v.
Florida Power and Light Company,??® the plaintiff’s counsel requested attorney-client and work product
privileged documents from the City of New Smyrna pursuant to the Public Records Act.??” The Supreme Court
of Florida found that, in Section 119.07(2), the legislature intended to exempt only those public records made
confidential by statute.?® According to the court, documents that were confidential or privileged as a result of
judicial creation — such as those protected by the attorney-client and work product privileges — were not
exempt.??® Any exemption, the court noted, must come from the legislature and not from the courts.**

Unlike members of the private bar, attorneys representing governments had no protection against opposing
counsel’s public records request for documents that would otherwise be protected by the work product and
attorney-client privileges. In response to the court’s admonition in Wait, the legislature created an exemption for
certain types of work product.”** No exemption exists for documents that otherwise would be protected by the
attorney-client privilege.

A demand for a government attorney’s work product or attorney-client documents, often shrouded in a
public records request, initially requires a careful analysis whether the document is even a public record. In
Shevin v. Byron, Harless, Schaffer, Reid, and Associates, Incorporated,?** the Florida Supreme Court defined
“public record” for purposes of the Public Records Act as “any material prepared in connection with official
agency business which is intended to perpetuate, communicate, or formalize knowledge of some type.”*** The
court found that handwritten notes of a consultant, made around the time of an interview, were “merely
preliminary materials” made to “aid the consultant when he later formalized the knowledge gained during the
interviews.”?* These documents, therefore, were not public records and were not subject to inspection or
copying.

Most recently, and of direct application to the work product privilege, the Florida Supreme Court in
Johnson v. Butterworth®* found that an attorney’s notes made in preparation for trial were not public records.*®
Because t?ggy were not public records, these notes were not subject to inspection even after the conclusion of the
litigation.

Once it is determined that the requested document is a public record, the document may be withheld
pursuant to one of the many exemptions to the Public Records Act.”®® Section 119.07(3) provides for a number

223. Fla. Stat. 8 119.01(1).

224.1d. § 119.011(1).

225. Wait v. Fla. Power & Light Co., 372 S.2d 420, 424 (Fla. 1979).

226. 372 S.2d 420 (Fla. 1979).

227. 1d. at 422.

228. 1d. at 424.

229. Id.

230. Id.

231. See infra nn. 238-243 and accompanying text (discussing Florida Statutes Section 119.07(3)(1)(1)).
232. 379 S.2d 633 (Fla. 1980).

233. 1d. at 640.

234. 1d. at 641 (emphasis added).

235. 713 S.2d 985 (Fla. 1998).

236. Id. at 986.

237. 1d. at 987.

238. See Fla. Stat. § 119.07 (giving exemptions for the inspection, examination, and duplication of records under the
Public Records Act).



of exemptions to the requirement to produce the records.?*® One exemption directly relevant to the work product
privilege is an exemption for a record prepared by or at the express direction of the government attorney,

which reflects a mental impression, conclusion, litigation strategy, or legal theory of the attorney or the

agency, and which was prepared exclusively for civil or criminal litigation or for adversarial

administrative proceedings, or which was prepared in anticipation of imminent civil or criminal
litigation or imminent adversarial administrative proceedings.?*

This exemption is functionally equivalent to the protection afforded to opinion work product of private
attorneys with two major exceptions. First, the exemption applies only until the conclusion of the litigation.?*!
Second, the litigation or adversarial proceeding must be “imminent” as opposed to “substantially likely.”?*?

These exemptions, along with the courts’ failure to exempt fact work product, impose harsh constraints on
the government attorney and, unlike businesses in the private sector, expose the government to successive
lawsuits.**® A government attorney naturally would be reluctant to communicate in writing or to request
information in writing in preparation for litigation if the document is subject to inspection at any time.

C. Additional Legislation

Just as there is a need for confidentiality of verbal communications of attorneys and their clients, there is
also a need for confidentiality of written documents that contain attorney-client information and work product
of the attorney. Disclosing attorney-client documents to opposing counsel during litigation serves no public
purpose. Similarly, disclosing the government attorney’s mental impressions, conclusions, or litigation strategy
to opposing counsel in subsequent litigation does not serve any public purpose either.

A solution for restoring government attorneys’ ability to represent the public client adequately is to exempt
government attorneys’ documents from inspection under the state’s public records law in a way similar to that
enjoyed by federal government attorneys. Like Florida’s Public Records Act, the federal government’s
counterpart, the Freedom of Information Act, is intended to provide for full agency disclosure of documents
unless they are exempt under specific statutory language.?** However, exemption five of the Freedom of
Information Act*® provides that “inter-agency or intra-agency memorandums or letters which would not be
availablezgy law to a party other than an agency in litigation with the agency” are exempt from the obligation to
disclose.

Federal courts, including the United States Supreme Court, have interpreted this exemption to cover those
documents that a private party could not obtain if it were in litigation with an agency.?*’ Citing the Senate
Report adopting the exemption, the United States Supreme Court stated that “Exemption Five ‘would include
the working papers of the agency attorney and documents which would come within the attorney-client
privilege if applied to private parties.”"?*® Therefore, documents that would be privileged in the civil discovery
context, including those documents containing attorney-client protected information and attorney work product,
are not discoverable under the Freedom of Information Act.**°
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The Supreme Court in National Labor Relations Board v. Sears, Roebuck and Company®® examined the
policy considerations underlying the exemption,?®! many of which are the same policy considerations discussed
earlier in this Article in favor of the attorney-client privilege.?®*> Quoting from the Senate Report, the Court
stated that ““frank discussion of legal or policy matters’ in writing might be inhibited if the discussion were
made public; and the “decisions’ and “policies formulated’ would be the poorer as a result.”?*

Florida’s citizens would be well served by the adoption of an amendment to the Public Records Act that
would exempt the working papers of government attorneys and documents that would fall within the attorney-
client or work product privileges if applied to private parties. The courts’ in camera inspection of the documents
could resolve any perceived abuse of the exemption. The United States Supreme Court noted that, while access
to public documents should not be less or greater for a litigant than for other citizens, the Freedom of
Information Act was designed to inform the public about government action and “not to benefit private
litigants.”?>

IVV. CONCLUSION

The attorney-client and work product privileges play valuable roles in American jurisprudence. A client can
communicate freely with an attorney without fear of compelled disclosure of confidential information. The
attorney can formulate legal opinions based upon full information and render sound legal advice to the client.
The attorney’s notes, memoranda, and trial preparation materials generally are protected from forced disclosure.
Private individuals and businesses enjoy these privileges. Private attorneys use these privileges to benefit the
interests of their clients.

Federal, state, and local governments, together with their elected and appointed officers and employees,
including government attorneys, have not been permitted to share in these same privileges because of the well-
intended principle that all the government’s business is open to the public. In actuality, however, overly broad
open meetings laws and public records laws inhibit government officials from seeking legal counsel. Court
decisions interpreting these laws create doubt as to the very existence of the privileges for the governments.
Government attorneys cannot represent with certainty that information received from their clients will remain
confidential and cannot prepare cases for trial adequately and in the best interest of the government, because
their documents may be compelled to be disclosed.

There is a trend to restore these honored privileges to government. Some courts and state legislatures have
recognized the importance of restoring these privileges. Government officials must be able to meet privately
with public counsel with reasonable assurance that the information they provide will remain confidential.
Government decision-makers are best served with the sound advice of attorneys who are fully knowledgeable
about the government’s desires and concerns. Government attorneys can then guide the decision-makers
through the maze of laws that both regulate and protect citizens’ personal and property rights.

However, additional legislation is necessary to remove legislative or judicial barriers that impede
government attorneys’ ability to provide effective legal counsel to the government. Government attorneys
should be able to prepare cases for trial and to defend the interests of the public at large against the private
interests of individuals who use these barriers for their own personal benefit. Adequate protections are already
in place to avoid abuses and to expose wrongdoing at all levels of government. The restoration of these
privileges will serve the public’s interest by improving the decision-making process of government employees
and by placing governments on an equal footing with private litigants.
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