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Dear Task Force:

I appreciate your efforts to hold hearings and obtain comments and suggestions
relating to protection of communications between client and lawyers embodied in the attorney-
client privilege. Please accept this as written testimony.

A significant portion of my practice involves questions of environmental law.
Further, some of my clients are executives and corporations engaged in activities requiring
permits from the federal and state governmental agencies. It was with this background that I
attended the American Bar Association (“ABA”) convention in New York City in the year 2000,
specifically a business law session on environmental concerns of corporations. I was appalled
when a strategy then being used by the Environmental Protection Agency (the “EPA”) and the
Justice Department was disclosed by the presenters.

As background, the attendees were informed that President Bill Clinton pledged to
beef up enforcement of environmental laws in his 1992 campaign. It was not until 1996 that
Congress appropriated the necessary funds to undertake the political commitment. Apparently, a
joint office of representatives of the EPA and the Justice Department was then created. The
Justice Department apparently sent experts in RICO to assist in the staffing. Together, the EPA
and Justice Department representatives devised the following bait and switch strategy.

The EPA would target an industry (e.g., electrical production activities), where
they suspected violations were occurring and would gather information sufficient to show some
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likelihood of violations. Then, the EPA would send a civil notice to corporations within the
industry which they knew would precipitate an investigation by outside counsel. In typical
fashion, outside counsel would talk to corporate executives and plant managers and determine
the nature of the violations alleged and develop an in-house report or memorandum or opinion
for senior management. This would be a confidential document subject to the attorney-client
privilege.

After a certain period of time, the Justice Department lawyers would file-a
criminal complaint against the corporation, they would then go to the Board of Directors (the
“Board”), and offer to settle the claim with the Board on condition that all outside and inside
investigative reports be turned over to the Justice Department (i.e., that the attorney-client
privilege would be waived by the Board as a condition of settlement).

The Justice Department would then prosecute the plant managers and others who
had provided information to the outside attorneys doing the investigation on behalf of their
company.

The appalling nature of this scheme stems from how outside lawyers must
proceed in an order to obtain information from senior management for the Board. While it is
hornbook law that a company is not the same as its managers who run it, it is very difficult, if not
impossible, to obtain information about the company without the cooperation of its managers.
Yet, given the possibility of the bait and switch scheme of EPA/Justice, an outside lawyer acting
ethically would need to disclose to the company managers in advance that anything they say to
the lawyer may be used against them. Such a disclosure makes getting at the truth almost
impossible. Lawyers whose underlying responsibility is to represent their clients zealously,
should not be placed in the role of the government’s policemen.

Let me be clear that I am not offended by the prosecution of polluters, whether
they are companies or individuals. What I am offended by is the fundamental abuse by
government lawyers of the attorney-client privilege and the misuse of power that arises in the
settlement process. To maintain its credibility government must strive to be above reproach.
This scheme is contemptible and violates, at least in my eyes, a fundamental concept of an
ordered liberty.

I urge you to review the tapes and papers presented in New York in 2000 and to
discuss with government lawyers their sense of the propriety of the actions above described.

These ideas of fairness and of the public interest are both served by preventing
waiver of the attorney-client privilege by a corporation as to its managers where they have
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provided information as part of a civil investigation and where they have not consented to the
waiver.

Your attention to this matter is appreciated, as it affects not only our profession,
but our country.

Very truly yours,
/5o
Steven R. Schell
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