REPORT

l. Background of the Task Force

The American Bar Association established its Task Force on the Attorney-Client
Privilege in September 2004, to evaluate issues and recommend policy related to the attorney-
client privilege and work-product doctrine. The Task Force has been examining current
developments regarding the privilege and work-product doctrine, the circumstances in which
governmental agencies and others are asserting the need for privileged and work product
protected information, and the extent to which preserving the privilege and work product
protections or disclosing privileged information or attorneys’ litigation work product in such
circumstances impacts the public interest. By examining and reporting on these and related
issues, the Task Force hopes to inform the public and the legal profession of the importance of
the privilege and work-product doctrine, to relate each of these principles to the competing
demands for access to protected information, and to assist the ABA in developing policies that
strike the right balance given these competing demands. This Report is designed to review the
progress of the Task Force, to project further activities, and to support three recommended
resolutions for bedrock principles that should be ABA policy in this area.

While much work remains to be done, the Task Force believes that it has sufficient facts
and insights on certain key principles to recommend action by the ABA. The three resolutions
recommended for adoption by this Report are consistent with earlier ABA policy relating to the
attorney-client privilege and work-product doctrine, including the ABA’s August 2004
resolution opposing the Federal Sentencing Guidelines expectation that corporations waive
privileges as an element of assisting government investigations. To a substantial extent,
the recommended resolutions are implicit in the earlier one, as well as in the ABA’s
consistent commitment, in its rules of professional conduct and other positions, to the
principle of attorney-client confidentiality. Although the work of the Task Force will
continue with the objective of developing more specific policy, the Task Force believes it
is important for the ABA to affirm bedrock principles that will be the foundation for its
further work. Strong support for the preservation of the attorney-client privilege and work-
product doctrine, opposition to policies, practices and procedures of governmental agencies
that have the effect of eroding the attorney-client privilege and work-product doctrine, and
favoring government endorsement of policies, practices and procedures that recognize the
value of those protections are the objectives of these resolutions. Some of the more
specific measures that have been suggested and are being considered by the Task Force and
others, both inside and outside the ABA, are described in Sections VII and VIII of this
Report. When more fully developed and considered, further policy and specific measures
will be brought to the ABA House of Delegates for action.

The Task Force began its work by identifying a variety of contemporary contexts in
which attorney-client confidentiality has come under serious pressure, in light of changes in the
law and changes in institutional practices by government agencies and others. The Task Force
recognized that initially it would focus on the areas that seem to be producing the greatest
tensions on the privilege and work-product doctrine. In light of its charge and its determination
regarding the most pressing issues, the Task Force gave notice to the professional community
that it would begin by focusing its attention on two substantial practices: (1) requests by



prosecutors and government regulators for the production of material protected by the attorney-
client privilege and work-product doctrine, and (2) requests by auditors of public companies for
the production of material protected by the attorney-client privilege and work-product doctrine.
This report reviews the progress to date, and provides recommendations expressing the ABA’s
strong support for the preservation of the attorney-client privilege and work-product doctrine, its
opposition to policies, practices and procedures of governmental agencies that have the effect of
eroding the attorney-client privilege and work-product doctrine, and its endorsement of policies,
practices and procedures that recognize the value of those protections.

The Task Force has reviewed scholarly articles and applicable law, conducted meetings,
held two public hearings, and received oral and written testimony from interested persons. These
meetings and hearings have produced varied views and considerable information, some of which
is noted in this Report and all of which is posted on the Task Force’s website, which is located at
http://www.abanet.org/buslaw/attorneyclient." The Task Force expects to continue its work to
develop specific measures in furtherance of the recommendations to the ABA House of
Delegates accompanying this Report, to flesh out recommendations on privilege and work
product issues related to auditors, and to identify and address other issues not discussed herein.
Discussions are underway with representatives of various regulators, which will help guide the
Task Force in determining potential solutions to the issues. It has been very gratifying to see
lawyers from corporations, the private sector and government all working together in a
constructive manner on these critical issues for our justice system.

I1. Overview of the Attorney-Client Privilege and Work-Product Doctrine

Lawyers have always been understood to play a critical role in preserving legal rights,
compliance with the law, and ultimately, the rule of law. As the law becomes increasingly
complex, the need for lawyers has become increasingly essential. Further, the confidentiality of
the attorney-client relationship has historically been considered an essential aspect of legal
representation, and one that is necessary to ensure the ability of lawyers to carry out their
assigned role in the legal system. The confidential relationship is recognized and preserved not
only in the common law regulating the lawyer-client relationship and in the rules of professional
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conduct, but in the attorney-client privilege and, with respect to the lawyer’s role in litigation, the
work-product doctrine.

The Attorney-Client Privilege. The attorney-client privilege is a rule of evidence that
protects the confidentiality of communications between an attorney and client. Its underlying
purpose is to encourage persons to seek legal advice freely and to communicate candidly during
consultations with their attorneys without fear that the information will be revealed to others.
This enables clients to receive the most competent legal advice from fully informed counsel so
that the client can fulfill his or her responsibilities under the law and benefit from the law’s
protection. Given the ever-growing and increasingly complex body of public law, the client’s
better understanding of his or her legal obligations enhances the law’s efficacy.?

Recognizing that the attorney-client privilege is an exception — albeit a very important
exception — to the general principle that witnesses must provide relevant testimony in court
proceedings, courts over the decades have sought to develop the parameters of the privilege
toward several ends. Importantly, the privilege has been designed to apply only in the general
class of cases where its purposes are strongly served. In general, attorney-client communications
will only be privileged if the communication was between a lawyer and a client (or prospective
client), was for the purpose of enabling the client to secure legal services or assistance (and not
for the purpose of committing a crime), and was made in confidence (i.e., outside the presence of
third parties). Thus, the mere fact that an individual communicates with an attorney does not
make the communication privileged. Personal communications, business advice, and advice to
aid in the commission of illegal activity that is carried out are not protected.® The client claiming
the benefit of the privilege has the burden of proving its applicability,* and the privilege is lost if
the client does not claim the privilege or waives it.”

The attorney-client privilege is subject to limited exceptions, ® but importantly, it is not
subject to an exception simply because a private litigant, government agency, or other third party
claims an important need to know what the client discussed with an attorney. Such an exception
has been rejected primarily because of the paramount importance of assuring clients in advance
whether their communications will be privileged. If the protection were not assured, the client
would be unable to rely on confidentiality when seeking legal advice, and hence might be
hesitant to disclose adverse as well as favorable facts to the lawyer. Further, it is crucial to
remember that the privilege does not shut off access to facts within a party’s possession. A party
can be asked, “what did you observe?” or “what did you do?” The only type of question that the
privilege forecloses, is, “What was your conversation with your lawyer?”
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So that lawyers and clients will know in advance what communications will and will not
be protected, and can conform their conduct accordingly, courts have endeavored to draw the
lines with some clarity. Of course, it is impossible to achieve absolute certainty. At the margins,
the application of the privilege is not always clear, and indeed, treatises can and have been
written on the privilege, its exceptions, its intricacies, and its areas of ambiguity.” Further
uncertainty results from the fact that the relevant case decisions (and, in some states, statutes)
differ from jurisdiction to jurisdiction. With respect to federal proceedings, Congress has not
codified the attorney-client privilege but has authorized ongoing common law development of
this and other privileges.® Pursuant to its authority under the Federal Rules of Evidence, the
Supreme Court of the United States has consistently recognized and upheld the privilege.” But
the Supreme Court has resolved only a limited number of questions concerning the boundaries of
the privilege, and on the remaining questions, different districts and circuits — and even different
judges within a given federal district — may take different approaches.

Critics of the privilege argue that because the privilege prevents the disclosure of a
client’s communications, it hinders the public’s ability to discover the truth. This argument fails
to account for the countervailing benefits associated with the privilege. As one writer has stated,
“[T]he definition of the privilege [expresses] a value choice between protection of privacy and
discovery of truth and the choice of either involves the acceptance of an evil—betrayal of
confidence or suppression of truth.”*® The judiciary has recognized this choice and has
consistently decided in favor of upholding and protecting the privilege.

The Work-Product Doctrine. The work-product doctrine is a protection afforded to the
“work product” of attorneys that precludes adversaries from discovering “work product”
developed in anticipation of litigation. The protection accorded “work product” is premised on
the same belief underlying the attorney-client privilege—that an attorney cannot provide full and
adequate legal representation unless certain client-attorney material is unavailable to adversaries.
While these two doctrines rest on the same principles, the focus of each is different. The
privilege strives to encourage clients to communicate openly with their attorneys; the work-
product doctrine aims to allow the attorney to engage in careful and thorough preparation for
litigation. Whereas the privilege protects attorney-client communications when related to the
provision of legal advice in all circumstances, the work-product doctrine is applicable only to the
actual work product of an attorney developed in preparation for litigation. ** Additionally, the
protection of the work-product doctrine may be claimed by both attorney and client, whereas the
privilege belongs only to the client.*?
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The United States Supreme Court set forth the standard for evaluating the work-product
doctrine in Hickman v. Taylor.** There the Court found that an attorney’s mental processes “fall
outside the arena of discovery and [revealing such information to an adversary] contravenes the
public policy underlying the orderly prosecution and defense of legal claims.”** In summary,
Hickman set forth the following propositions used in the evaluation of the work-product
doctrine: (1) material collected by an attorney during his or her preparation for litigation is
protected in discovery, unless an adversary can demonstrate a sufficient need for the material,
and (2) an attorney’s mental processes, i.e., theories, analyses, beliefs, etc., are at the foundation
of our legal system and will accordingly be protected from discovery to an almost absolute
extent.”> These propositions have also been, to a degree, codified by the Federal Rules of Civil
Procedure and the Federal Rules of Criminal Procedure.'®

While the privilege and the work-product doctrine will often overlap in their protection,
they are by no means coextensive. The work-product doctrine offers a broader protection than
the privilege in that it can encompass not only communications, but also an attorney’s thoughts,
impressions, beliefs and materials. Despite being broader than the privilege in that respect, the
work-product doctrine is only applicable to “work product” prepared in anticipation of litigation.

The Attorney-Client Privilege and Work-Product Doctrine in the Context of the
Corporate Client. The attorney-client privilege, unlike privileges such as the Fifth Amendment
privilege against self-incrimination, extends to corporations and other business entities."” The
corporate entity is, of course, an artificial being that exists only in the eyes of the law and can act
only through its employees and agents. This anomaly creates a unique situation when evaluating
how the privilege should apply in the context of communications to an attorney representing a
corporate client. *®

Some persons have argued that the privilege should not apply in the corporate context,
but the United States Supreme Court has recognized the important role the privilege plays for
corporations. The absence of the privilege would “not only make it difficult for corporate
attorneys to formulate sound advice when their client is faced with a specific legal problems but
also threaten to limit the valuable efforts of corporate counsel to ensure their client’s compliance
with the law.”*

Generally, in the context of an individual client it is relatively easy to determine whether
the privilege should apply because the client is a natural person and, more often than not, is the
communicator, the privilege holder and the decision-maker. When the client is a corporation,
however, it becomes more difficult to determine whether the privilege should attach to
communications made by representatives of the corporation because the communicator, the
privilege holder and the decision-maker necessarily never can be the same person or entity. The

3 Hickman v. Taylor, 329 U.S. 495 (1947).
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19 Upjohn, 449 U.S. at 392.



corporation is the privilege holder, but because the corporation is merely a legal fiction, it is
incapable of communicating or making decisions except through the conduct of its employees
and agents.  This differentiation between individual and corporate clients creates a natural
tension between the justification for the privilege, i.e., encouraging people to seek legal advice
and communicate candidly with their attorney, and the application of that justification to a
corporation.?’ It thus becomes more difficult to determine to which communications made on
behalf of a corporation to an attorney the privilege should attach.”* Courts have developed
different tests to determine when the privilege should attach to communications from a
corporation’s representatives or agents to an attorney on behalf of the corporation. %

Upjohn Co. v. United States® is the seminal case regarding the attorney-client privilege
in the corporate context. In Upjohn, accountants discovered that a subsidiary of the Upjohn Co.
made payments to or for the benefit of foreign government officials for the purpose of obtaining
business. In response, the company’s counsel conducted an internal investigation to examine the
alleged improper payments. As part of the investigation a letter containing a questionnaire
prepared by counsel for Upjohn Co. was circulated to many of Upjohn Co.’s managers inquiring
about the alleged improper payments. Additionally, Upjohn’s in-house and outside counsel
interviewed some of the same employees that received the questionnaire.** Following counsel’s
analysis of the facts and advice, the company voluntarily reported certain questionable payments
to the SEC and the IRS, which it furnished with a list of all employees interviewed by Upjohn
Co. and who had responded to the questionnaire. In response, the IRS launched an investigation
and issued a summons for all questionnaires and notes of interviews conducted with Upjohn’s
employees and officers.?®

The Supreme Court rejected the government’s argument that the attorney-client privilege
applied exclusively to corporate counsel’s communications with the corporation’s “control
group,” i.e., officers and employees responsible for directing the company’s actions based on
counsel’s legal advice.”® The Court determined that the control group test failed to take into
account the need for attorneys to obtain information needed to give sound and informed legal
advice, discouraged employees from communicating important information to a corporation’s
attorney, impaired the provision of competent legal advice to a corporation’s employees who put
into effect such corporation’s policies, increased the difficulty of formulating legal advice for
specific problems, and impaired the ability of counsel to help ensure a corporation’s voluntary
compliance with the law.?” In so determining, the Court reasoned that “[t]he narrow scope given
the attorney-client privilege by the [Sixth Circuit] not only makes it difficult for corporate
attorneys to formulate sound advice when their client is faced with a specific legal problem but
also threatens to limit the valuable efforts of corporate counsel to ensure their client’s
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compliance with the law.”® Further, the Court stated that if “the purpose of the attorney-client
privilege is to be served, the attorney and client must be able to predict with some degree of
certainty whether particular discussions will be protected. An uncertain privilege, or one which
purports to be certain but results in widely varying applications by the courts, is little better than
no privilege at all.”* Despite the Court’s decision in Upjohn, some state courts continue to
apply the control group test, along with other tests, when determining who constitutes a
privileged individual in the corporate client context.

Like the privilege, the work-product doctrine also applies to corporations. An issue of
particular concern to corporations is whether internal investigations conducted by companies and
the resulting materials are protected by the work-product doctrine. There is some case law that
specifically addresses whether a company’s internal investigation can be said to be “in
anticipation of litigation.” The cases draw a distinction between investigations into illegal
activity and investigations into other matters. Most of the cases conclude that internal
investigations of possible corporate illegal activity are performed with enough anticipation of
litigation to qualify for work product protection.*® In cases addressing investigations into other
activities, the courts focus on whether the investigation was performed in the ordinary course of
business or for litigation purposes.®* Thus, the critical step is to distinguish investigations done
as part of litigation preparation from investigations done for simple fact-finding or for a business
motive.

1. Importance of the Attorney-Client Privilege to the American Justice System

The attorney-client privilege is a right held by the client, such that only the client and not
the lawyer has the ultimate authority to waive the privilege. The protection afforded to the client
by the privilege rests on the presumption that clients consult lawyers for the purpose of abiding
by, rather than breaking, the law.** The privilege is an important and necessary part of our
judicial system for many reasons. Among other things, the privilege has an important role in (i)
fostering the attorney-client relationship, (ii) encouraging client candor, (iii) enhancing voluntary
legal compliance, (v) increasing the efficiency of the justice system and (vi) enhancement of
constitutional rights.

The Privilege Fosters the Attorney-Client Relationship. The legal system has developed
into a complex and intricate maze not always easy to navigate. These complexities make it
unlikely that clients are able to conduct their legal affairs without fully informed representation

28 Upjohn, 449 U.S. at 392.
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by an attorney; whether in litigation or in regard to counseling about legal consequences of their
actions, competent legal representation is a requirement. The privilege helps to ensure that the
representation will be competent and fully informed. The attorney-client relationship must
encourage trust because full disclosure will not be fostered if the attorney is viewed as a potential
threat to the client’s interests.®® It is in this context that the promise of confidentiality offered by
the privilege becomes a vital part of our legal system.

The Privilege Encourages Client Candor. Another purpose of the privilege is to promote
client candor by encouraging “full and frank communication between attorneys and their
clients.”® The privilege allows an attorney to avoid what would otherwise be a professional
dilemma of cautioning a client against disclosure and rendering perhaps uninformed legal advice
or of learning all the details of a situation and increasing the peril to the client that could result if
such details could be disclosed.®®

An attorney may give reasonably informed professional advice only when information is
given in confidence to the attorney by the client. If a client fears that information revealed to his
attorney will be made known to others, then the client will withhold information and the attorney
will be left with less than all of the information needed to provide competent legal advice.*® The
existence of the privilege encourages clients to be completely truthful with their lawyers. Legal
advice is of dubious value if it is not based on a full and free disclosure of all pertinent facts,
without fear of disclosure to third parties.*’

Additionally, if individuals’ communications with attorneys could be revealed to
unfriendly third parties, those individuals would be less likely to seek an attorney’s advice. In a
society as structurally and legally complex as ours, sound legal advice is essential, and such
advice is often unattainable without unfettered disclosure of all relevant information by a client
to his attorney. To induce clients to seek out and consult with lawyers, the privilege is a
necessity.*

This same principle applies in the corporate context, albeit differently because of the
corporate structure. Individuals communicating on behalf of a corporation are not afforded a
personal privilege in their communications with corporate counsel because the privilege belongs
to the client, i.e., the corporation. Because the exercise or waiver of the privilege is controlled by
the corporation and not the individual communicator, the individual communicator has no
incentive to be forthcoming with corporate counsel. Nonetheless, corporate employees
communicating with a corporation’s attorney usually do so at the behest of management, and but
for the privilege, the revelation of communications to a corporation’s attorney by its employees
could be compelled, a scenario any member of corporate management would like to avoid. Thus,
there exists a strong incentive to extend the privilege to corporations because without it,
corporate management might discourage corporate employees from communicating with
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corporate counsel. The policy of candor in the corporate context is not tied to an individual’s
decision to communicate, but to the manner in which corporations utilize their attorneys. ¥

The Privilege Fosters Voluntary Legal Compliance. The freedom to consult an attorney
helps encourage clients to use attorneys to promote compliance with the law. Such voluntary
compliance facilitates the effective administration of the justice system. The privilege aids in the
voluntary compliance with law because it enhances the ability of attorneys to counsel clients
about their obligations and duties under the law and to urge compliance. An attorney can only
provide informed advice about compliance when all communications between attorney and client
are protected from compelled disclosure.*’

For the privilege to be effective in promoting legal compliance, it does not and cannot
attach only to communications from the client to the attorney but must attach also to
communications from attorney to client. The privilege is for the purpose of encouraging “full
and frank communications between attorneys and clients.”** A lawyer’s legal advice to a client
often incorporates the content of the confidential information received by the lawyer from the
client and which prompted the client to seek legal counsel in the first place.*?

Promoting legal compliance is one of the most significant incentives offered by the
attorney-client privilege to corporate organizations. Corporations are faced by a myriad of
complex legal requirements. Sometimes the actions that corporate management considers
pursuing may unbeknownst to it violate the law. Extending the privilege to corporations fosters
an open dialogue between a corporation’s management and corporate counsel, which can help
ensure that the corporation complies with laws that might otherwise have been broken. 43

The privilege provides this incentive more efficiently, effectively and predictably than the
threat of punishment or sanctions. Given the complexity and breadth of legal requirements
facing corporations, legal compliance should be encouraged as much as possible. If corporate
management can consult attorneys about legal issues facing the corporation without fear of such
communications being made known, the likelihood the corporation will “self-regulate” and
voluntarily comply with the law is increased.*

Why should society be so concerned about the performance and quality of the work that
attorneys perform? As society becomes more and more complex and as the laws that monitor
societal behaviors and relationships become more detailed, competent legal advice grows in
importance. If persons fail to seek such advice, compliance will less likely be achieved. “The
social good derived from the proper performance of the functions of lawyers acting for their
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clients is believed to outweigh the harm that may come from the suppression of the evidence in
specific cases.”*

The privilege “is founded upon the necessity, in the interest and administration of justice,
of the aid of persons having knowledge of the law and skilled in its practice, which assistance
can only be safely and readily availed of when free from the consequences or the apprehension
of disclosure.”® Full and frank communication is not an end in itself, but a means to achieve the
main purpose of the privilege, “promoting broader public interest in the observance of law and
administration of justice.”*’

Further, the ABA Model Rules of Professional Conduct (the “Model Rules”) state, “In
rendering advice, a lawyer may refer not only to law but to other considerations such as moral,
economic, social and political factors, that may be relevant to a client’s situation.”®
Accordingly, the privilege plays an important role by allowing the lawyer to obtain information
that enables the attorney to function in the role of “counselor,” a role that is of ultimate benefit to
society. For example, it is to society’s benefit for lawyers to raise with corporate decision
makers social implications of corporate policy.

Although the privilege can result in the suppression of relevant evidence, i.e. admissions
of a client, the long-term social benefits of the privilege outweigh the immediate cost of “lost”
evidence. This rationale justifies the protection of communications between attorneys and
clients regardless of the status of the client—individual or entity, or the position of the attorney
vis-a-vis the client—retained, appointed, or regular employee.*®

The Privilege Promotes Efficiency in the Legal System. Legal advice is most effective
when it is fully informed. Such sound legal advice rests on the attorney’s ability to consider all
relevant information. If a client withholds information, such a thorough consideration is unlikely
to occur. As a result, unjust settlements may be reached, cases may proceed with little if any
chance of prevailing, and clients may incur unnecessary legal expenses.™

Efficiency is also obtained in addressing and resolving issues before they reach litigation.
Preventive measures such as reviewing business practices, transactions, and records provide
clients with an efficient and effective way to ensure legal compliance. Such pre-litigation
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determinations, as compared with potential litigation costs, are economically beneficial for both
clients and the legal system.™

While it may be true that in limited instances attorneys abuse the privilege as a tactic to
delay and hinder the discovery of otherwise discoverable material, such instances do not justify
encroaching upon the protections afforded by the privilege. Rules are already in place to address
concerns regarding abuse of the privilege. For example, Rule 3.4(a) of the Model Rules
provides, “A lawyer shall not unlawfully obstruct another party’s access to evidence or
unlawfully alter, destroy or conceal a document or other material having potential evidentiary
value. A lawyer shall not counsel or assist another person to do any such act.”** Additionally,
federal and state rules of evidence provide for the application of sanctions to those attorneys who
commit discovery abuses.*®

The Privilege Enhances the Constitutional Right to Effective Assistance of Counsel. The
Sixth Amendment to the United States Constitution states, “In all criminal prosecutions, the
accused shall enjoy the right to ... have the Assistance of Counsel for his defence.”® This has
been interpreted to mean “effective” assistance of counsel by the Court.>> Although the privilege
is recognized as playing a vital role in ensuring the effective assistance of counsel, the Sixth
Amendment guarantee of effective assistance of counsel has not been recognized as a
constitutional source for the privilege.>® Nonetheless, when the privilege has been denied in the
case of a criminal defendant, the courts have recognized that such a denial may operate to
prevent the effective assistance of counsel.”

V. Waiver

Traditionally, a client may forfeit or “waive” the protection of the privilege by voluntarily
disclosing information protected by the privilege to a third party or by putting such
communications in issue in litigation. Voluntary disclosures to one third party waive the
privilege with respect to others on the theory that, if the client is so indifferent to maintaining
confidentiality that the client voluntarily discloses privileged information, there is no longer a

1d.

%2 MODEL RULES OF PROF’L CONDUCT R. 3.4(a) (2003).

%3 See, e.g., FED. R. CIv. P. 37 and O.C.G.A. § 9-11-37 (2005).

> U.S. CoNnsT. amend. VI.

** McMann v. Richardson, 397 U.S. 759, 771 n. 14 (1970).

*RICE § 10:1, at 6.

> RICE § 10:6, at 28-29. Of course, a denial of the privilege does not necessarily render the attorney incapable of
providing effective assistance. In Weatherford v. Bursey, an undercover agent posed as a codefendant and attended
defense strategy sessions with the defendant. Later, the agent testified at the defendant’s trial. Weatherford v.
Bursey, 429 U.S. 545, 547-50 (1977). The Court held such intrusion into the privilege did not result in a violation of
the criminal defendant’s Sixth Amendment right to effective assistance of counsel because the intrusion did not
impede defense counsel’s ability to provide effective representation. Id. at 556-57. Notably, the court relied heavily
upon the District Court’s finding at trial that no privileged communications were ever revealed to the prosecution.
1d. at 556. Despite the Court’s holding in Weatherford, an intrusion into the privilege can result in a violation of a
criminal defendant’s Sixth Amendment right to effective assistance of counsel. See generally, Bishop v. Rose, 701
F.2d 1150 (6th Cir. 1983).
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strong justification for the law to protect the privilege in derogation of the countervailing interest
in allowing other parties access to relevant information.>®

Importantly, however, the law has come to recognize that not all disclosures outside the
attorney-client relationship waive the privilege, and that there are circumstances where there is a
compelling public interest in allowing clients to make or authorize their lawyers to make such
disclosures while still preserving the privilege. Most obviously, it has been recognized that
disclosures to agents of the lawyer and to expert consultants retained to assist the lawyer are
necessary to enable the lawyer to provide competent advice, advocacy, and other assistance.
Similarly, in situations where separately represented clients are aligned in interest, and especially
where they are co-parties in litigation, the public interest in ensuring effective representation and
in promoting fair outcomes has led courts to recognize a *“common interest” or “joint
representation” exception to the ordinary concept of waiver.>

In some contexts, the tension between the idea that voluntary disclosure waives the
privilege and the countervailing idea that certain disclosures are justified on public policy
grounds leads to difficult questions about the extent, if any, to which a disclosure of privileged
information to a particular party should result in a waiver vis-a-vis otherwise privileged
information that was not disclosed. Nonetheless, the privilege can be lost if not scrupulously
guarded. Waiver of the privilege may be effected, either expressly or impliedly, by the words or
conduct of the client or the client’s attorney acting as the agent of the client. When the client is a
corporation, the privilege may generally only be waived by members of the management group
of such corporation or the corporation’s attorney.*

In the corporate context, the law governing waiver of the attorney-client privilege and
work-product doctrine is unresolved or differs from court to court in several respects. Of
particular relevance to the Task Force’s current proposals, there are different answers to the
question of whether and to what extent these protections will be preserved when a corporation
discloses privileged or work-product protected material to a regulator or prosecutor. That is, it is
not at all clear that the disclosed material and other related material may be kept from opposing
parties in litigation or from others who seek to discover the information in the course of
litigation. The Supreme Court has yet to weigh in on these questions, and even if it did, it could
conclusively resolve the question only for proceedings governed by federal law, not for state-
court proceedings.

There is general agreement that if a company discloses attorney-client privileged material
to a regulator or prosecutor, the company thereby waives the attorney-client privilege as far as
the particular information is concerned. The cases disagree whether the effect is also to
impliedly waive that privilege with respect to all other attorney-client communications on the
same subject matter. The Eighth Circuit found that such disclosure did not effectuate a broader
waiver in an early decision, Diversified Industries, Inc. v. Meredith.®* But more recently, the
Sixth Circuit rejected the idea of “selective waiver.” In In re Columbia/HCA Healthcare

% GERGACZ, §§ 5.01-5.08, at 5-2 to 5-10.

% EpsTEIN at 185-219.

% RICE § 9:3, at 10-11.

%1 Diversified Indus., Inc., 572 F.2d at 604, n.1.
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Corporation Billing Practices Litigation, the court concluded that even when the corporation
provides privileged information to a regulator pursuant to a confidentiality agreement, the
corporation waives the attorney-client privilege as to all communications on the subject matter.
Further, it questioned as a matter of policy “whether the Government should assist in obfuscating
the ‘truth-finding process’ by entering into such confidentiality agreements at all. The
investigatory agencies of the Government should act to bring to light illegal activities, not to
assist wrongdoers in concealing the information from the public domain.”®> On the other hand,
one might argue that this ruling will discourage corporations from cooperating with regulators in
the future and that it will thwart the policy underlying the privilege by discouraging future
corporate clients from making candid disclosures to counsel in the future.

There is equal uncertainty about the legal implications of sharing with a regulator or
prosecutor material protected by the work-product doctrine. Several courts have said that when a
company discloses its attorneys’ work product to a government agency pursuant to a
confidentiality agreement, the protections of the work-product doctrine are preserved.®® The
SEC has supported this approach.®* But the Sixth Circuit in In re Columbia/HCA Healthcare
Corpoﬁgation Billing Practices Litigation took the opposite view, as did a California district
court.

V. Recent Government Policies, Practices and Procedures Regarding the Corporate
Attorney-Client Privilege and Work-Product Doctrine

In recent years, particularly on the federal level, criminal law enforcement authorities and
regulatory authorities have adopted policies and employed practices and procedures that suggest
that if corporations disclose documents and information that are protected by the corporate
attorney-client privilege and work-product doctrine, they will receive credit for cooperation.
Surveys and testimony received by the Task Force assert that government agencies’ requests for
such information leave corporations with no practical choice but to comply, since the agencies
can employ their discretionary exercise of prosecutorial or enforcement authority under criminal
law or civil regulation to impose a substantial cost on corporations that assert rather than waive
the privilege.®® In federal criminal cases, prosecutors’ authority has been reinforced by a recent
amendment to the Commentary for Section 8C2.5 of the Federal Sentencing Guidelines against
which the ABA is already on record. Building on the ABA’s prior work, the Task Force

%2 In re Columbia/HCA Healthcare Corporation Billing Practices Litig., 293 F.3d 289, 303 (6th Cir. 2002).

% See, e.g., In re Steinhardt Partners, 9 F.3d 230, 236 (2d Cir. 1993); In re Leslie Fay Companies, Inc. Securities
Litig., 161 F.R.D. 274, 284 (S.D.N.Y. 1995).

% See United States v. Bergonzi, 9th Cir. Cas No. 03-10024, Brief of the Securities and Exchange Commission,
2003 WL 22716310 (April 29, 2003), at *3-4; McKesson HBOC, Inc. v. The Superior Court of San Francisco, Brief
of the Securities and Exchange Commission, www.sec.gov/litigation/briefs/mckesson07103.htm (February 8, 2005).
% United States v. Bergonzi, 216 F.R.D. 487 (N.D. Ca. 2003).

% See, e.q., Statement of James W. Conrad, Jr., Assistant General Counsel, American Chemistry Council (“Finally,
in the experience of our members and their outside counsel, companies faced with waiver requests virtually always
accede to them. In seeking to resolve the threat to the short-term best interest of the business and its shareholders,
particularly the risk of a criminal prosecution of the company, senior corporate management do not dare lose an
opportunity for favorable treatment (or, conversely, trigger the wrath of prosecutors). Indeed, it is difficult in
today’s climate for management of publicly-held companies to do otherwise, since both DOJ and the SEC do not see
any legal impediment to obtaining waiver.”).
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solicited additional information about these government practices. We heard that these practices
are becoming increasingly widespread and are engendering substantial concern within the
professional and corporate community that the protections of the attorney-client privilege and
work-product doctrine are being eroded. Discussions are being initiated with the relevant
enforcement agencies regarding these perceptions and concerns.

A. Federal Prosecutorial Policies

At common law, corporations were not subject to criminal liability because they were
deemed incapable of forming criminal intent, but over time, with the development of broad
principles of vicarious corporate criminal liability, corporations have come to face the risk of
criminal prosecution based on wrongdoing committed by corporate officers and employees, even
when the corporation is essentially the victim. Prosecutors have traditionally recognized that
criminal charges ought to be pursued rarely against corporations, but prosecutors nevertheless
employ the threat of criminal prosecution to secure corporations’ assistance in their criminal
investigations and prosecutions of individuals. At one time, this assistance primarily included
providing relevant documents and information other than privileged communications and
attorneys’ litigation work product. Demands for this level of corporate assistance do not, in
particular, present concerns from the perspective of the public interest in an effective corporate
client-lawyer relationship.

What has become a source of considerable concern from this perspective, however, is
the perceived prosecutorial expectation that in order to persuade the prosecution that the
corporation has not engaged in conduct deserving of prosecution, or as an aspect of cooperation
with the criminal investigation, corporations will provide material that is subject to the protection
of the attorney-client privilege or work-product doctrine. The Task Force heard from a variety of
sources that, whether made overtly or implicitly, these requests, backed by an express or implied
threat of harsh treatment for refusing, have become increasingly common.®’

These practices have been energized by the call from the President of the United States
after the collapse of Enron for more vigorous prosecutions of corporations. As part of