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H E N R Y  M C F A R L A N D : Today’s Brown Bag, which is being jointly sponsored by the ABA Section

of Antitrust Law Economics and Communications Industry Committees. Our speaker today is

Michael Katz, the Deputy Assistant Attorney General for Economic Analysis. In addition to questions

from the audience, he will be questioned by Philip Nelson, Chair of the Economics Committee and

Barry Nigro, Chair of the Communications Industry Committee. 

Dr. Michael Katz is the Deputy Assistant Attorney General for Economic Analysis in the Antitrust

Division and the Former Chief Economist of the Federal Communications Commission. Following his

brief introductory remarks, he will answer questions both from the audience here and from the audi-

ence at the different satellite locations. Philip Nelson and Barry Nigro will interject questions where

they think it is appropriate.

M I C H A E L  K A T Z : I’d like to mention a couple of things before I get started. 

One, I want to be clear that I’m going to talk about my views on matters. You can try and read

into my remarks what it all means for the Department of Justice, but I’m not going to say, “This is

what the Department’s going to do.” You should view these remarks as my thoughts on economics

and anything else I talk about. 

Second, I want to say a few things about the economics of mergers. I won’t say anything in my

opening remarks about telecom specifically. However, you should feel free to ask me questions about

telecom. 

Let me say a few things, generally, about mergers and, in particular, about unilateral effects and

and merger policy. The major thing we’re supposed to be looking at is competitive effects. Being

an economist, I, of course, view this as an economics exercise, where you need lawyers to help you

get the papers filed. Unfortunately, my colleagues at DOJ don’t all see it that way. In any event, let

me say a little bit about the economics of merger analysis. I might as well just jump in with a 

couple of remarks about the theories of harm. 

There’s at least a perception among practitioners that there’s a problem with unilateral effects 

theories. Sometimes the question I get is whether there are too many unilateral effects cases.

Sometimes it’s whether there are not enough coordinated effects cases. I suspect that, in fact, there

is unhappiness with particular merger cases in differentiated products consumer goods markets,

and that’s what people mean when they say they don’t like unilateral effects cases. 

I keep hearing there are too many unilateral effects cases or the agencies run amok with the 

theory, but nobody has ever mentioned to me which cases they are talking about. Certainly, from

my distant view in California, as I look over the past few years, most of the complaints I’ve heard are
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from people saying, “There are too many mergers going through and why don’t the antitrust author-

ities block them?” I have not heard the view that there are too many being challenged. So at some

point, either today or in the future, I would like to hear what people have in mind when they talk about

the problem.

That said, I think there are issues to talk about. I generally think that there’s been an uneven devel-

opment in the antitrust economics of unilateral effects theory and coordinated effects theories, and

I think it would be useful to redress that balance. So I want to talk about that a bit. 

Before I do that, though, I also want to say one thing that is probably heresy in general, and is

certainly heresy among economists. I don’t think we have a good sense of what we mean when we

say “unilateral effects” and unilateral effects cases. I know some economists would mean taking the

differentiated-products Bertrand model of the industry and seeing what it says. Now, you can con-

duct that exercise, and it can be a useful exercise and a way to stimulate your thinking, but I can’t

believe that’s what we mean by our theory of harm because, typically, that model is at best an

abstract representation of how an industry works that we use to get general insights. Another defi-

nition of unilateral effects given by many is that, post merger, the parties can raise their prices even

if nobody else goes along. Of course, as soon as you say nobody else goes along, you’ve got to

tell me what that means. Does that mean rivals freeze their prices? Freeze their investments? Freeze

their products? Freeze their output? Well, they can’t do all of that because it may be impossible to

freeze both output and prices, unless firms just turn customers away. I think by definition there has

to be some reaction of competitors to anything a firm does. So, if you’re going to say that unilater-

al effects occur when a firm acts, but none of its rivals does anything, that’s essentially a vacuous

statement. You have to have in mind some notion of an accommodating or non-accommodating

response, and I don’t think that has been very well thought out in unilateral effects, beyond where

you take the differentiated products, one-shot game, or Bertrand model. I think that this model has

got to be narrower than what lawyers have in mind when they talk about unilateral effects. I think that

if we’re going to get into this debate much, we need to go back and rethink exactly what we mean

by these terms. As I said, I may be a minority of one in thinking that, but I issued a disclaimer at the

beginning of my remarks. 

That said, let me pretend we all know what unilateral effects and coordinated effects are, and just

say a few things about each because there is a certain aspect of this exercise that invokes the old

saying about how to define art or pornography: you know it when you see it. From the unilateral

effects standpoint, there is this sense that there are too many unilateral effects cases or somehow

the theory has run amok. In a lot of ways, it’s ironic because if you think about why we saw a rise in

unilateral effects theories relative to coordinated effects theories, it was because there was a con-

cern that coordinated effects theories lent themselves to mischief.

The historical approach to coordinated effects analysis has been to check for the presence of a

set of structural factors thought to be conducive to tacit coordination. For example, are prices pub-

licly posted, as in a supermarket, or are they privately negotiated, as in the sale of aircraft engines?

Publicly posted, uniform prices are generally thought to make coordination easier than are negoti-

ated prices that vary across customers and are not made public. People debate whether product

differentiation makes tacit collusion harder or easier. Another example of a factor is whether firms

have the same cost structure.

There are several problems with this approach. One is that we need a better understanding of

the theory and empirical support for the various factors. Two, we need to understand how these

factors matter for assessing the impacts of a change in market structure. Three, we need a way to

assess the combined effects of the various factors. If one simply weighs them up in some myste-
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rious way, then one can get out of the process whatever one wants, because in almost any indus-

try one can find some factors that suggest the ability to sustain tacit coordination would be made

worse by the merger, but those same industries would have other factors pointing in the opposite

direction.

There was a concern that this approach would lead to too little discipline in terms of bringing

cases or doing analysis, that there were just too many degrees of freedom or too much flexibility. 

A big part of the thinking behind the rise of unilateral effects theories was that we can pursue them

more rigorously; we can tie them into econometrics; we can quantify the factors and balance them;

all to put the whole analysis on much more sound footing and stop people from bringing cases that

aren’t warranted. 

Now, it’s certainly my sense that a lot of people in the antitrust bar do not think that’s how it has

turned out. To the extent that there’s an actual or perceived problem with unilateral effects theories,

part of the problem is that the Division should, and I think will, be clearer about the materiality 

standards it uses. You hear people say that if you use a unilateral effects model, then in almost any

differentiated product merger you’re going to find some effects, and there are people who say that

can’t possibly be right, so the theory must be wrong. I would offer a different view of the issue. Barring

efficiencies, it may well be true that, when one analyzes a large number of differentiated product

mergers, one’s best estimate is that there will be some increase in price. But that doesn’t mean 

we should bring a case because, of course, there’s always uncertainty in these things, and there

are going to be other effects brought about by the merger, such as reactions by other firms. There

are efficiency claims. So I think we need to be clearer about what is done. It’s not the case that we

will oppose a proposed merger simply because some model predicts that prices will go up one-tenth

of 1 percent while other iterations may say something different. Our decisions are based on the over-

all analysis, which may include econometrics, but certainly not econometrics alone. We will also be

looking at the facts of the case and sometimes directly making sure we have a story that makes

sense, that fits with the way people in the industry think about the market. We have to decide when

the effects are big enough, given the other things going on in the case, like the efficiencies, and also

take into account that if we don’t know what we’re doing, we should leave the market alone. We need

to be clear about how we make these determinations. 

Let me give one example where it seems that people really wonder what’s going on with unilat-

eral effects. Some people have said we should never bring a unilateral effects case because all we’re

doing is admitting we couldn’t get the relevant product market to work and that we lost the case on

the question of relevant product market. Not necessarily that we lost in court, but that we lost intel-

lectually when we were trying to factor the relevant market in our analysis. The claim is that we’ll make

an end run around our burden by saying that the market is really broad, but then claiming there are

narrower unilateral effects within the broad market.

If you think that we approach market definition and prosecutorial discretion in the ways I am

about to describe, then it is understandable that you would think this of us. Consider the following

hypothetical. Suppose the way one defines a relevant product market is by determining whether

a hypothetical monopolist could impose a small but significant non-transitory price increase of 

5 percent or more, and do it profitably. Suppose that the number for materiality was 5 percent, which

is to say that one wouldn’t bring a case unless the best projection of what the merger would do is

to raise prices by at least 5 percent. In this hypothetical world, the only kind of unilateral effects

cases one would see are those arising from mergers of two firms to one. This view of materiality

says that if these two firms were to merge, then controlling the products they jointly control, they’d

be able to raise the prices by 5 percent; that’s the materiality standard. Now, if you go back to the
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market definition process that I posited for this hypothetical, which looks at the set of products for

which a monopoly controlling all of those products could profitably raise prices by 5 percent, then

those two firms could do it on their own. So with that materiality standard, if you thought there were

unilateral effects, you would think it’s a merger-to-monopoly. Who cares whether you call it a uni-

lateral theory or coordinated effects merger-to-monopoly; you wouldn’t bother with that 

distinction.

Now don’t rush out and say that we have a chief economist who, even though he doesn’t count

for anything, admits the DOJ screws everything up, because I don’t think those are our standards

for market delineation and materiality. What I’m saying is that I would like to see us clearly articu-

late what the standards are because I don’t think the considerations for the two are the same or that

the percentage standards are the same. Moreover, I don’t think, at least as a matter of economics,

that one wants to have a single number for materiality. A lot of it would have to do with the specifics

of the market and with our ability to predict the competitive effect with any competence. In some mar-

kets, if you thought prices were to go up by 2 or 3 percent, then you might think that’s a really big

deal. There may be other markets where prices are routinely moving by 10 or 20 percent in a year

and those aren’t really the important dimensions of competition—you need to worry much more about

innovation or something like that. So I think part of the debate about unilateral effects really isn’t about

unilateral effects. It’s the question of materiality.

Another part of this debate that is somewhat misdirected is a concern that somehow economists

have run amok, that they’ve gotten a bunch of computer models and they’re simulating mergers with

abandon. Some of you appear to be assuming you and your clients will all be victims of software

gone awry or an economist gone awry with the aid of software. Again, that’s a misperception and

overreaction. I can certainly say going forward—and you may be able to point out examples from

the past, although I don’t know of any—that we are not going to be bringing cases where the sole

reason for being concerned is that a simulation model says a merger is going to have a bad effect.

We will be looking for a story and want to look at the actual institutions and structure of the market,

understand how it works, understand how market participants think it works, and be able to tell that

story and work through it. I think simulations have a useful role to play, but, as others have said, we

are still in our infancy in learning how simulations work and in learning what they tell us. That said,

I don’t want us to stop doing simulations. They can be useful and they can provide information, so

we’ll keep doing them. 

Another thing I want to do is make a distinction between simulation and estimation, where the lat-

ter is the process of calculating past competitive effects using econometrics. Sometimes, we have

an industry that has multiple markets within that industry and they have different firm organizations

or different concentrations, for example, across the different markets. In these circumstances,

doing a cross-sectional study can be a very useful way of understanding whether, for instance, we

should be worried about a merger based on whether concentration appears to matter. Some peo-

ple say, “Oh, it’s just econometrics; you’re just making this stuff up.” That criticism could be valid with

bad simulations. I guess it could be true with any bad econometrics. But particularly when you’re

doing these cross-sectional studies, the criticism is exactly backwards; those studies are about try-

ing to understand the facts of the market in a systematic way to see if there really are effects. In fact,

that’s a very good discipline in conducting the analysis of a merger. In discussing the role of econo-

metrics, I don’t think it makes sense to lump simulations and these cross-sectional or historical stud-

ies together. Now, obviously, they are sometimes used together. For instance, you do estimation to

get the parameters for the simulation model. But they are two different exercises, and each of them

certainly has its room for improvement. 
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There are things the Division is doing in cooperation with the Federal Trade Commission. You’ve

probably heard about some of them. We are working together on the econometrics of unilateral

effects. We’re working to improve techniques in cooperation with each other, and that effort will

involve cooperating with the private bar and with industry, as well. So let me add just a couple of

things about coordinated effects; that is another area where we’re working internally with the Federal

Trade Commission to improve our thinking in order to bring as much discipline and rigor to that as

we can. 

It is a fair assessment that development of economic tools for unilateral effects has gotten out

ahead of where we are with coordinated effects. If you think about how we talk about coordinated

effects, the typical sorts of principles, tools, and techniques that we put out are probably the same

as those put out ten or fifteen years ago. Partly, that may speak to the principles’ being good ones

and to identifying the right effects, but there is room for developing additional investigative tools. One

of the things we have to do, instead of looking at factors individually, which is often how they’re talked

about, is to start thinking about clusters of factors and any particular patterns we tend to see.

We need to do everything we can to understand the interactions among different factors. An

important point is to go beyond simply stating factors in isolation and then somehow counting them

up. We do go beyond this, but I just want to remind ourselves that we need to do even more. The

factors provide an indication of whether an industry is one in which tacit collusion is likely to be suc-

cessful or less likely to be successful. We need to tie our analysis as much as we can to how a merg-

er would change those factors and the likelihood of tacit collusion. We see this type of analysis when

people ask whether one of the merging parties has been a maverick, because then you’re very much

saying this merger is going to cause changes that really matter. 

It can be dangerous criticizing the agencies from the outside, but before I got to the Division, the

focus may have been too much on whether different industries were conducive or not to collusion,

without asking enough about whether the merger actually changed things in a way that mattered.

Now, certainly since I’ve been at the Division that’s never happened. But, as an outsider in the past,

it looked like that. Those are just some of the things to do to build up our ability to analyze coordi-

nated effects to the extent that we have with unilateral effects. 

I’d like to stop there and now briefly talk about the role of economists and whether economists

should run the world. I will say only a couple of things on the role of economists. First, if you bring

your economic experts to the Division, let them talk, please. It’s something of a mystery to me why

people hire expert economists and don’t let them talk. One question related to the merger review

process initiative that Charles James has announced [Ed. Note: See http://www.usdoj.gov/atr/

public/9300.htm] and that the Division has been publicizing is, where do economists fit in? We are

making an effort, and we have made this effort in the past, even before this initiative, to have our

economists talk to your economists. One recent matter had the economists talking to each other with-

out a legal chaperone, and we would like to do more of that. 

You may have two sources of frustration in dealing with us, and we are working to fix them. Well,

we may not be fixing one of them because it is beyond our control. That source of frustration aris-

es when our economists talk to yours and you want to see our data. The problem is that “our data”

often are not our data; they are somebody else’s proprietary data that we’ve obtained. That has been

a stumbling block: we’ll have data and we can’t share them; we’re not legally authorized to do that.

I recognize that’s a source of frustration to you. It’s something we’re thinking about. It’s something

you’ll run into, but you should not take it as though we’re trying to hide the ball. We are willing to

explain what we’re trying to do in an investigation, and we have gotten, in some recent matters, good

feedback from outside economists suggesting alternative ways for us to conduct our analysis.
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Then we will go back and try those things with our data and do what we can. 

The second source of frustration is that sometimes we do not have as much give-and-take as peo-

ple would like because we are under so much time pressure. Sometimes I’d like to go talk to the out-

side economists, but I’ve also got to do my job, which is to get the investigation done. If I don’t get

this stuff done, we’re in trouble. On that, I will make a plea, which may fall on deaf ears, for you not

to pursue the strategy of giving us time to analyze the merger in dribs and drabs, because it

wreaks havoc on our ability to conduct systematic economic analysis. If we’re being told that we

might have to be done in a week, then why bother getting a comprehensive data set? Why bother

doing careful analysis? I don’t think that works in anyone’s interest. I understand why there’s a legal

strategy behind trying to do that to us and to string us along, but I think in terms of having us do

good analysis, you would be better off, and we would be better off, if we both agreed to say,

“Here’s the plan, here’s how much time you’ll have,” up front. That would give us more ability to work

with your economists, if you have them, and to listen to you and take your analysis into account. I

haven’t been here very long, but in my brief time here, I have seen evidence that we do, in fact, lis-

ten. What outside economists have said has affected the way we’ve analyzed mergers. So, I think

it’s been an improvement all around.

A U D I E N C E  Q U E S T I O N : You talked about unilateral effects cases and suggested that they could

often be viewed as two-to-one mergers. My understanding is that some unilateral effects theories

involve the following type of situation: a large firm acquires a smaller firm that produces a differen-

tiated product that is a relatively close substitute, but is only purchased by a small percentage of

the market. The concern is that after the merger, the merged firm may raise the price charged for

the product supplied by the smaller firm, while not changing the price charged for the product sup-

plied by the larger firm. This price increase is profitable after the merger because many of the cus-

tomers that stop buying the small firm’s product start buying the large firm’s product and, thus, are

not lost to the merged firm. Before the merger, a price increase is not profitable because all of the

customers that would stop buying the small firm’s product would be lost to unaffiliated firms. After

the merger, the price increase is profitable because many of the customers that stop buying the small

firm’s product are diverted to the acquiring firm’s product. In this situation, would you consider this

to be a two-to-one merger and, if not, would you still be concerned that the post-merger price

increase might be material? 

K A T Z : Well, I think it certainly comes back to what your materiality standard is. Before discussing

the treatment of price changes for limited product sets, I want to reiterate my earlier position on uni-

lateral effects and market delineation. The hypothetical I was giving you, in which finding a unilat-

eral effect would imply that the merger was two to one, was a hypothetical in which the materiality

standard was such that all the prices had to be raised by 5 percent or more. In my view, that’s an

unrealistic hypothetical. I was offering it as a possible explanation of incorrect views that some peo-

ple have about the Division enforcement actions.

I don’t think we should have a flat percentage as a materiality standard in any case because I

think you have to account for variations across markets. Moreover, I think it’s also incorrect to say

that the materiality standard should be that all the prices in the market must go up by the same per-

centage. It’s clear, if you look at markets in any detail, that in a lot of markets, the ability to raise prices

will vary by customer classes or customer type and, particularly in industrial markets, an awful lot

of the prices are negotiated specifically with customers. So as we think through materiality, we’re

going to have to deal with the issue of whether it is across the board or not. So we have to deal with
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whether some products and not others are affected, and the short answer is there are surely going

to be cases where, yes, some products would go up in price and others wouldn’t, and that would

be enough for us to be concerned and to challenge a merger. It would depend on the amount of

the commerce affected.

A N T I T R U S T  S O U R C E : You discuss some vague considerations relating to the materiality of the

price increase, but you also suggest in response to a question about a merger between a very large

and very small firm that the amount of commerce affected is also relevant. Have you considered any

factors that might be relevant in deciding when the amount of commerce becomes “significant?” For

example, one could look at the post-merger share-weighted average price increase. If that were very

small (say, under 1 percent), but the acquired firm’s price increase is predicted to be 10 percent,

would/should the Division take action against this merger?

K A T Z : Intervention could be appropriate for some circumstances fitting the fact pattern you

describe. I don’t think it is appropriate to focus solely on the average percentage price change. If

one takes changes in consumer surplus as the appropriate welfare measure, then the competitive

effect is approximately the percentage change in price times revenue for each separately priced

product. Suppose that, absent any efficiencies, there are significant competitive harms associated

with one segment, and no effects in others. It does not matter how big the unaffected segments are

relative to the affected segment; there is a problem worth investigating further. Of course, before

opposing the merger, one would want to take efficiencies into account to determine the net effects

on consumers. This might involve balancing gains in some segments against losses in others. (I will

sidestep the legal issue of whether one can make such tradeoffs.) In addition, one might want to 

consider litigation costs as a matter of prosecutorial discretion. Under a total surplus standard, the

welfare effects would be measured differently but the principles would be the same.

P H I L I P  N E L S O N : Has DOJ adopted any standards that attempt to define “material effect” more

clearly? At an ABA session that was held around the time the first joint DOJ-FTC Merger Guidelines

were announced, I asked John Peterman, who was then head of the FTC’s Bureau of Economics,

whether a merger that was likely to lead to a 1 percent price increase raised sufficient antitrust prob-

lems that the FTC might intervene. John responded that he understood that the lawyers at the FTC,

if they were sure that there would be a 1 percent price increase, would be worried about the merg-

er, even though they were using 5 percent standard in their efforts to define relevant markets.

Given this background, do you know whether today a 1 percent price increase would be viewed as

material under the DOJ’s interpretation of the Merger Guidelines?

K A T Z : The Division clearly does have materiality standards. However, some of the concern about

the DOJ’s analysis of mergers using a unilateral effects approach is that we haven’t done a good

enough job communicating what these materiality standards are. Part of the difficulty in the com-

munication is, again, that you really have to look at the specifics of the market. If you ask me if I could

write down a hypothetical where a 1 percent increase would concern me, my guess is that I could

write down such a hypothetical. Now, if you ask me whether I think I could write down a hypotheti-

cal that there was a significant chance I would see in my lifetime where 1 percent would concern

me, that’s a really different question.

N E L S O N : Some people, including some people at DOJ during the early years of the Merger
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Guidelines, have taken the position that the small but significant increase in price that is used to

define markets might be different for different markets. Specifically, I recall a speech by somebody

within the Justice Department that indicated that it might be appropriate to use a 1 percent hypo-

thetical price increase to define relevant markets in some industries, rather than the more conven-

tional 5–10 percent price increase. Even today, you get in some of the FTC second requests inter-

rogatories about customer responses to price increases that are less than 5–10 percent. Do you think

it is appropriate to use a percentage price increase below 5 percent to define relevant markets?

K A T Z : I don’t know for what purpose the FTC is sending out Second Requests of the type you

describe. However, it seems to me that market definition and analysis of competitive effect are two

different issues. The way they’re done by the agencies or done by the courts, they’re two somewhat

separate exercises. I mean, economists ask, “Why don’t we just get to looking at competitive

effects?” Done properly, market definition can be a useful discipline, but it is a different exercise than

analyzing competitive effects. Now, in terms of the numbers, it is my understanding, and I’m not mak-

ing this a commitment, that the Division, typically, for market definition, uses a 5 or 10 percent or high-

er standard. Certainly, staff has told me that these numbers are more like 15 percent, just thinking

about different cases. I’m not aware of any case where we’ve ever done market definition based on

some really small number. If for no other reason than that I suspect we’d have a hard time in court

establishing that if it’s 1 percent, it’s not zero.

B A R R Y  N I G R O : What sort of factors are considered in evaluating whether to use a 5 percent test,

a 10 percent test or a 15 percent test? For example, do you tend to use one in a particular industry

and another in a different industry?

K A T Z : It may well be that the staff has enough knowledge that there are rules of thumb for differ-

ent industries, but I can’t say what the rules of thumb are. Certainly, it stands to reason that they

could be different. If you just look at the price behavior in some industries, the prices are pretty 

stable over the years and then you talk to buyers who will tell you that 1 and 2 percent price dif-

ferences are a big deal. There are other industries where price differences of 10 and 20 percent

may not be that much or, for that matter, may change in the course of a year. So some of it is just

putting it in the context of the industry.

My view, and it’s actually the view that’s expressed by the Merger Guidelines themselves, is that

we’ve gotten carried away with thinking of the Merger Guidelines as a how-to manual for litigation.

If the Merger Guidelines are supposed to be what they say they are, which are guidelines for giv-

ing insight into how the agencies will think about or decide whether or not to bring cases, then they

are like a home-pregnancy test: you can do it and see what’s likely to happen. But that’s not the same

as fully investigating a specific matter and litigating it. The Guidelines certainly provide a way to think

about what’s happening and what’s likely to happen. They provide a short cut for advising your

clients. When we’re talking about deals that involve billions of dollars, and where millions of dollars

are being spent on closing them, the actual analysis is much more detailed and, obviously, is very

much case-specific. Personally, I can’t see bringing a case where you told me “If the threshold for

market definition is 5 percent, we should bring the case, but if the threshold is 6 percent, we

shouldn’t.” We shouldn’t be bringing that case because there’s no way you can literally fine-tune

things that much. So, I think the right way to proceed, when you actually get to specific matters, is

in some sense like doing critical elasticities. You can do it with all of these numerical standards. You

say, is there a market boundary that seems reasonably robust? If you tell me you’ve got very differ-
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ent answers for 5 percent versus 6 percent, then the answer is no — that’s not robust, and we ought

to be worried about bringing a case based on it. One should be worried as a matter of public pol-

icy, and we should be concerned because you all would have a good time in court against us, if we

had something that sensitive. So, in some ways, I think worrying about these numbers is a mistake

in the sense that what you really want to do is look at the specifics of a market and say, “If I look at

something and apply a 10 percent range, do I keep getting the same answer?” If the answer is 

“I don’t,” then I’d better understand why I don’t.

The same thing applies with geographic market definition. My sense is that, at least in some cases

which went to trial before I got the Division, too much has been made of the precise boundaries. Is

it 100 miles or is it 104 miles? Again, that’s the wrong question. Where is it that your view of the geo-

graphic market really matters? Let’s not find whether the precise boundary is 100 miles or 104. Let’s

find out if when you say it’s 100, you get one answer about competitive effects, but when you say

it’s 104, you get a different answer—then we had better worry. What’s happening in between those

values? Which is closer to correct? We ought always to remember that, in the end, what we are wor-

ried about are competitive effects and so, if you’re not getting a clear answer, we want to ask when

does the answer matter? Is there a physical size of the SSNIP that matters because we’re going to

get a very different answer for our competitive analysis? If the answer is yes, then we’re going to have

to drill down on that. To circle back, what I said is the Merger Guidelines are a useful way for how

to do things “quick and dirty,” and they provide a useful overall framework for thinking, even when

you get into detail. But there’s a lot more to do when you start drilling down on a specific case.

N I G R O : Maybe I’m missing something, but for the various standards for materiality, aren’t we talk-

ing apples and oranges? You use one SSNIP to define the market. Then, after the market has been

defined, hypothetically you could look at this merger and determine what anticompetitive effect might

occur. There may be a harm associated with the merger and the number may be different than the

SSNIP. It may be smaller and you still might want to go after it. So are we talking about two different

exercises?

N E L S O N : I agree that we are talking about two different exercises. I was trying to clarify two things.

First, I was trying to clarify that after the agency has defined the market, at least at the FTC, the

agency may be concerned even if they think the post-merger price increase will be small, such as

1 percent. Second, I was trying to clarify that the agencies don’t always use a 5–10 percent SSNIP

when defining the relevant market. Even today, within the last year or so, I’ve seen FTC interroga-

tories that are assuming SSNIPs that are well below 5 percent. I was wondering if DOJ uses SSNIPs

below 5 percent in some of its investigations. 

A U D I E N C E  Q U E S T I O N : What are your thoughts about vertical mergers? 

N I G R O : In answering the question from the audience, could you answer that question both gen-

erally and with respect to the telecom industry, because I know you just spent time with the FCC and

you thought about these issues in the context of that particular industry?

K A T Z : I will give you a personal view. I am open-minded to both efficiencies and possible adverse

competitive effects in vertical mergers, so I think we need to look at them. That said, it’s fair enough

to say that they are hard to think about. Some of the theories are what some people might charac-

terize as delicate, and the analysis of vertical mergers is really fact-intensive. In general, I’m not going
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to be able to give you a cookbook for how to investigate matters, and certainly not for vertical cases.

I think there are facts and theories to examine. I can imagine our bringing cases. We certainly see

a lot of claims about adverse vertical effects. While I am open-minded, I have to say that most of

the stories I’ve heard so far were bad stories, and we rejected them all. But I’m open-minded, and

I think the Division is, too.

N E L S O N : How do you evaluate materiality in the context of a vertical merger? Is the analysis dif-

ferent from the analysis in horizontal merger cases?

K A T Z : It may sound too much like there’s a single standard. What we do is weigh a bunch of dif-

ferent facts about the structure of the industry, how it behaves, and our confidence in the projec-

tions of effects. You could hypothesize a vertical type of competitive effect that may be harder to fore-

see and, thus, we’d be more cautious, and that would probably be a fair characterization of how I

would proceed. But it’s not like we say, “Here’s the vertical and here’s the horizontal.” It’s more that

we assess whether we think these effects are going to be adverse to consumers and whether we

have confidence in our projections.

N E L S O N : During the Reagan Administration, vertical restraints guidelines were written. When

Anne Bingaman arrived, she repealed them. Have you or other people in the new administration

looked at those standards and determined whether to use them or some similar standards? 

K A T Z : This may be revealing some sort of state secret: you need to have some market power some-

where or we’re not going to be concerned. You don’t need guidelines to tell you that, whether the

guidelines are now out there, actively blessed or non-actively blessed. I don’t know what else to say

about that.

N E L S O N : Are there any rumblings about issuing new vertical guidelines?

K A T Z : Not from me. We don’t have any sort of announced effort to revisit those guidelines or put

them out.

A U D I E N C E  Q U E S T I O N : How would you react to a simulation analysis that included efficiencies

in the analysis, but still showed that there was a post-merger price increase?

K A T Z : First, I would be pleased that you integrated the efficiencies analysis into the simulation

because, as a matter of economics, it’s a somewhat peculiar notion that you analyze competitive

effects and then separately look at efficiencies. Particularly if one adopts the view that we’re taking

some sort of consumer harm as the welfare measure as opposed to overall economic efficiency, then

you should integrate the two. Ultimately, you’re asking the question of what happens to consumers

from the net effect of all of these forces, and efficiencies are not some separate effect that takes place

in isolation. They are part of the overall response to changes in the control and ownership of the firms.

You should do that as an integrated analysis, and that’s essentially what we do. You can talk about

doing it in steps, but in the end, the simulation will push you toward an integrated analysis, and that

is the right way to do it. You can build changes in firms’ costs due to efficiencies into simulations,

for example. Sometimes you think you’ve built everything into the model that will fit, but then you

should do things in addition to the model, like try to understand how people in the industry think about
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the industry. For instance, you need to understand the important effects that a one-shot model is

going to miss; you should ask questions about innovation and strategic investment. You also want

to ask yourself whether that pricing model fits the way the industry behaves. There are a lot of things

that provide reality checks for a model. Do an old-fashioned case analysis and case study of the

industry and see how the model looks in comparison—look for the factors that you’ve missed. Ask

if there is anything one can do in terms of time series or cross-sectional studies to see whether the

model generates predictions that are consistent with the actual experience of the industry. Also look

to things less formal, not necessarily econometrics. For instance, are there any natural experi-

ments that have happened in the industry in the past? Have there been similar mergers in the past?

It’s all common sense. Given the type of deadlines we’re under, we sometimes need to remind our-

selves to understand deeply how industries and institutions work on a practical level, and to make

sure our models fit.

A U D I E N C E  Q U E S T I O N : On the question of efficiencies, are there particular types of economic

analysis that you find helpful in testing efficiency claims?

K A T Z : Yes. I’ll give you my personal opinion on efficiencies. Many merging parties seem to have

given up trying to claim efficiencies, much to my disappointment. The difficulties arise from the fact

that the efficiencies are projections, and firms often appear to have limited documentation for their

projections. We often get simple spreadsheets that show how much money would be saved if all sorts

of costs went down by, say, 3 percent a year for ten years. In some cases, it appears there is not a

whole lot more to the analysis than that. But where did the percentage reductions come from?

There are things that you can do that are helpful. If you’re going to submit these parametric analy-

ses, which in some ways are rules of thumb, tell us the basis of the rule of thumb. Obviously, the most

helpful thing is if someone can come in and tell us “We merged before, here is what happened, and

here’s why we can expect to repeat the cost savings.” Certainly in telecom there are possibilities for

this sort of procedure because there are firms that merge repeatedly. So, one thing we would like

to see is what happened in the past and what the experience has been. What sorts of costs were

reduced? Now, I recognize that there may be business concerns when the cost analyses have been

prepared by outside financial advisors. Investment banks may be reluctant to share how they do their

analysis because they worry about it harming their own business. I respect the fact that they don’t

want their trade secrets to leak out. Nevertheless, I think we need to see more back up. We need

to see more about where the numbers came from because the stuff I tend to see—and tended to

see as an expert before I was in the Division—was: here’s a spreadsheet, here are the cost savings,

and look how big they are.

Then there is this process of saying “That doesn’t really sound like it’s specific to the merger.” Even

that process can be reduced to staring at the spreadsheet and reading the headings on the

columns and rows, asking, “Where did this come from and what’s really going on?” I think the only

thing to do is get behind the cost savings projections. I would like to see parties bring in more infor-

mation so that we could treat this stuff seriously.

N E L S O N : Does DOJ ever go back and ask, “Why did we lose this case?” More specifically, do you

determine if you lost because your theoretical analysis was rejected? Do you go back to see if the

facts that came out at trial are different from the facts that were believed to be true when the 

matter went through the DOJ front office? 
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K A T Z : Before addressing the question, let me first make another point regarding the use of simu-

lations and whether we find unilateral effects everywhere and then object to a slew of proposed

mergers. We recently had a matter where we ran econometric studies and simulations—words that

strike terror in the hearts of merging parties everywhere. The simulations produced small, but pos-

itive projected price changes. Even though the simulations projected adverse competitive effects,

those results figured in the decision closing the investigation. We had not yet done the analysis with

the projected efficiencies incorporated. The preliminary projections told us that it looked okay to close

the matter without conducting a major efficiencies analysis. This example demonstrates that it is not

the case that any time we find a projected positive effect on prices, off we go to challenge a merg-

er. We have reality checks.

Now, let me return to the question of whether we go back and look at why we have lost in court

in those matters where we unsuccessfully litigate. Our litigation performance is something we look

at, and is something that we’ve looked at over a number of years. Different front offices do different

things, but it’s certainly something that we look at and I look at. I haven’t done a comprehensive study

yet, but I am planning to look at it in much more detail. There are times when we have not done a

good job in court explaining, for example, how we think about market definition. That’s something

we need to work on, and I plan to work on it. As part of our internal process, it comes back to mak-

ing sure we have a coherent, common sense story. As a matter of policy, if we don’t have a story

like that, it’s going to make us nervous as to why we are bringing the case. And, of course, if we ever

run into a situation where we went into court and it turned out we were completely wrong about what

was happening in the industry, a lot of people in the Division are going to want to know why we were

surprised. Certainly, the members of the trial team will take an intense interest, as would others. 

N E L S O N : The FTC has done some impact evaluations where they review what happened in 

markets where they issued orders. Is there any thought about having the DOJ look at some of its

historical orders?

K A T Z : What they did was go back and look at the mergers they were concerned about but let go

through, and ask whether they were right to be concerned, because that would provide information.

My understanding, from talking to economists, is that our ability to do that is limited because, in terms

of how we get data from people, it would be hard for the Division to do it. The Federal Trade

Commission is in a much better position than we are to do retrospective studies, so we have to talk

to them about doing that. It’s certainly something that we’d be interested in doing, and I would love

for people to voluntarily tell us what happened with prices, but our ability to collect the data is 

limited. We are thinking about various ways to try to get around the data limitations because we

should test ourselves and we should go back and see how we were doing.

N E L S O N : I take it from your answer that there probably isn’t any major shift in how you’re thinking

about the types of fixes you’ll accept to solve problems raised by some mergers. Is it true that the

policy of the preceding administration has pretty much been adopted by the current one in terms

of the fixes that will solve issues raised by mergers? 

K A T Z : The only thing I can say on that is that we haven’t done any sort of major economic study

to rethink DOJ’s approach to fixing mergers.

A U D I E N C E  Q U E S T I O N : With the increasing number of announcements that you will review con-
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summated deals, how, if at all, does your economic perspective or study change when you look at

small deals that are not HSR reportable?

K A T Z : Well, the short answer is I don’t know if it does. I mean, I haven’t thought about it. Off the

top of my head, I can’t think of something that would be different, other than the scale of it. I haven’t

got anything in mind. It’s wrong to think that we don’t look at small deals and consider whether to

challenge them, although I think we have some problems getting the data. The Division can chal-

lenge, does challenge, and has challenged things that fall under the filing requirements.

A U D I E N C E  Q U E S T I O N : You mentioned at one point during your discussion of unilateral effects

analysis the effect on things other than price. I’m curious about how you analyze a unilateral effects

case that does not have anything to do with price, whether it’s an innovation question or a further

products differentiation question.

K A T Z : The analysis is the same as with price. If you thought we were just doing unilateral effects

with simulations, you would think we were taking a narrower view than we actually do. Even if we’re

thinking about price, we try to understand the economic incentives of the firms to increase price and

ask how those change with the merger. We would do the same thing with product quality or with inno-

vation. We might ask if the reason one party was undertaking some program to innovate, for exam-

ple, was explicit concern with the other party because there was some dimension along which the

parties were the two primary competitors. So we’d basically conduct the same sort of analysis. We

would ask, “Is there some reason to think that, within this broader market, this particular behavior

is driven specifically by this other firm?” And if this behavior is important enough, and if we under-

stand it well enough, then that would be the basis for being concerned about harm to competition.

N E L S O N : Do you think about competition between innovators as being similar to competition involv-

ing potential entrants? In other words, one firm has a product in one part of product space, the other

one is innovating and might be moving or introducing a second product in another part of product

space, and so you’d be thinking about it? For example, maybe both have heart drugs, but there are

side effects and so one has a heart drug with one cluster of side effects and they’re working on some-

thing that will reposition it and create a new drug that will have the same side effects as this merg-

er partner, in which case you might be more concerned about that merger than you would be if that

innovation effort wasn’t ongoing.

K A T Z : Certainly as a matter of economic theory you could have a case where you were worried

about potential repositioning, driven by innovation, but that might be a hard case to litigate. Typically,

potential entry cases are difficult, and it seems to me that this case would be doubly hard. But it’s

certainly something we could and, I think, would examine and analyze. If we thought we had real-

ly good evidence and a significant competitive effect, then we would bring the case. But there are

a lot of hurdles you have to get over to get to the point of saying we have strong reasons and good

evidence to believe this. I think the more likely scenario would be that you would see a firm with sig-

nificant projects clearly aimed at the other firm, and that we would be worried about what would hap-

pen to those projects. It would be part of understanding the structure of the market and why we

believe that these firms are particularly close to each other. Among some people complaining

about unilateral effects, I’m sure there’s a suspicion out there that we would say: “Well, these are the

two firms merging. It would be nice if they were the neighbors and we could bring a unilateral effects
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case; therefore, they must be neighbors, so go figure out how.” We don’t do that, and we need to

make clear what we do instead. However, with repositioning, there can be a danger that you’re either

going to do that unconsciously or it’s going to look like you’re doing it.

A N T I T R U S T  S O U R C E : The predicted price effects of Bertrand (differentiated product) models

can (and frequently do) differ substantially between models assuming constant elasticity of demand

and linear demand (with the former predicting much larger price increases). In the absence of suf-

ficiently strong econometric way of distinguishing between those two alternatives, any ideas on how

to choose one or the other?

K A T Z : The fact that algebraic models can be sensitive to assumptions is one of the reasons that

we must always test our models against reality. In addition to formal statistical studies, we would look

for past episodes in the market to see what light they might shed on what would be likely to hap-

pen in the matter under consideration. We would also look for other evidence of how the market

works. For example, customer and supplier interviews, as well as documents, might provide qual-

itative senses of the character of demand. 

A U D I E N C E  Q U E S T I O N : Looking back at your time at the FCC, do you think you’re working with

a different kind of standard today than when you were looking at mergers at the FCC? If so, does

this difference affect your analysis?

K A T Z : I’m not sure it affected the economics so much, but, yes, there was a different standard

because the FCC has a broader, public interest standard. Certainly, when you examine media mar-

kets there’s an additional set of considerations that come into play at the FCC because the ques-

tion involves issues of source diversity—going beyond being concerned about the commercial

aspect, to being concerned with the effects on democratic society. Those sorts of issues don’t arise

in the analysis we’re doing. In that sense, there clearly is a difference. Another difference you see,

not so much in the analysis of the mergers, but certainly when you’re thinking about remedies, is

that the Division generally does not want to be in the business of regulating industries and does not

want to have a consent decree getting into the guts of the industry and taking a lot of work to over-

see. The FCC is in that business, although it may not like it. The FCC clearly has a broader range

of tools and things it can do for dealing with a merger. That affects how you think about the reme-

dy, and some of that can feed back into your analysis of the merger itself.

A N T I T R U S T  S O U R C E : As is well known, your research on network effects has significantly influ-

enced how economists approach antitrust in markets characterized by network effects (e.g.,

MCI/Worldcom, Microsoft). Do you see any need to revise the rules of the game (or reorder the rules)

in matters involving network effects? Are the Guidelines still relevant for those purposes?

K A T Z : I don’t think network effects create the need for a “new antitrust” or even for new merger

guidelines. For one thing, network effects have long been important, and we have made it this far.

Second, in many ways, network effects are just another form of increasing returns to scale. That said,

I do think that standards and compatibility decisions raise interesting new dimensions of conduct

to examine, and the importance of consumer expectations about future sales certainly adds to the

complexity of analysis in novel ways. In the end, the possibility of network effects is another reason

that we must examine the institutional and informational structure of markets in detail in order to
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understand market behavior and competitive effects as well as we can. As in all of antitrust, ana-

lysts should be careful—and humble.

A U D I E N C E  Q U E S T I O N : Are there circumstances in which the Division would consider some sort

of price regulation to compensate for a loss of competition or a substitute of competition?

K A T Z : I’m not going to answer that question because the issue has already been raised publicly

with regard to the proposed EchoStar-DirectTV deal; the question is too close to an actual case that’s

going to be in front of us. I will tell you we would look at the regulatory regime that’s in place as part

of understanding industry structure and understanding where things are. So certainly if you’re in a

case where there was price regulation at the time of the merger, we would take that into account in

thinking about the competitive effect of the merger. The open question, which, as I said, I will

explicitly avoid answering, is what if we were told in some merger, “Well, don’t worry, there’s this other

regulatory body that’s going to take care of the prices. They haven’t yet, but they’re going to.” As I

said, that is an issue we may well be confronting in the future.

N E L S O N : You indicated quite strongly that when you get into an econometric analysis in the con-

text of a merger, you are encouraging parties to have some sort of dialogue and you indicated that

it would be, in some cases, difficult to share the data because the data are proprietary. Would you

be willing, even in those contexts, to go as far as sharing the functional form, the parameters, the

econometric estimation approaches that were used, and the signs and significance of the coeffi-

cients? Even without sharing the values of the actual parameters or giving the data, there is a lot of

information that could be shared. Would you be willing to open up the DOJ economists’ analysis in

ways that protect the confidential data, but provide the parties with detailed insights into the econo-

metric studies that are being done by the DOJ staff? The FTC historically has not been willing to share

this type of detailed information about their econometrics. As a result, it is somewhat unclear that

the agencies are willing to share this type of information.

K A T Z : I could be wrong because I wasn’t in on all the details, but my understanding is that we’ve

done that. I can’t comment on the FTC, but the Division had a matter where I believe we told the par-

ties everything except for giving them certain confidential data from third parties. The parties had

their own data set on which they basically reran our regressions and then said, “Well, here’s how we

think you should change them.” I remember seeing tables comparing their coefficients and ours, and

we tried to tell them as much as we could about what we were doing.

N E L S O N : You were talking about looking at coordinated effects cases and looking at the indicia

for tacit collusion (as opposed to explicit collusion). It has been my experience that some staff attor-

neys look at a history of whether there hass been explicit collusion in the industry to assess whether

tacit collusion is likely in the future or not. As an economist, this approach hasn’t always struck me

as a particularly sensible thing to do because, while you may get some information about the like-

lihood of collusion from explicit collusion cases, it may be that what led to explicit collusion is the

fact that tacit collusion is unlikely to be successful, given the market’s characteristics. Do you think

a historical record of explicit collusion is relevant to the analysis of a merger? 

K A T Z : I think a record of historical collusion is a relevant factor. However, I would want to under-

stand how the collusive scheme worked. This has come up in some investigations I’ve been
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involved in. I want to know how this scheme worked, how broad did it have to be, how much detail,

because, as you’re saying, so many things can cut both ways. Understanding the scheme and what

happened can give you a lot of insight into the workings of the market. One argument is that you’ve

seen collusion is feasible, because they have done it. Then, the counter argument is that they had

to do it illegally, so that shows how hard it must have been to do it tacitly. If you look at the actual

workings of the scheme (see what the parties did and didn’t know, see what information they might

or might not have shared, see whether they allocated customers or colluded through prices), I think

you can understand the workings of the industry better, but you don’t want to do it by asking only

whether they colluded or not. You want to do it by saying: “They colluded. Let’s understand what

happened then. Did it attract entrants? Did they have to take on new members, for example?” 

It’s a good natural experiment. If people tell you entry is really easy, and then you say, “Well, that’s

interesting, but fifteen years ago the technology was the same and you guys colluded and you

raised prices 20 percent, and nobody entered,” how is that consistent with entry being so easy and

holding prices to competitive levels? Now, that’s not the way Phil was describing the investigato-

ry process, which may be an accurate description of past practice. I described what we do now.

I can’t speak for the past.

A U D I E N C E  Q U E S T I O N : You talk about how it’s difficult to evaluate efficiencies or that parties are

not making a strong effort to adequately demonstrate efficiencies. That was discussed in the Heinz

decision and it was an issue that came up in a Newport News transaction. How do you go about

determining when efficiencies are strong enough or adequate enough to outweigh the loss of com-

petition in a deal that’s going from three to two, and can efficiencies ever justify a merger from two

to one?

K A T Z : That’s a theoretical and a practical question. For the two-to-one merger, the answer, in 

theory, is yes. As a practical matter, I don’t know. If you have an example, I’m happy to look at it;

the staff would look at it and think it through. I think it’s fair to say that even if we conclude that this

unnamed merger is a two-to-one, we will think about it. How it will turn out, we’ll have to see. We also

have to examine whether it’s really a two-to-one.

N E L S O N : One of the hot issues over the years has been the interface between intellectual prop-

erty and antitrust. What things has the Division been thinking about doing to clarify its policies in this

area? 

K A T Z : There are attempts in the sense that various deputies have gone out and spoken about it.

I’m not sure if Charles James has specifically addressed that or not. One of the things we’ve said

is there’s no “convenient facilities doctrine.” I think part of the problem in dealing with intellectual

property is that people tend to think it doesn’t really cost you anything if somebody else uses it, and

it would be nice for them if they could use it, so we should let them do that. So, in that sense I think

you could say the current version of the Justice Department comes out pretty strongly in favor of the

intellectual property rights and doesn’t see that you have a generic duty to deal or that there’s some-

thing illicit about getting patents. We understand—and the Intellectual Property Guidelines have

said—that while licensing is a good thing, you don’t have an obligation to grant a license to anybody

who wants one. Of course, you can abuse the licensing process, and we’ll look at it, but it’s going

to be within the confines of antitrust law, and we’re not going to say that somehow intellectual 

property creates extra obligations on you.
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A U D I E N C E  Q U E S T I O N : What published articles, not working papers, in the economics or law

and economics literature have you read over the past three to five years that have most influenced

your views on Industrial Organization theory (“IO”) and antitrust law?

K A T Z : I can’t think of anything that’s had a big influence on how I think about it. I will tell you about

what I read. I have a stack of various appellate court decisions. I’ve been spending my time read-

ing through those because, in the end, even if a matter doesn’t go to litigation, we’re supposed to

be enforcing the law. So I spend a fair amount of time trying to get a much sharper understanding

about how the courts think about antitrust economics, which is not always in accord with how econ-

omists think. Academic economists often say the courts don’t really understand us, and then off they

go to do their thing. Academic economists—if we’re going to make progress in this area—need to

understand a lot better how and why the courts think about antitrust issues. So part of what I’ve been

doing is trying to get a much better sense of the mindset of the courts. Economists probably should

have more sensitivity in thinking about the theoretical approach. Economists should think about the

real problems the courts face. In academic research, one can write down a formal model and say,

in this model, this practice has these effects. Then you can write down a second model in which the

practice has different effects. You have two completely rigorous analyses. The problem is, the court

has to know, when it is confronted with a cross-section of cases, is it likely to be in this world or that

world? If I take a given action, I know that in some models what I’m going to do is a good thing and

in some it’s a bad thing. Well, how do I know I’m right more often than not? Economics, in general,

hasn’t done a very good job of answering that sort of question. Academic economists tend not to

be very good at giving good rules of thumb. We tend to be very good at taking a particular thing

and analyzing it to death. That’s one of the reasons for not pointing to an individual article that I would

say has really shaped how I think about IO and antitrust law. If there were an article that said “Here’s

how we should balance the realities of what actually happens either in investigating a matter or 

litigating it,” then that would become the article, but I haven’t seen one like that. Articles tend to 

present a specific model, a specific topic, and provide incremental information.

A U D I E N C E  Q U E S T I O N : What appellate cases have you read?

K A T Z : I don’t think I could single one out. Basically, I’m just trying to read strings of cases. For

instance, I’ve been reading a string of decisions on exclusive dealing and working backwards on

that, and I have been reading a group of cases on predation. I’d have to say that detailed economic

models pretty clearly say that the way many courts analyze predation is incorrect. For example, the

search for the “right” cost floor is wrong because there isn’t a right cost floor. For any cost floor you

can come up with, I can come up with a model in which it’s the wrong floor. So the real question we

face is: What’s the right rule on average? Unfortunately, I don’t think economists have taken a real-

ly good look at that, although some academic economists have taken this on in a separate law review

literature. I have read other cases as well, like Stearns Airport Equip. Co. v. FMC Corp., (170 F.3d

518) in which I learned about the differences in electromechanical and hydraulic jetways. It’s not as

if I look at one particular thing that has changed my way of thinking about stuff, if for no other rea-

son than the decisions tend to be so incremental until you go back forty years or so.

A U D I E N C E  Q U E S T I O N : Could you ever have competitive injury or anticompetitive effects in an

attempted monopolization case based on predatory pricing? As an economist, would you say that

you could never have anticompetitive effects in a case involving predatory pricing by a firm whose
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market share is such that a monopolization case cannot be brought, so an attempted monopoliza-

tion case is brought, instead?

K A T Z : As a matter of theory, I would not say “never.” I can write down a model in which a firm has

a small market share and can engage in predation that harms consumers. That’s a different ques-

tion than asking if I can point to any markets that actually look like that. Again, it’s something I’m cer-

tainly not going to rule out as a matter of theory. I’m fond of saying that there is no general theorem

in antitrust economics except the one that says there are no other general theorems. Hypothetically,

there are situations in which almost anything can happen and that’s one of the problems I have with

some of the claims that have come out of the Chicago school of antitrust. The good thing about the

Chicago school was that, compared to what was being done before it came along, it increased the

level of rigor and analysis. The bad thing about it is that it pushed the completely false notion that

you could have a two-line proof that there was no such thing as predation. Things are just too indus-

try specific and too fact intensive. Never say never; but that said, it’s one thing to come up with a

theoretical curiosity, and it is another really to build a case. 

You’re going to keep getting these on-the-one-hand/on-the-other-hand economist answers, but

I think that’s really the right approach.�
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