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One of the most hotly debated subjects in the United States and the European 

Union has concerned the circumstances under which the owner of intellectual property 

rights can be compelled to license those rights to another.  Since the European 

Commission’s 1988 Magill TV Guide decision,1 there has been an on-going dispute over 

what constitutes “exceptional circumstances” under EU competition law to require 

compulsory access to intellectual property rights.2  The European Commission’s March 

24, 2004 Microsoft decision opens a new chapter in this lively debate.   

  

On March 24, 2004, the European Commission concluded its five-year long 

investigation into Microsoft Corporation’s business practices relating to its Windows 

operating system.  The Commission found that Microsoft violated “European Union law 

by leveraging its near monopoly position in the market for PC operating systems (OS) 

onto the market for group server operating systems and for media players.”3  The 

Commission concluded that “Microsoft abused its market power by deliberately 

restricting interoperability between Windows PCs and non-Microsoft work group 

servers, and by tying its Windows Media Player (WMP), a product where it faced 

competition, with its ubiquitous Windows operating system.”4 

 

The Commission imposed remedies with respect to interoperability and tying:   

As regards interoperability, Microsoft is required, within 120 
days, to disclose complete and accurate interface 
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documentation which would allow non-Microsoft work group 
servers to achieve full interoperability with Windows PC's 
and servers. This will enable rival vendors to develop 
products that can compete on a level playing field in the 
work group server operating system market. The disclosed 
information will have to be updated each time Microsoft 
brings to the market new versions of its relevant products.  

 
… 
 

As regards tying, Microsoft is required, within 90 days, to 
offer to PC manufacturers a version of its Windows client PC 
operating system without WMP.5 

 

 

Under the decision, Microsoft would be entitled to reasonable remuneration to 

the extent that any of the interface information is protected by Microsoft’s intellectual 

property and Microsoft is not obligated to disclose the Windows source code.  The 

Commission will appoint a Monitoring Trustee to “oversee that Microsoft's interface 

disclosures are complete and accurate, and that the two versions of Windows are 

equivalent in terms of performance.”6 

 

According to the Commission, “[t]he legal underpinnings of the Commission’s 

case is not in any way novel.  Both parts of the Commission’s case are based on a 

consistent pattern of Court jurisprudence.”7  In support of its decision with respect to 

interoperability, the Commission noted the decisions of Commercial Solvents8 

Télémarketing9 and Magill.10  These decisions were rendered by the European Court of 

Justice, now known as  the Court of Justice of the European Communities, the highest 

court in the European Union, in 1974 (Commercial Solvents), 1985 (Télémarketing), and 
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1995 (Magill).  Commentators have long debated the significance of each of these 

decisions.  

 

Although Commercial Solvents and Télémarketing do not involve intellectual 

property rights, the interpretation over the scope of their holdings will be an integral part 

of the further judicial review of the Commission’s Microsoft decision.  The Commercial 

Solvents case involved a complaint by a company that could no longer obtain supplies 

of raw materials used to manufacture a certain product following a decision by its 

supplier, which had a dominant position, to use those raw materials to manufacture the 

same product.  In that case, refusal to supply was held to constitute an abuse of a 

dominant position.  The Télémarketing case involved a complaint by a company that 

wished to include in its television advertising its own phone number in order to 

undertake telemarketing activities.  In Télémarketing, the court declared that there is an 

abuse of a dominant position when the holder of a legal monopoly, without any objective 

necessity, reserves for itself or an affiliated company, an ancillary activity in a separate 

market with the possibility of eliminating all competition.  One aspect that will be a focus 

of contention is that both of these cases involved situations where there had been a 

prior relationship between the party with the dominant position and the party alleging 

abuse of dominance. That was not the case in the Magill case, which does concern 

compulsory licensing of intellectual property rights. 

Microsoft contends that the order with respect to interoperability amounts to a 

broad compulsory license of Microsoft’s copyrights, patent rights and trade-secret rights 

and that the order with respect to supplying a version of its Windows client PC operating 
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system without Windows Media Player, or  “code-removal remedy,… amounts to a 

compulsory license of the Windows trademark” and a broad compulsory license of 

Microsoft’s copyrights in that Microsoft’s copyrights provide it with the “exclusive right to 

create adaptations or derivative works.”11  

Microsoft further contends the order “violates the European Union's international 

treaty obligations pursuant to its membership in the WTO  or  World Trade Organization 

[,]… runs afoul of European law;… also runs afoul of the European Commission's 

obligations to respect the WTO's …agreement on Trade Related Aspects of Intellectual 

Property Rights.”12 

Counsel for Microsoft has indicated that the company would seek legal review 

with the Court of First Instance within seventy (70) days based on its “belief that the 

Commission … is ordering the broadest compulsory licensing of intellectual property 

rights since the European Community was founded more than 50 years ago.”13  As 

shown by a brief review of the few relevant cases, counsel for Microsoft correctly 

characterizes the order as constituting broadest compulsory licensing of intellectual 

property rights since the European Community was founded.  Indeed, Magill is the only 

case decided by the European Union’s highest court imposing compulsory licensing of 

intellectual property. 

 

The purpose of this paper is to explore the primary precedents in the European 

Union applicable to the compulsory licensing aspects of the Commission’s Microsoft 

decision.  The emphasis will be on the actual decisions as opposed to the 
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characterization of the decisions by numerous commentators.   In addition to the three 

cases cited by the Commission, the other key cases involve car parts (Volvo AB v. Erik 

Veng (U.K.) Ltd14), televised broadcasts of horse racing (Tierce Ladbroke v.  

Commission15), distribution of newspapers (Oscar Bronner GmbH & Co. KG v. 

Mediaprint Zeitungs- und Zeitschriftenverlag GmbH & Co. KG 16), IMS (copyright to 

1860 brick structure) and computer chips (Intel v. Via).  The last two matters have been 

subject to the most analysis over the past three years.  The Intel v. Via litigation in the 

United Kingdom17 was settled on April 7, 2003 as part of a global settlement of pending 

litigation18 and thus will not be the source of additional legal developments.  Although 

the European Commission’s July 3, 2001 decision19 imposing interim relief in NDC 

Heath/IMS, which had been suspended by the Court of First Instance,20 was withdrawn 

by the Commission on August 13, 2003,21 the Court of Justice for the European 

Communities may provide additional guidance on compulsory licensing of intellectual 

property when the court decides the long pending request for a preliminary ruling from 

the Frankfurt District Court in the copyright action between NDC and IMS.  After some 

basic background, I will review the cases in chronological order.   

 

Background 

The key decisions in the courts of the European community balance the broad 

scope of Article 82 EC with Article 295 EC.  

 

Article 82 EC provides in pertinent part: 
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Any abuse by one or more undertakings of a dominant position ... shall be 

prohibited as incompatible with the common market... 

Such abuse may, in particular, consist in: 

(a) ...  imposing  ...  unfair trading conditions; 

(b) limiting production, markets or technical development...; 

(c) applying dissimilar conditions to equivalent transactions 

with other trading parties, thereby placing them at a 

competitive disadvantage; 

(d) making ... contracts subject to acceptance by the other 

parties of supplementary obligations which, by their nature or 

according to commercial usage, have no connection with the 

subject of such contracts. 

 

Article 295 EC (former Article 222 of the EC Treaty) provides that the Treaty 

“shall in no way prejudice the rules in Member States governing the system of property 

ownership.” 

 

The relevant cases often involve a complaint lodged to the European 

Commission along with parallel proceedings in the national courts of the Member States 

and/or litigation in the courts of a Member State followed by a request for a preliminary 

ruling from the European Court of Justice.  Under Article 234 EC, a national court can 

request a preliminary ruling from the Court of Justice of the European Communities to 

guide its judgment.  Commercial Solvents, Magill, and Ladbrooke arose from a 
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complaint to the Commission.  Volvo, Télémarketing, and Bronner, involved a request 

for a preliminary ruling from the national courts, respectively, in the United Kingdom, 

Belgium, and Austria.  lMS involves both a complaint to the Commission and a request 

for a preliminary ruling from the Frankfurt District Court. Intel v. Via involves a defense 

to a patent infringement action in the United Kingdom. 

 

Decisions by the European Commission are subject to appeal to the Court of 

First Instance,22 which was created in 1989.  Decisions by the Court of First Instance 

are subject to appeal to appeal to the Court of Justice of the European Communities.23  

 

As in the United States, often the process is long and drawn-out.  

 

Commercial Solvents v. Commission 

The starting point for understanding the Commission’s decision with respect to 

what the Commission refers to as “interoperability” is the 1974 decision by the 

European Court of Justice in Commercial Solvents v. Commission.24 The defendants 

were Commercial Solvents and Istituto, its 51% owned Italian affiliate.  The case arose 

when Istituto, after consulting with Commercial Solvents, advised an Italian customer in 

1970 that Aminobutanol, a raw material used in the manufacture of Ethambutol, would 

no longer be available, except with respect to prior commitments.  The customer had 

purchased the product from Istituto over the prior four-year period.  Istituto had 

commenced manufacturing Ethambutol in Italy in 1970.  
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The court held that a firm with “a dominant position in the market in raw materials 

and which, with the object of reserving such raw material for manufacturing its own 

derivatives, refuses to supply a customer, which is itself a manufacturer of these 

derivatives, and therefore risks eliminating all competition on the part of this customer, 

is abusing its dominant position.”25  The court also addressed the issue as to whether 

the Commission was empowered to compel the defendants to supply the raw materials.  

The court held that where the Commission finds an infringement, the authority to end an 

infringement “may include an order to do certain acts or provide certain advantages 

which have been wrongfully withheld as well as prohibiting the continuation of certain 

action, practices or situations which are contrary to the Treaty.”26  The defendants may 

be required to submit proposals to the Commission on how to bring the situation into 

conformity with the requirements of the Treaty.27 

 

 

Télémarketing 

 

The next case cited by the Commission is the European Court of Justice’s 1984 

decision in Centre Belge d'Etudes du Marché - Télémarketing SA (CBEM) v SA 

Compagnie Luxembourgeoise de Télédiffusion (CTL).28  The matter came before 

European Court of Justice as a result of a request for a preliminary ruling from the 

Belgian Tribunal de Commerce de Bruxelles under Article 177 of the EEC Treaty (now 

Article 234 EC).  CBEM had filed an action seeking an injunction restraining CTL, which 

runs the RTL television station, and Information Publicité, which is a subsidiary of CTL 
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and RTL’s exclusive agent for television advertising aimed at the Benelux countries 

“from refusing to sell it television time on the RTL station for telephone marketing 

operations using a telephone number other than that of Information Publicite.”29  CBEM 

had entered into an agreement with Information Publicite which allowed CBEM to 

advertise its telephone number and then conduct telemarketing activities.  At the 

expiration of that agreement, Information Publicite changed its policy and CBEM 

claimed that the requirement to use the telephone number of Information Publicité 

constituted an abuse of a dominant position.30   

 

The key issue before the court concerned the relationship between the legal 

monopoly possessed by CTL and Information Publicité with respect to television 

advertising and telemarketing activities.  As restated by the court, two questions were 

presented by the Tribunal de Commerce: 

 

whether Article 86 of the Treaty [now Article 82 EC] applies to an undertaking 

holding a dominant position on a particular market where that position is due not 

to the activities of the undertaking itself but to the fact that by reason of 

provisions laid down by law there can be no competition or only very limited 

competition on the market.31 

 

whether an undertaking holding a dominant position on a particular market, by 

reserving to itself or to an undertaking belonging to the same group, to the 

exclusion of any other undertaking, an ancillary activity which could be carried 
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out by another undertaking as part of its activities on a neighbouring but separate 

market, abuses its dominant position within the meaning of Article 86.32  

 

    With respect to the first question, the court held that EU competition law applied 

to a firm holding a dominant position “even where that position is due not to the 

activities of the undertaking itself but to the fact that by reason of provisions laid down 

by law there can be no competition or only very limited competition on that market.”33 

 

   The court then considered the standard for determining whether the conduct in 

question constituted an abuse of a dominant position. The court declared that there is 

an abuse of a dominant position in violation of EU competition law:  

 

where, without any objective necessity, an undertaking holding a dominant 

position on a particular market reserves to itself or to an undertaking belonging to 

the same group an ancillary activity which might be carried out by another 

undertaking as part of its activities on a neighbouring but separate market, with 

the possibility of eliminating all competition from such undertaking.34 

 

 

Volvo v. Veng 

The 1988 decision by the European Court of Justice in Volvo AB v. Erik Veng 

(U.K.) Ltd35 addressed the issue as to whether the refusal to grant a license to 

intellectual property rights, in return for reasonable royalties, could constitute an abuse 
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of a dominant position.  The case concerned a registered design for body panels of a 

car.  Veng imported licensed body panels into the United Kingdom.  Volvo filed an 

infringement action seeking to enjoin importation and marketing.  Veng contended that 

Volvo’s refusal to license was an abuse of a dominant position.  The High Court of 

Justice of England and Wales requested a preliminary ruling from the European Court 

of Justice on whether the refusal to grant a license for the import and sale of such 

panels could, in certain circumstances, be regarded as an abuse of a dominant 

position.36  The European Court of Justice reasoned that since “the right . . . to prevent 

third parties from manufacturing and selling or importing . . . products incorporating the 

design constitutes the very subject-matter of his exclusive right,” and an obligation to 

license third parties would deprive the owner from the substance of his exclusive right, 

that “a refusal to grant such a licence cannot in itself constitute an abuse of a dominant 

position.”37 

 

The right to refuse to license was not regarded as absolute.  The court noted: 

“the exercise of an exclusive right . . . may be prohibited . . . if it involves . . . certain 

abusive conduct such as the arbitrary refusal to supply spare parts to independent 

repairers, the fixing of prices for spare parts at an unfair level or a decision no longer to 

produce spare parts for a particular model even though many cars of that model are still 

in circulation. . .”38 

 

Magill 
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This matter arose when television broadcasters refused to license copyrights in 

program listings to Magill TV Guide Ltd.  Each broadcaster published weekly guides for 

its own programs.  In 1986, Magill started publishing a comprehensive weekly guide in 

for the programs of the different broadcasters.  Copyright infringement lawsuits were 

filed in Ireland and England and the copyrights of the different broadcasters were 

upheld.  Magill lodged complaint with the Commission alleging that refusal to license 

constituted an abuse of a dominant position and in 1988 the Commission issued a 

decision directing that a license be issued.39  The television broadcasters sought to 

annul the Commission’s decision.  The European Commission’s decision was upheld by 

the Court of First Instance in 199140 and then by the European Court of Justice in 

1995.41  

 

The European Court of Justice held that “...the exercise of an exclusive right by 

the proprietor may, in exceptional circumstances, involve abusive conduct.”42  The court  

noted that the broadcasters were the “only sources” of the information on program 

scheduling “which is the indispensable raw material for compiling a weekly television 

guide” and that viewers would seeking information on programs for the week ahead 

would have “no choice but to buy the weekly guides for each station and draw from 

each of them the information they needed to make comparisons.”43  The court found 

that the refusal to license had prevented the appearance of a new product, a 

comprehensive weekly guide to television programs,44 and that there was no 

justification in either television broadcasting or publishing television magazines.  The 

Court then relied on its earlier decision in Commercial Solvents in noting that the 
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broadcasters “reserved to themselves the secondary market of weekly television guides 

by excluding all competition on that market … since they denied access to the basic 

information which is the raw material indispensable for the compilation of such a 

guide.”45  In both Commercial Solvents and Magill, the court viewed as an abuse of 

dominance the refusal by firms with dominant positions to supply raw materials 

necessary for a secondary or downstream market while reserving that secondary 

market for themselves or their affiliated companies by excluding all competition. 

 

The Court also relied on Commercial Solvents46 in holding that the Commission 

was empowered, depending on the nature of the violation, to issue an “order to do 

certain acts or things which, unlawfully, have not been done as well as an order to bring 

an end to certain acts, practices or situations which are contrary to the Treaty.”47  

 

Ladbroke  

In Tierce Ladbroke v.  Commission,48  a Belgium betting establishment sought 

access to broadcasts of French horse races and alleged that the refusal to license was 

an abuse of a dominant position.  The request for relief was rejected by the European 

Commission and the Court of First Instance.49  The Court of First Instance held that the 

refusal to supply cannot constitute an abuse of dominance unless it concerns “a product 

or service which was either essential for the exercise of the activity in question, in that 

there was no real or potential substitute, or was a new product whose introduction might 

be prevented, despite specific, constant and regular potential demand on the part of 

consumers.”50 
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The court concluded that the televised broadcasting of horse races was “not in 

itself indispensable for the exercise of bookmakers' main activity, namely the taking of 

bets…”51  In other words, since the bets were placed before the horse races, broadcasts 

of the televised horse races could not be regarded as necessary for the running of the 

booking business. 

 

 

Bronner  

In Oscar Bronner GmbH & Co. KG v. Mediaprint Zeitungs- und 

Zeitschriftenverlag GmbH & Co. KG,52 the European Court of Justice again addressed 

what constituted “exceptional circumstances” to require one company to deal with 

another.  The proceeding before European Court of Justice arose from a request for a 

preliminary ruling from an Austrian court.53  The publisher of Der Standard, a regional 

daily newspaper in Austria, filed a compliant seeking an “an order requiring Mediaprint 

to cease abusing its alleged dominant position on the market by including Der Standard 

in its home-delivery service against payment of reasonable remuneration.”54   

Mediaprint, which owned the largest newspaper in Austria, had the only nationwide 

home delivery service in Austria.  Der Standard contended that it “would be entirely 

unprofitable for it to organise its own home-delivery service.”55  The European Court of 

Justice found no basis for compelling distribution. The court noted that abuse of a 

dominant position required that the refusal eliminate all competition on the part of the 

person requesting the service, such refusal be incapable of being objectively justified, 
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and the service be indispensable to carrying on that person’s business.56  The court 

noted that there were other ways of distributing daily newspapers, such as by mail, sale 

in shops and kiosks,57 and there appeared to be no “technical, legal or even economic” 

obstacle for any publisher establishing, either by itself or with other publishers of daily 

newspapers, a home-delivery distribution system.58 

 

 

NDC Health/IMS Health  

The complex factual background behind the European Commission’s July 3, 

2001 decision imposing remedial measures and the subsequent history is mind 

numbing.  The pertinent facts are as follows: In Germany, pharmaceutical sales 

information is aggregated and provided to pharmaceutical companies.  IMS provides a 

regional sales-data service based on a brick structure known as the 1,860 brick 

structure.  The Frankfurt District Court (Landgericht Frankfurt am Main) held that IMS 

enjoyed copyright protection under German copyright law and granted separate 

injunctions prohibiting NDC and AzyX from using structures derived from the 1,860 brick 

structure.  NDC requested a license from IMS, which was refused.   

 

NDC lodged a complaint with the Commission alleging that IMS’s refusal to 

license constituted an abuse of a dominant position.  IMS contended that there was no 

basis for relief under EU competition law. 

 

On July 3, 2001, the European Commission adopted a decision that imposed 
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interim protective measures requiring IMS to license its competitors, NDC and AzyX, 

subject to the payment of royalties.59  The decision found exceptional circumstances 

because the brick structure had become a defacto industry standard, refusal to license 

was likely to eliminate all competition in the relevant market, use of the structure was 

indispensable to carrying on business in the relevant market, and that the refusal to 

grant licenses was not objectively justified.  The Commission found that likelihood of 

irreparable harm to the public and balance of hardships justified interim measures and 

such damage could not be remedied by a decision adopted upon the conclusion of the 

administrative procedure. 

 

On July 12, 2001, the Frankfurt District Court sought a preliminary ruling 

European Court of Justice on the interpretation of Article 82 in the context of IMS’s 

action for copyright infringement.  That proceeding is still pending.60  The preliminary 

injunction issued by the Frankfurt District Court against NDC was stayed pending a 

preliminary ruling from the European Court of Justice.   

 

On August 6, 2001, IMS applied to the Court of First Instance for annulment 

under Article 230 EC of the Commission Decision and for suspension of operation 

under Article 243 EC.  IMS contended that a refusal to license intellectual property 

rights constitutes an abuse of dominance in only two circumstances.  The first is where 

there is “additional behaviour that is, in itself, abusive, such as unlawful pricing.”61  The 

second, is where there is an essential facility, which IMS contended requires two distinct 

markets “and the product or service supplied in one (usually an upstream) market is a 
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necessary input for the production of goods or services in the second (usually 

downstream) market.”62 

 

On August 10, 2001, execution of the Commission’s interim measures decision 

was suspended by an ex parte order of the President of the Court of First Instance63 

and then suspended by the same judge on October 26, 2001 following a hearing before 

both parties.64  In the suspension decision, the President of the Court of First Instance 

noted that the characterization of the refusal to license at issue depended on “on the 

correctness of the Commission's interpretation of the case-law concerning the scope of 

the exceptional circumstances.”65  The decision held that “where the abusive nature of 

the applicant's conduct is not unambiguous having regard to the relevant case-law and 

where there is a tangible risk that it will suffer serious and irreparable harm if forced, in 

the meantime, to license its competitors, the balance of interests favours the unimpaired 

preservation of its copyright until judgment in the main action.”66  The President of the 

European Court Justice dismissed NDC’s appeal of the suspension decision.67 The 

proceeding before the Court of First Instance for annulment under Article 230 EC of the 

Commission’s decision was suspended on September 26, 2002 pending the review by 

the Court of Justice of the European Communities of the request from the Frankfurt 

District Court for a preliminary ruling. 

 

On August 13, 2003, the European Commission withdrew its decision imposing 

interim measures on the grounds that the Commission’s intervention was no longer 
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necessary to enable NDC Health to compete with IMS Health.68  AzyX had withdrawn 

from the German market on March 12, 2003.   

 

According to the European Commission, in its September 17, 2002 judgment, the 

Frankfurt Higher Regional Court held that third parties could not be “prohibited from 

developing freely and independently a brick structure…[with]…more or less the same 

number of bricks.”69  

 

The Commission concluded that due to the September 17, 2002 judgment by the 

Frankfurt Higher Regional Court and the improvement in the commercial position of 

NDC, withdrawal of the Commission’s interim measures decision was necessary 

because “there is no longer the urgency requiring the prevention of irreparable harm to 

NDC.”70 

 

On October 2, 2003, the Advocate General weighed in on the long pending 

referral from the Frankfurt District Court.  He recommended that the Court of Justice for 

the European Communities adopt a standard for finding abuse of a dominant position 

requiring (a) no objective justifications for the refusal to license and (b) use of the 

intangible asset is essential for operating on a secondary market with the consequence 

that such refusal would ultimately eliminate all competition on that market.71 The 

standard would be subject to further condition that the party seeking the license “intends 

to produce goods or services of a different nature” than “the goods or services already 

offered on the secondary market by the owner of the intellectual property right.” 72 
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Intel v. Via Technologies  

In Intel v. Via Technologies the English Court of Appeal considered a patent 

owner’s obligation to license under Articles 81 and 82.73  The case arose from two patent 

infringement actions against Via relating to x86 CPUs and compatible chipsets.  The 

decision notes that between 1998-2000 Intel had 80% of the sales of x86 CPUs and 75% of 

the chipsets.  Via alleged that Intel offered a new license that was limited to chipsets 

compatible to Pentium IV CPUs and required Via to grant Intel broad patent rights in return.  

 

Via disputed the validity of the patents and whether there was an infringement of 

those patents and also raised defenses under Articles 81 and 82 EC and the United 

Kingdom’s Competition Act.  Via contended that refusal to license was abusive.  

Specifically, Via contended that the license was part of a plan to withdraw from marketing 

certain products and force consumers to adopt a new more expensive technology, Intel’s 

patent rights relate to an industry standard, competitors cannot otherwise access the x86 

processor market, and the exercise of those rights unjustifiably prevented the marketing by 

Via of a unique product.  The trial court granted summary judgement for Intel rejecting the 

defenses. 

 

After noting “the ingredients of computer technology, patent infringement and 

Articles 81 and 82 EC Treaty make a somewhat indigestible dish,” the court reversed.74  
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The court rejected contention that Magill and IMS state the only circumstances of 

what constitutes “exceptional circumstances” under Article 82.75  The court noted that it was 

“arguable” that the European Court of Justice “will assimilate its jurisprudence ...more 

closely with that of the essential facilities doctrine applied in the United States” and in that 

event “there could be a breach of Article 82 without the exclusion of a wholly new product 

or all competition.”76 

 

The court held that Via had “real prospects of success” on two separate grounds: 

Intel’s refusal to grant a patent license was an abuse of its dominant position under Article 

82; and Intel’s infringement claim was an unlawful attempt to compel Via to enter into a 

cross-license contrary to Article 81(1).77  

 

The case was subsequently settled.78   

 

Conclusion 

Having reviewed the relevant cases, is there a clear resolution to the question as 

to whether the Commission’s case is based on a consistent pattern of Court 

jurisprudence or does the decision run afoul of European law?  Unfortunately, as I hope 

that you may realized is that there is no simple answer.  Both sides can make strong 

arguments in support their respective positions.   

 

In support of the Commission’s decision, there are: (a) the broad holdings set 

forth in Commercial Solvents, Télémarketing, and Magill; (b) Commercial Solvents, 
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Télémarketing, and Magill were each rendered by the European Court of Justice, the 

highest court in the European Union on European competition law; (c) that even before 

Magill, the ECJ recognized in Volvo that there were certain circumstances that could 

justify regarding the refusal to license intellectual property rights as an abuse of a 

dominant position; (d) that decisions by the European courts after Magill have not 

questioned the fundamental premise that compulsory licensing of intellectual property 

rights may be imposed in exceptional circumstances; (e) that the CFI’s decision in IMS 

involved consideration of a Commission’s interim measures decision, as opposed to a 

decision following a full administrative proceeding; (f) that the Commission’s decision in 

IMS involved a situation where the party owing the copyright maintained that the party 

seeking the compulsory license was in the same market as opposed to a secondary 

market. 

    

Counter arguments could include the following; (a) the decision constitutes the 

broadest compulsory licensing of intellectual property rights since the European 

Community was founded; (b) the decision is contrary to 295 EC, which provides that the 

Treaty “shall in no way prejudice the rules in Member States governing the system of 

property ownership,” (c) that there are only a few number of cases supporting the 

decision, (d) that both Commercial Solvents and Télémarketing did not involve 

intellectual property, (e) Commercial Solvents and Télémarketing both involved 

situations where there was a prior relationship between the party with the dominant 

position and the party contending that the refusal to deal constituted an abuse of a 

dominant position, (f) that Magill is the only case decided by the European Court of 
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Justice adopting a remedy imposing the compulsory licensing of intellectual property 

rights, and (g) that the subsequent decisions in Ladbroke, Bronner, and IMS represent a 

backing away by the European courts from the position stated in Magill. 

 

One thing is for certain, there will be considerable additional discussion and 

debate as this body of law develops. 
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