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QUESTION PRESENTED

This Court has held that antitrust “per se rules are ap-
propriate only for conduct that ... would always or almost
always tend to restrict competition.” Modern economic
analysis establishes that vertical minimum resale price main-
tenance does not meet this condition because the practice of-
ten has substantial competition-enhancing effects. The ques-
tion presented is whether vertical minimum resale price
maintenance agreements should be deemed per se illegal un-
der Section 1 of the Sherman Act, or whether they should
instead be evaluated under the rule of reason.



i

PARTIES TO THE PROCEEDING
AND RULE 29.6 STATEMENT

In addition to the parties named in the caption, Toni
Cochran L.L.C., doing business as Toni’s, was a plaintiff be-
low.

Pursuant to this Court’s Rule 29.6, undersigned counsel
state that Leegin Creative Leather Products, Inc. is a wholly
owned division of Brighton Collectibles, Inc. No publicly
held company owns 10% or more of its stock.



111

TABLE OF CONTENTS

QUESTION PRESENTED .......ccccocivviiriiiinriicieiiereneieen i
PARTIES TO THE PROCEEDING AND

RULE 29.6 STATEMENT .......cccccocviminiininiiniinnennninee i
TABLE OF AUTHORITIES.........ccoceiiicniecreenecees v
OPINIONS BELOW .....ccciiiiiiiiiriininiinteireeiencnre e 1
JURISDICTION......oooiiimiiiiniiiniiiisiiinrenin s 1
STATUTORY PROVISION INVOLVED........cccovvirirnnnnnne. 1
STATEMENT .....coceriimiiiiiiiiiiiiteiteccrncene e 2
REASONS FOR GRANTING THE PETITION ................... 5

I. THE RULE OF DR. MILES IS INCONSISTENT
WITH THIS COURT’S MODERN ANTITRUST

JURISPRUDENCE......c.ccoooeriiireirirerresreeeseeecreesrenaeens 7
A. This Court Has Overturned Analogous Per Se
Rules Against Other Vertical Agreements............... 7

B. There Are No Demonstrable Economic Effects
That Support Per Se Treatment Of Resale Price
MaAINTENANICE ..ceeeeereeeeeeeieeeieeeeeeeeeeererereeerereeerereseneesaes 10

1. Vertical Price And Nonprice Restraints
Often Have Procompetitive Effects On
Interbrand Competition..........ccooeevverreercervennen. 11

2. There Are Many Uses Of Resale Price
Maintenance That Can Enhance Interbrand
Competition And Consumer Welfare.............. 14

3. The |Possibility That Resale Price
Maintenance Might Be Used By A Cartel
Does Not Justify The Rule Of Dr. Miles ........ 16

4. Leegin Used Resale Price Maintenance For
Procompetitive PUrposes ..........cccevceeeeeeeernenns 17



iv

C. There Is No Judicial Experience With Resale
Price Maintenance That Could Enable The Court
To Predict With Confidence That The Rule Of
Reason Will Condemn It......cccovevmveeiiriireeiriereieernnnns 18

II. THE CONTINUING VITALITY OF THE RULE OF
DR. MILES 1S AN ISSUE OF SUBSTANTIAL
PRACTICAL IMPORTANCE.........ccovuriiiiriinine 21

1. THE ARGUMENTS FOR RETAINING THE RULE
OF DR. MILES ARE INSUFFICIENT TO JUSTIFY
ITS CONTINUED EXISTENCE..........ccccovnivrivnniennn. 24

A. Stare Decisis Is Not A Basis For Leaving
Outdated Per Se Rules In Place ........cccoevvveveneennnes 24

B. Congress Has Never Required Adherence To The
Rule Of Dr. Miles ....ooveeveeeeeeineeieeecenneceecceenns 25

IV. AT A MINIMUM, RESALE PRICE
MAINTENANCE BY A MANUFACTURER WITH
NO MARKET POWER SHOULD BE SUBJECT TO
THE RULE OF REASON ......cccooviiiiiiiiiniiicicniene, 27

V. THIS CASE IS AN IDEAL VEHICLE THROUGH
WHICH TO RECONSIDER THE RULE OF
DR. MILES ......cccovvviviiriiriiiiiiiniiiieniesic e 29

CONCLUSION ....c.tioiiniiiiriiirninniiieeesse s seeesessneens 30

APPENDIX A: Opinion of the United States Court of

Appeals for the Fifth Circuit .........ccooevvinniniiiinnnnne. la
APPENDIX B: Opinion of the United States District
Court for the Eastern District of Texas .......c..ccccevueuene 12a

APPENDIX C: Order of the United States Court of
Appeals for the Fifth Circuit Denying Rehearing........ 16a

APPENDIX D: Expert Report of Kenneth G. Elzinga...... 18a



TABLE OF AUTHORITIES
Page(s)
CASES
Albrecht v. Herald Co., 390 U.S. 145 (1968)......c..ccccevreruenne 8
Broadcast Music, Inc. v. Columbia Broadcast

SYs., 441 U.S. 1 (1979) .ot 19
Bus. Elecs. Corp. v. Sharp Elecs. Corp.,

485U.S. 717 (1988) .oeeeveeeeeeeieen 9,12,17,20, 21,24
Cont’l T.V., Inc. v. GTE Sylvania Inc.,

433 U.S. 36 (1977) oot passim
Dr. Miles Med. Co. v. John D. Park & Sons Co.,

220 U.S. 373 (1911) et passim
Fisher Flouring Mills Co. v. Swanson,

137 P. 144 (Wash. 1913)...cccccviniiiniieeieccnecee e 20
FTC v. Ind. Fed’n of Dentists,

476 U.S. 447 (1986) ...oouveeeieririenreirerieeresieneresreseesvennes 10
Grogan v. Chafee, 105 P. 745 (Cal. 1909).....c..ccoevvvvninnns 20
Guardians Ass’n v. Civil Serv. Comm'n,

463 U.S. 582 (1983) ..vevierreverrineereeeteeieesre s eeeene 25
1ll. Tool Works, Inc. v. Indep. Ink, Inc.,

126 S. Ct. 1281 (2000) ...c.ueeveieeieercereerrerirerneneseesvennenns 5
Jefferson Parish Hosp. Dist. No. 2 v. Hyde,

466 U.S. 2 (1984) ..ot seeseseeseenesrennes 28
Khan v. State Oil Co.,

93 F.3d 1358 (7th Cir. 1996)....cc.covvervriciiniecereiinee 21
Monsanto Co. v. Spray-Rite Serv. Corp.,

465 U.S. 752 (1984) oo 13, 20

Nat’l Soc’y of Prof’l Eng’rs v. United States,
435 U.S. 688 (1978) oot 26



vi

Nw. Wholesale Stationers, Inc. v. Pac. Stationery

& Printing Co., 472 U.S. 284 (1985) ...ccvvvvvvvvvmnvcnrennne 28
Pace Elecs., Inc. v. Canon Computer Sys., Inc.,

213 F.3d 118 (3d Cir. 2000)......ccccevumvinmrinininiineenenns 21
Standard Oil Co. v. United States,

221 U.S. 1 (1911) vt 27
State Oil Co. v. Khan, 522 U.S. 3 (1997) ...cccvvvviuiiiicns passim
Tex. Indus., Inc. v. Radcliff Materials, Inc.,

451 U.S. 630 (1981) .covvvrerierenereecciiieinseinnse e 25
Texaco Inc. v. Dagher, 126 S. Ct. 1276 (2006).................. 4,5
United States v. Arnold, Schwinn & Co.,

388 U.S. 365 (1967) c.ueeveeieiercirreencnercisinccinnieienen 7,8
United States v. Colgate & Co.,

250 U.S. 300 (1919) c.oeoviieieeeeeeirecrenecrreeceisiee s 22
Walsh v. Dwight, 58 N.Y.S. 91 (App. Div. 1899)................ 20
STATUTES
Consumer Goods Pricing Act of 1975,

Pub. L. No. 94-145, 89 Stat. 801 .......ccceovverivivrnirrnnnne. 26
McGuire Act, Pub. L. No. 82-542,

66 Stat. 631 (1952) ...cueeireeieereenereerrenrcr s 26
Miller-Tydings Act, Pub. L. No. 75-314,

50 Stat. 693 (1937) c.coveiriieneereereeeresene 26
Pub. L. No. 99-180, 99 Stat. 1136 (1985) ...cc.cecveevvererinennnnns 27
Pub. L. No. 98-166, 97 Stat. 1102 (1983) .....cccecevvivivriirnnne. 27
IS5US.C.§ 1ottt 1
28 U.S.C. § 1254(1)ceciveiiniceeriereniiinneicnenesssneesseenenes 1
28 U.S.C. § 1291 it ereens 1

28 U.S.C. § 1331 ittt 1



vii

LEGISLATIVE HISTORY
21 Cong. Rec. S2456 (daily ed. Mar. 21, 1890)................... 24
OTHER AUTHORITIES

ABA Antitrust Section, Antitrust Law and
Economics of Product Distribution (2000) .............. 10,13

Phillip E. Areeda & Herbert Hovenkamp,
Antitrust Law (2d ed. 2004)......c.cccovvinimninnnnnineeniennen 10

Robert H. Bork, The Antitrust Paradox (1978)........ 10, 12, 14

Louis D. Brandeis, Competition That Kills,
Harper’s Weekly, at 11 (Nov. 15, 1913) .................. 20,23

David A. Butz, Vertical Price Controls with
Uncertain Demand, 40 J.L. & Econ. 433
(1997) oottt 10, 16, 22, 23

Frank H. Easterbrook, Antitrust Law Enforcement
in the Vertical Restraints Area: Vertical

Arrangements and the Rule of Reason,
53 Antitrust L.J. 135 (1984) ...ccccevviriiniiiiiinncinn passim

Kenneth G. Elzinga & David E. Mills, The
Economics of Resale Price Maintenance
(forthcoming 2007).....ccccevvervirmeniniinnenninnne. 10, 13, 15, 16

Warren S. Grimes, Brand Marketing, Intrabrand
Competition, and the Multibrand Retailer:
The Antitrust Law of Vertical Restraints,
64 Antitrust L.J. 83 (1995) ...ccvvvvirciiiiiiieniieeieinnn 29

Pauline M. Ippolito, Resale Price Maintenance:
Empirical Evidence from Litigation,
34 J.L. & Econ. 263 (1991) ....cccevuvviiinnnnnns 16,17, 19, 30

Andrew N. Kleit, Efficiencies Without
Economists: The Early Years of Resale Price
Maintenance, 59 S. Econ. J. 597 (1993) ..o 11



viil

Frank Mathewson & Ralph Winter, The Law and
Economics of Resale Price Maintenance,
13 Rev. Indus. Org. 57 (1998).....cocceverierncnvvnunnnenn 14,15

Thomas R. Overstreet, Jr., Burcau of Econ., Fed.
Trade Comm’n, Resale Price Maintenance:
Economic Theories and Empirical Evidence

(1983) oottt passim
Richard A. Posner, Antitrust Law
(2d ed. 2001)...ccocereerirvierienieeeen 6, 10, 14, 15, 16, 22, 26

Richard A. Posner, The Next Step in the Antitrust
Treatment of Restricted Distribution: Per Se

Legality, 48 U. Chi. L. Rev. 6 (1981)....ccccecvviniiurnnnnnne. 18
Lester G. Telser, Why Should Manufacturers
Want Fair Trade?, 3 J.L. & Econ. 86 (1960)................. 15

Ralph A. Winter, Vertical Control and Price
Versus Nonprice Competition,
108 Q.J. Econ. 61 (1993)......covvvvmniincininirnennnn. 10, 15,22



PETITION FOR A WRIT OF CERTIORARI

Petitioner Leegin Creative Leather Products, Inc.
(“Leegin”) respectfully submits this petition for a writ of cer-
tiorari to review the judgment of the United States Court of
Appeals for the Fifth Circuit.

OPINIONS BELOW

The court of appeals’ opinion is unpublished but elec-
tronically reported at 2006 WL 690946. App., infra, at la.
The order denying Leegin’s petitions for rehearing and for
rehearing en banc is unreported. Id. at 16a. The opinion of
the United States District Court for the Eastern District of
Texas is unreported. Id. at 12a.

JURISDICTION

The district court had jurisdiction over respondent’s
claims pursuant to 28 U.S.C. § 1331. The court of appeals
had jurisdiction to review the district court’s final judgment
pursuant to 28 U.S.C. § 1291. The court of appeals filed its
opinion on March 20, 2006. It denied Leegin’s timely peti-
tions for rehearing and for rehearing en banc on July 19,
2006. The jurisdiction of this Court is invoked under 28
U.S.C. § 1254(1).

STATUTORY PROVISION INVOLVED
Section 1 of the Sherman Act (15 U.S.C. § 1) provides,
in pertinent part:
Every contract, combination in the form of trust or oth-

erwise, or conspiracy, in restraint of trade or commerce . . . is
hereby declared to be illegal.



STATEMENT

This case is an ideal vehicle for this Court to revisit its
decision in Dr. Miles Medical Co. v. John D. Park & Sons
Co., 220 U.S. 373 (1911), which relied upon the antiquated
common-law rule against “restraints on alienation” to hold
that a vertical agreement between a manufacturer and its re-
tailers establishing minimum resale prices for the manufac-
turer’s goods is a per se violation of the Sherman Act. Id. at
404. This per se rule—on which the Fifth Circuit relied in
affirming the district court’s judgment—squarely conflicts
with accumulated economic knowledge, which recognizes
that vertical minimum resale price maintenance can have sig-
nificant procompetitive effects, and with this Court’s modern
antitrust jurisprudence, including decisions revisiting and re-
jecting analogous per se rules prohibiting other vertical
agreements. See State Oil Co. v. Khan, 522 U.S. 3 (1997);
Cont’l T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977).
As in Khan and Sylvania, the per se rule at issue here has
been subject to overwhelming criticism and lacks support
under the economic approach that this Court’s recent antitrust
jurisprudence has applied.

1. Leegin has built a successful family business in the
crowded and intensely competitive marketplace for women’s
fashion accessories. In 1990, Leegin introduced the “Brigh-
ton” brand with a line of women’s belts, and it later added
other types of accessories to the Brighton line. Leegin has
differentiated its products from the myriad other brands of
leather goods and accessories available in department stores
and mass merchandisers by focusing on boutique stores of-
fering a level of service and personal attention that consum-
ers often cannot find elsewhere. 6.R.5-11.1

Leegin’s strategy has succeeded. Brighton has become a
brand equated with quality, value, and customer service.

1 «R” refers to the record on appeal. Citations to the record are to the
volume of the record, followed by the page number in that volume.
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Brighton products did not even exist until 1990, yet ten years
later, despite competition from hundreds of other brands of
women’s accessories, Brighton products were sold in more
than 5,000 specialty stores nationwide. 5.R.125-26; 6.R.17-
20; 7.R.15. While Leegin has achieved impressive success
from its humble beginnings, it is still a small company when
compared to the much larger manufacturers and department
stores with which it and its retailers compete. 3.R.813-20.

2. In 1997, Leegin instituted the “Brighton Retail Pric-
ing and Promotion Policy,” pursuant to which Leegin an-
nounced that it would do business exclusively with retailers
who follow its suggested retail prices for Brighton products.
6.R.10.2 There were two principal reasons for Leegin’s
adoption of the pricing policy. First, it was Leegin’s view
that the typical retail strategy of putting products on and off
“sale” degrades a manufacturer’s brand by causing customers
to feel cheated when they buy at the wrong moment.
5.R.106-24. Leegin’s policy instead furthered an “everyday
fair price” approach. Id. Second, the pricing policy was de-
signed to develop the Brighton brand by giving retailers in-
centives to provide special attention and service to Brighton
customers. 5.R.115-27. In small specialty stores, attractive
presentation and customer service are central to the shopping
experience, but providing those services is not costless to re-
tailers. Id. Through its pricing policy, Leegin ensured a suf-
ficient margin to retailers to give them the incentive to focus
on Brighton products and to provide high-quality service. Id.

Leegin’s pricing policy was successful, and sales of
Brighton products grew considerably after its inception. For
example, sales of Brighton handbags increased from 125,609
units in 1996, to 375,480 units in 2003. See Expert Report of
Kenneth G. Elzinga (“Elzinga Report™) at 20 n.26 (App., in-
fra, at 37a).

2 Leegin’s pricing policy permitted retailers to discount products that
they did not wish to re-order from Leegin.
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3. Plaintiff PSKS, which operated a retail store known
as “Kay’s Kloset” in Lewisville, Texas, was one of the stores
to which Leegin sold Brighton products. In December 2002,
Leegin learned that PSKS was selling all Brighton products
below the suggested prices, in violation of Leegin’s pricing
policy. 6.R.112-13. In response, Leegin suspended all
shipments of Brighton products to PSKS. 6.R.118-19;
7.R.102-09. PSKS then filed this suit, alleging that Leegin’s
pricing policy constituted an unlawful agreement in restraint
of trade.

The district court refused to allow Leegin to introduce
evidence that its pricing policy promoted interbrand competi-
tion, and excluded the testimony of Leegin’s economic ex-
pert, Professor Kenneth G. Elzinga. 1.R.325-33. Professor
Elzinga would have testified, inter alia, that Leegin lacks
market power and that its pricing practices are procompeti-
tive because they foster interbrand competition. Elzinga Re-
port at 5-20 (App., infra, at 22a-37a). The district court also
denied Leegin’s request for an instruction that would have
allowed the jury to apply the rule of reason (1.R.190-92),
which requires an antitrust plaintiff to demonstrate that the
defendant’s conduct unreasonably restrains competition in a
relevant market before it will be found unlawful (see Texaco
Inc. v. Dagher, 126 S. Ct. 1276, 1279 (2006)), and instead
instructed the jury that the alleged resale price maintenance
agreement is per se unlawful (11.R.42).

The jury found that Leegin’s policy constituted a resale
price maintenance agreement, and based on the verdict, the
court awarded PSKS $3.6 million in damages and $375,000
in attorneys’ fees. App., infra, at 3a. Leegin renewed its mo-
tion for judgment as a matter of law and moved in the alter-
native for a new trial. The court denied Leegin’s motions,
stating that “[w]hether the per se classification of such
agreements is wise is not for this court to decide.” Id. at 12a.

The Fifth Circuit affirmed the district court’s decision,
rejecting Leegin’s request for rule-of-reason treatment be-
cause lower courts “remain bound by [the Supreme Court’s]
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holding in Dr. Miles.” App., infra, at 4a. The Fifth Circuit
called for a response to Leegin’s petitions for rehearing and
for rehearing en banc, but eventually denied the petitions.

After the Fifth Circuit refused to stay its mandate,
Leegin applied to Justice Scalia for a stay pending the filing
and disposition of a petition for a writ of certiorari. No.
06A179. Justice Scalia granted a temporary stay pending a
response from PSKS. After a response was received, Justice
Scalia referred the application to the Court, which granted the
stay pending the filing and disposition of this petition.

REASONS FOR GRANTING THE PETITION

The per se rule against resale price maintenance squarely
conflicts with this Court’s modern antitrust jurisprudence,
which has rejected per se treatment of analogous vertical
agreements because such treatment lacked an economic justi-
fication. See Sylvania, 433 U.S. at 47-48 (rejecting the per se
rule against vertical nonprice restraints, and explaining that
the “great weight of scholarly opinion ha[d] been critical of
the” rule); Khan, 522 U.S. at 18 (unanimously overturning
the per se rule against vertical maximum price-fixing because
there was “insufficient economic justification” for the rule);
see also Ill. Tool Works, Inc. v. Indep. Ink, Inc., 126 S. Ct.
1281, 1290-91 (2006) (unanimously overturning the pre-
sumption of per se illegality of a tying arrangement involving
a patented product because it was inconsistent with economic
analysis). Like the per se rules rejected in Sylvania, Khan,
and Independent Ink, the rule of Dr. Miles has no foundation
in economic theory because it is well-established that vertical
minimum resale price maintenance agreements often have
substantial procompetitive effects. The validity of such
agreements is therefore more appropriately determined under
the rule of reason, rather than through application of a rigid
per se rule.

This Court “presumptively applies rule of reason analy-
sis” to antitrust claims. Dagher, 126 S. Ct. at 1279. The
Court has emphasized that a “departure from the rule-of-
reason standard must be based upon demonstrable economic
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effect.” Sylvania, 433 U.S. at 58-59. The per se prohibition
on resale price maintenance, however, rests upon outdated
common-law notions that are inconsistent with economic
theory and that were expressly rejected by this Court in Sy/-
vania and Khan. Not surprisingly, legal and economic com-
mentators have leveled sharp criticism at this per se rule,
pointing out that it lacks any economic justification. For ex-
ample, Judge Posner has described the per se rule against re-
sale price maintenance as “a sad mistake,” explaining that
“[t]here is neither theoretical basis, nor empirical support, for
thinking the practice generally anticompetitive.” Richard A.
Posner, Antitrust Law 189 (2d ed. 2001) [hereinafter Posner,
Antitrust Law]. Numerous other commentators are in accord.
See, e.g., Thomas R. Overstreet, Jr., Bureau of Econ., Fed.
Trade Comm’n, Resale Price Maintenance: Economic Theo-
ries and Empirical Evidence 164 (1983) (“the economic
theories and the available empirical evidence rather clearly
suggest that the rigid application of a strict standard of per se
illegality for RPM [resale price maintenance] is inappropri-
ate”).

Moreover, because of its overbreadth, the rule of Dr.
Miles inflicts substantial harm on competitive market proc-
esses. In particular, the rule proscribes conduct that, if per-
mitted, would frequently be used for procompetitive purposes
and would enhance consumer welfare. In this case, for ex-
ample, Leegin is a small competitor that used resale price
maintenance to provide incentives for retailers to market its
products effectively against its larger rivals. The antitrust
laws should promote, not condemn, a small manufacturer’s
efforts to expand its output through aggressive interbrand
competition. The per se rule against resale price mainte-
nance, however, undercuts this competitive tool and thus un-
dermines interbrand competition—a result that is antithetical
to the objectives of the antitrust laws.

This case, which is final in all respects, presents a singu-
larly appropriate vehicle to reconsider the per se rule against
resale price maintenance, which the Court has not squarely
addressed under its modern antitrust jurisprudence. Review
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by this Court is necessary to overturn this far-reaching and
anachronistic per se rule and to bring the law of resale price
maintenance into step with the law governing other vertical
restraints.

I. THE RULE OF DR. MILES IS INCONSISTENT
WITH THIS COURT’S MODERN ANTITRUST
JURISPRUDENCE.

The per se rule against resale price maintenance is the
lone remaining vestige of an antiquated antitrust regime that
cannot be reconciled with either recent antitrust decisions or
economic theory. This Court has abandoned the per se rules
against other vertical arrangements—including vertical
maximum price-fixing arrangements and all types of vertical
nonprice restraints. Each of those other per se rules—like
the rule of Dr. Miles—was based on the “ancient rule against
restraints on alienation” (United States v. Arnold, Schwinn &
Co., 388 U.S. 365, 380 (1967)), which has no grounding in
economics. And each of the other vertical per se rules was
rejected when the Court applied an approach to antitrust
analysis grounded in real-world economics. This Court
should reexamine the rule of Dr. Miles to resolve the conflict
between that outdated and overbroad per se rule and the
Court’s antitrust decisions of the last thirty years.

A. This Court Has Overturned Analogous Per Se
Rules Against Other Vertical Agreements.

1. Nearly a century ago, this Court in Dr. Miles invali-
dated an agreement that required a manufacturer’s dealers to
abide by a minimum resale price. Without considering the
competitive consequences of the practice, the Court held that
these arrangements are invalid under the Sherman Act be-
cause such “restraints upon alienation have been generally
regarded as obnoxious to public policy.” Dr. Miles, 220 U.S.
at 404. In his dissenting opinion, Justice Holmes rejected the
majority’s approach and argued that, in many circumstances,
the public would “be served best by the company being al-






