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Business to Consumer E-Commerce

The Australian Competition and Consumer Commission

The Internet - Opportunities and Risks for Competition
Allan Fels, before the Bundeskartellamt 10™ International Conference on Competition, May 20-22, 2001

Competition Policy and the Internet
Allan Fels, before the Internet Industry Association International Summit, Sydney, March 8, 2001

Anti-Trust in Cyberspace
Ross Jones, before the 5th Biennial Pacific Rim Computer Law Conference, February 23, 2001

Department of Justice

Final Report To The Attorney General And Assistant Attorney General For
Antitrust
(link to the section entitled “Electronic Commerce and Competition Policy: A New

Frontier”)
International Competition Policy Advisory Committee

The European Commission

Competition and Information Technologies
Mario Monti, before Competition and Information Technologies Conference "Barriers in



http://www.accc.gov.au/speeches/2001/fels_internet_8_3_01.htm
http://www.accc.gov.au/speeches/2001/Jones_Computer_Law_23_Feb_2001.htm
http://www.usdoj.gov/atr
http://www.usdoj.gov/atr/icpac/finalreport.htm
http://www.usdoj.gov/atr/icpac/finalreport.htm
http://www.usdoj.gov/atr/icpac/chapter6.htm
http://www.usdoj.gov/atr/icpac/chapter6.htm
http://europa.eu.int/comm/competition/index_en.html
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/00/315|0|RAPID&lg=EN
http://www.accc.gov.au/

Cyberspace" - Kangaroo Group Swissotel, Brussels, September 18, 2001

Competition in the e-Economy (excerpts)

Mario Monti, before the New Economy in Europe: its potential impact on Eu enterprises and policies,
Brussels, March 2, 2001

Competition in the New Economy

Mario Monti, before the 10th International Conference on Competition Bundeskartellamt Berlin, May
21,2001

Federal Trade Commission

Emerging Issues for Competition Policy in the World of E-Commerce
The Federal Trade Commission held a two day public workshop on May 7 and 8, 2001, to examine
selected issues of competition policy that arise in connection with business-to-business ("B2B") and
business-to-consumer (B2C) electronic marketplaces. Materials available at this link include:

- The agenda;

- Full transcript from both days of the workshop;

- A list of workshop panelists;

- Case studies for panels 1 and 2;

- Questions for discussion for panel 3;

- Public comments.

- Federal Register notice;

- Press release; and

- General information about the workshops.

Emerging Antitrust Issues in Electronic Commerce
David A. Balto, 1999 Antitrust Institute, Distribution Practices: Antitrust Counseling in the New
Millennium. Columbus, Ohio, November 12, 1999

The Two Faces of Electronic Commerce
Thomas B. Leary, April 28, 2000

UK Office of Fair Trading

E-commerce and its Implications for Competition Policy
This report is available as a PDF (308kB), and as a Word 97 file (431kB).



http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/98|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/232|0|RAPID&lg=EN
http://www.ftc.gov/
http://www.ftc.gov/opp/ecommerce/index.htm
http://www.ftc.gov/speeches/other/ecommerce.htm
http://www.ftc.gov/speeches/leary/leary2facesofelectroniccommerce.htm
http://www.oft.gov.uk/
http://www.oft.gov.uk/html/rsearch/reports/oft308.htm
http://www.oft.gov.uk/html/rsearch/reports/oft308.pdf
http://www.oft.gov.uk/html/rsearch/reports/oft308.doc

Internet Access

The Australian Competition and Consumer Commission

Fair.com — advertising and promoting Internet access (PDF 55 Kb)
January 2001 (12 pages) (brochure)

Competition Policy and the Internet
Allan Fels, before the Internet Industry Association International Summit, Sydney, March 8, 2001

Department of Justice

Network Effects in Telecommunications Mergers: MCI WorldCom Merger:

Protecting the Future of the Internet
Constance K. Robinson, before the Practicing Law Institute San Francisco, California, August 23, 1999

The European Commission

Competition and Information Technologies
Mario Monti, before Competition and Information Technologies Conference "Barriers in Cyberspace" -
Kangaroo Group Swissétel, Brussels, September 18, 2001

Competition in the New Economy
Mario Monti, before the 10th International Conference on Competition Bundeskartellamt Berlin, May
21,2001

Competition in the e-Economy (excerpts)
Mario Monti, before the New Economy in Europe: its potential impact on Eu enterprises and policies,
Brussels, March 2, 2001

Federal Trade Commission

FTC Approves AOL/Time Warner Merger with Conditions
Competitive Concerns Addressed Through Open Access and Interactive Television Provisions, DSL
Marketing Requirements

UK Office of Fair Trading

Competition in E-Commerce (PDF - 78kB)
A joint OF and OFTEL study. This report is also available as a Word 97 file (161kB).



http://www.accc.gov.au/
http://www.accc.gov.au/pubs/Publications/Business_general/Ecommerce/faircom.pdf
http://www.accc.gov.au/speeches/2001/fels_internet_8_3_01.htm
http://www.usdoj.gov/atr
http://www.usdoj.gov/atr/public/speeches/3889.htm
http://www.usdoj.gov/atr/public/speeches/3889.htm
http://europa.eu.int/comm/competition/index_en.html
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/00/315|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/232|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/98|0|RAPID&lg=EN
http://www.ftc.gov/
http://www.ftc.gov/opa/2000/12/aol.htm
http://www.oft.gov.uk/
http://www.oft.gov.uk/html/rsearch/reports/oft327.pdf
http://www.oft.gov.uk/html/rsearch/reports/oft327.doc

Business to Business E-Commerce

The Australian Competition and Consumer Commission

E-commerce and Competition Issues under the Trade Practices Act: Discussion

Paper
(PDF - 152 Kb)

Competition Issues Associated with B2B E-commerce
(PDF - 286 Kb) Research paper by Prof Joshua Gans and Prof Stephen King

Competition Policy and the Internet
Allan Fels, before the Internet Industry Association International Summit, Sydney, March 8, 2001

The European Commission

Competition and Information Technologies
Mario Monti, before Competition and Information Technologies Conference "Barriers in Cyberspace" -
Kangaroo Group Swissoétel, Brussels, September 18, 2001

Competition in the e-Economy (excerpts)
Mario Monti, before the conference on the New Economy in Europe: its potential impact on EU
enterprises and policies, Brussels, March 2, 2001

Competition in the New Economy

Mario Monti, before the 10th International Conference on Competition Bundeskartellamt Berlin, May
21,2001

Federal Trade Commission

Emerging Issues for Competition Policy in the World of E-Commerce
The Federal Trade Commission held a two day public workshop on May 7 and 8, 2001, to examine
selected issues of competition policy that arise in connection with business-to-business ("B2B") and
business-to-consumer (B2C) electronic marketplaces. Materials available at this link include:

- The agenda;

- Full transcript from both days of the workshop;

- A list of workshop panelists;

- Case studies for panels 1 and 2;

- Questions for discussion for panel 3;

- Public comments.

- Federal Register notice;

- Press release; and

- General information about the workshops.

Competition Policy in the World of B2B Electronic Marketplaces
The Federal Trade Commission held a two day public workshop on June 29 and 30, 2000, to examine
issues of competition policy that arise in connection with business-to-business ("B2B") electronic
marketplaces. Materials available at this link include:
- The staff report entitled "Entering the 21st Century: Competition Policy in the World of
B2B Electronic Marketplaces";
- Full transcript from both days of the workshop;



http://www.accc.gov.au/
http://www.accc.gov.au/new/pdf/ecom.pdf
http://www.accc.gov.au/new/pdf/ecom.pdf
http://www.accc.gov.au/new/pdf/B2B_Report_010920.pdf
http://www.accc.gov.au/speeches/2001/fels_internet_8_3_01.htm
http://europa.eu.int/comm/competition/index_en.html
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/00/315|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/98|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/232|0|RAPID&lg=EN
http://www.ftc.gov/
http://www.ftc.gov/opp/ecommerce/index.htm
http://www.ftc.gov/bc/b2b/index.htm

- Remarks by Commissioners and other staff members;
- A list of workshop panelists;

- Federal Register notices;

- Preliminary agenda; and

- Public comments.

Antitrust in the Emerging B2B Marketplace
Orson Swindle, remarks before Forum for Trust in Online Trade, Princeton Club, New York City, July
19, 2000



http://www.ftc.gov/speeches/swindle/princetonclub2k.htm

Consumer Protection and E-Commerce

The Australian Competition and Consumer Commission

Electronic Commerce Resources
The links contain information about the Commission's activities regarding e-commerce and links to its e-
commerce related consumer protection information.

The Internet - Opportunities and Risks for Competition
Allan Fels, before the Bundeskartellamt 10™ International Conference on Competition, May 20-22, 2001

Competition Policy and the Internet
Allan Fels, before the Internet Industry Association International Summit, Sydney, March 8, 2001

Canadian Competition Bureau

Staving 'On-side’' When Advertising On-line: A Guide to Compliance with the
Competition Act When Advertising on the Internet

Speaking notes to the Conference: "Doing Business Online: U.S. and Canada"
Ray Pierce, May 24-25, 2001

Calibrating the Electronic Scales: Tipping the Balance in Favour of a Vigorous and

Competitive Electronic Market for Consumers
Nicole Ladouceur, before the Canadian/United States Law Institute, Cleveland, Ohio, April 16-18, 1999

Misleading Advertising on the Internet: Competition Law Enforcement in the Electronic
Marketplace

Rachel Larabie-LeSieur, before the Canadian Corporate Shareholder Services Association, September
19, 1996

Federal Trade Commission

E-Commerce & the Internet
This links to the FTC’s electronic resources relating to consumer protection and the Internet. It contains
extensive information under a range of subheadings including:

- Consumer Education;

- Business Education;

- Cases;

- Public Comments;

- Rules and Acts;

- Staff Comments & Letters Testimony; and

- Workshops & Seminars.

Unfairness and the Internet

Thomas B. Leary, this essay (which is based on a speech given by the Commissioner on April 13, 2000,
at the Wayne State University Law Review's "Unfair Practices and the Internet" Symposium) is an
article soon to be published in Volume 46:4 of the Wayne State Law Review.



http://www.accc.gov.au/
http://www.accc.gov.au/ecomm/access1b.htm
http://www.accc.gov.au/speeches/2001/fels_internet_8_3_01.htm
http://strategis.ic.gc.ca//SSG/ct01250e.html
http://strategis.ic.gc.ca/pics/ct/internet_draft_e.pdf
http://strategis.ic.gc.ca/pics/ct/internet_draft_e.pdf
http://strategis.ic.gc.ca/SSG/ct02190e.html
http://strategis.ic.gc.ca/SSG/ct01524e.html
http://strategis.ic.gc.ca/SSG/ct01524e.html
http://strategis.ic.gc.ca/SSG/ct01505e.html
http://strategis.ic.gc.ca/SSG/ct01505e.html
http://www.ftc.gov/
http://www.ftc.gov/bcp/menu-internet.htm
http://www.ftc.gov/speeches/leary/unfairness.htm

Balancing the New Powers and Interests of Consumers and Business in Cyberspace
Commerce

Robert Pitofsky, remarks before American Bar Association 2000 Annual Meeting Plenary Session on
Cyberspace Jurisdiction, London, July 17, 2000

The Two Faces of Electronic Commerce
Thomas B. Leary, April 28, 2000

Internet Issues Facing Consumers/Citizens
Orson Swindle, Panel Discussion at the 2000 Global Internet Summit. Center For Performing Arts,
George Mason University, Fairfax, VA, March 14, 2000

Electronic Commerce and Beyond: Challenges of the New Digital Age
Robert Pitofsky, before The Woodrow Wilson Center Sovereignty in the Digital Age Series,
Washington, D.C., February 10, 2000

Cyberspace and the FTC: Some Current Matters of Interest
Orson Swindle, Address to the National Conference on State Legislatures, July 26, 1999

The Emerging Electronic Marketplace

Robert Pitofsky, Prepared Remarks before Cyberbanking and Electronic Conference, Washington, D.C.,
February 2, 1998

U.S. Implementation of the OECD E-Commerce Guidelines
Mozelle W. Thompson, before the Transatlantic Consumer Dialogue, February 12, 2000

UK Office of Fair Trading

Electronic Commerce: The Commercial Revolution has already started
John Bridgeman, before the Heart of England TEC AGM, September 17, 1997

Kevnote speech at the Electronic Shopping Forum
John Bridgeman, May 6, 1997

Electronic Commerce: A Revolution for the Third Millennium
John Bridgeman, before the OECD conference on electronic commerce, March 3, 1997

Speech to Society for Computers and Law
Fiona Jayatilaka, March 13, 1997



http://www.ftc.gov/speeches/pitofsky/abaremarks.htm
http://www.ftc.gov/speeches/pitofsky/abaremarks.htm
http://www.ftc.gov/speeches/leary/leary2facesofelectroniccommerce.htm
http://www.ftc.gov/speeches/swindle/georgemason2000.htm
http://www.ftc.gov/speeches/pitofsky/rpwilson2.htm
http://www.ftc.gov/speeches/swindle/indy2.htm
http://www.ftc.gov/speeches/thompson/thomtacdremarks.htm
http://www.oft.gov.uk/
http://www.oft.gov.uk/html/rsearch/sp-arch/speech35.htm
http://www.oft.gov.uk/html/rsearch/sp-arch/sp-esf.htm
http://www.oft.gov.uk/html/rsearch/sp-arch/sp-elec.htm
http://www.oft.gov.uk/html/rsearch/sp-arch/sp-scl.htm

Online Privacy

Federal Trade Commission

Protecting Consumers' Privacy.: 2002 and Beyond
Timothy J. Muris, remarks at The Privacy 2001 Conference, Cleveland, Ohio, October 4, 2001

E-Commerce.: The Future of Banking and Financial Services

Orson Swindle, remarks before Financial Services Meets E-Commerce: What the Future Holds, The
Federalist Society Financial Services and E-Commerce Practice Group and Suffolk University Law
School, Friday, June 16, 2000

The Status of Online Privacy
Orson Swindle, before Computer & Communications Industry Association, June 5, 2000

Online Privacy Protection Testimony

Sheila F. Anthony, before the U.S. Senate Committee on Commerce, Science, and Transportation, May
25,2000

Privacy on the Internet: The Evolving Legal Landscape
Debra A. Valentine, before Santa Clara University February 11-12, 2000

An FTC Commissioner Looks at Internet Privacy
Orson Swindle, Privacy In American Business Conference, Arlington, VA, November 9, 1999



http://www.ftc.gov/
http://www.ftc.gov/speeches/muris/privisp1002.htm
http://www.ftc.gov/speeches/swindle/ccia2000.htm
http://www.ftc.gov/speeches/anthony/tstmyprivacy000525.htm
http://www.ftc.gov/speeches/other/dvsantaclaraspeech.htm
http://www.ftc.gov/speeches/swindle/westin.htm

High Technology and Intellectual Property:

Department of Justice

Rethinking Antitrust Policies for the New Economy
Joel I. Klein, before the Haas/Berkeley New Economy Forum, University of California at Berkeley
Portola Valley, California, May 9, 2000

Network Industries and Antitrust
A. Douglas Melamed, before The Federalist Society, The Eighteenth Annual Symposium on Law and
Public Policy: Competition, Free Markets and the Law, Chicago, Illinois, April 10, 1999

The Importance of Antitrust Enforcement in the New Economy

Joel 1. Klein, before the New York State Bar Association, Antitrust Law Section Program, New York,
New York, January 29, 1998

The European Commission

Defining the Boundaries: Competition Policy in High Tech Sectors
Mario Monti, before the UBS Warburg Conference Europe 20/20, Barcelona, September 11, 20001

Competition in the New Economy

Mario Monti, before the 10th International Conference on Competition Bundeskartellamt Berlin, May
21,2001

Competition and Information Technologies
Mario Monti, before Competition and Information Technologies Conference "Barriers in Cyberspace" -
Kangaroo Group Swissoétel, Brussels, September 18, 2001

Federal Trade Commission

Antitrust and Intellectual Property: Unresolved Issues at the Heart of the New

Economy
Robert Pitofsky, before the Berkeley Center for Law and Technology at the University of California,

Berkeley, March 2, 2001

Government and the Tech World: Friends or Foes?
Orson Swindle, prepared remarks before the Federalist Society, North Carolina Research Triangle
Chapter, Raleigh, North Carolina, August 31, 2000

Challenges of the New Economy: Issues at the Intersection of Antitrust and Intellectual
Property

Robert Pitofsky, remarks before American Antitrust Institute, Conference: An Agenda for Antitrust in
the 21* Century, National Press Club, Washington, D.C., June 15, 2000

Antitrust and Intellectual Property Law: From Adversaries to Partners
Sheila F. Anthony, as published in AIPLA Quarterly Journal, Winter 2000



http://www.usdoj.gov/atr
http://www.usdoj.gov/atr/public/speeches/4707.htm
http://www.usdoj.gov/atr/public/speeches/2428.htm
http://www.usdoj.gov/atr/public/speeches/1338.htm
http://europa.eu.int/comm/competition/index_en.html
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/375|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/01/232|0|RAPID&lg=EN
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=SPEECH/00/315|0|RAPID&lg=EN
http://www.ftc.gov/
http://www.ftc.gov/speeches/pitofsky/ipf301.htm
http://www.ftc.gov/speeches/pitofsky/ipf301.htm
http://www.ftc.gov/speeches/pitofsky/000615speech.htm
http://www.ftc.gov/speeches/pitofsky/000615speech.htm
http://www.ftc.gov/speeches/other/aipla.htm

Antitrust Law As A Balancing Act
Thomas B. Leary, before the Tenth Annual Seattle Computer Law Conference, Seattle, Washington,
December 17, 1999

Abuse of Dominance in Relation to Intellectual Property: U.S. Perspectives and the
Intel Cases

Debra A. Valentine, before Israel International Antitrust Conference, Sheraton Hotel & Towers Tel
Aviv, Israel, November 15, 1999

A Common Sense Approach To High Tech

Orson Swindle, Continuing Legal Education Program Sponsored by Pillsbury Madison, San Diego, CA,
November 4, 1999

Antitrust in a Global High-Tech Economy

Debra A. Valentine, before American Bar Association, Law Practice Management Section, Women
Rainmakers and The Women's Bar Association of the District of Columbia, The 8" National Forum for
Women Corporate Counsel, The Westin Grand Hotel, Washington, D.C., April 30, 1999

Antitrust Analysis in High-Tech Industries: A 19th Century Discipline Addresses 2 1st
Century Problems

Robert Pitofsky, before American Bar Association Section of Antitrust Law's Antitrust Issues in High-
Tech Industries Workshop, Scottsdale, Arizona, February 25-26, 1999

Antitrust Enforcement and High Technology Markets
William J. Baer, before the American Bar Association, Sections of Business Law, Litigation, and Tort
and Insurance Practice, San Francisco, California , November 12, 1998

Antitrust and Intellectual Property: Recent Highlights and Uncertainties

Mary L. Azcuenaga before the American Law Institute-American Bar Association,
"Antitrust/Intellectual Property Claims in High Technology Markets", Ritz-Carlton Hotel, Boston,
Massachusetts, April 24, 1997

Intellectual Property and Antitrust: Divergent Paths to the Same Goal
Debra A. Valentine, before the Antitrust 1996 Business Development Associates Conference,
Washington, D.C., March 5, 1996

The Intersection of Antitrust and Intellectual Property Issues: A Report from the FTC
Hearings

Susan DeSanti, before the Conference: Antitrust for High-Tech Companies; Business Development
Associates, San Francisco, CA, February 2, 1996

The Intersection of Antitrust and Intellectual Property: Adaptations, Aphorisms and
Advancing the Debate
Mary L. Azcuenaga, before the American Law Institute-American Bar Association,

Antitrust/Intellectual Property Claims in High Technology Markets, San Francisco, California, January
25,1996
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http://www.ftc.gov/speeches/other/dvisraelin.htm
http://www.ftc.gov/speeches/other/dvisraelin.htm
http://www.ftc.gov/speeches/swindle/sandiego.htm
http://www.ftc.gov/speeches/other/dvatspeech.htm
http://www.ftc.gov/speeches/pitofsky/hitch.htm
http://www.ftc.gov/speeches/pitofsky/hitch.htm
http://www.ftc.gov/speeches/other/ipat6.htm
http://www.ftc.gov/speeches/azcuenaga/aliaba97.htm
http://www.ftc.gov/speeches/other/speech35.htm
http://www.ftc.gov/speeches/other/desanti1.htm
http://www.ftc.gov/speeches/other/desanti1.htm
http://www.ftc.gov/speeches/azcuenaga/alis.htm
http://www.ftc.gov/speeches/azcuenaga/alis.htm

Bundeskartellamt 10th International Conference on Competition

Thelnternet
Opportunitiesand Risksfor Competition

Paper Delivered at Competition in the New Economy
The Internet the New Driving Force

Bundeskartellamt 10th Inter national Conference on Competition

20 - 22 May 2001
By

Professor Allan Fels
Chairman
Australian Competition and Consumer Commission

I ntroduction

One of the key areas of economic activity today is the growth of the information and
communications technology sector and the development of electronic commerce. Technical
innovation in this area enables opportunities for new businesses and more vigorous competition in
diverse areas including high technology, Business to Business (B2B), and Business to Consumer
(B2C) commerce. Generally thiswill be beneficia for consumers and business and for the
efficiency of the world and national economies.

In some respects, this can reduce the need for intervention by competition regulators. However, on
Important occasions these new forces can give rise to new forms and new areas of market power,
anticompetitive conduct and consumer exploitation, so there is a need to apply the traditional
principles of competition and consumer protection law and policy to these cases.

The challenge isto get the right balance between intervention and a "hands off* approach.

This paper 1ooks briefly at some of the opportunities and risks for competition in high technology
activities; in the use of the Internet in traditional commercial activities; and the consumer protection
Issues which impact on competition in these areas.

Thisinvolvestesting alot of issuesin competition and consumer protection law and policy that are
not necessarily new, but are becoming increasingly important. These include assessing the
implications of technical innovation and network effects on market power, the balance between
intellectual property rights and competition, pro and anti competitive effects of price transparency
enhancing mechanisms, and the challenge to achieve international coordination to combat
competition and consumer protection issues that cross national boundaries.

http://www.accc.gov.au/speeches/2001/Fels_Bundeskartellamt_22_5_01.htm (1 of 8) [8/26/2003 11:00:25 AM]



Bundeskartellamt 10th International Conference on Competition

Issuesin High Technology Industries

As outlined above, a feature of the high technology sector is the rapid growth of new products and
services, new suppliers and more competitors. However, the new technology can also giveriseto a
new important set of competition issues as recently illustrated in the Microsoft case.

One view isthat competition law should not apply in these sectors. Some economists, most notably
those inspired by the Austrian school of Hayek and Schumpeter, believe that competition law
should have no role in high technology areas. They argue that any market power will soon be
displaced by further advances in new technology itself. Moreover, they contend that regulators and
courts will be quite unable to understand and foresee the effects of technology and their decisions
are likely to be mistaken.

However, another view is that some areas of new technology can give rise to alarge accumulation
of market power and consumer detriment in a short time and it sees a need for fast, strong and
effective application of competition law in these situations. The actions of the antitrust division of
the Department of Justice in the United States in launching the Microsoft case reflect that view.
Moreover, the case shows that despite the technological complexity it became quite clear what was
happening by the examination of internal documentation and the emails within Microsoft.
Competitors, as well as customers were able to fully inform the Department of Justice about what
was really happening.

The heart of the debate is not only whether innovations may be quickly superseded in an abstract
technical sense, but whether the existence of network efficiencies mixed with intellectual property
protections and conduct calculated to maintain and accumul ate market power ensures that such
aternatives are significantly delayed from getting to market.

And | think another challenge for us going forward will be to really think about what we mean by
"significant” in the high technology context. Should we be saying that because it islikely that
technology markets will change quicker than therail or oil industries that we should be content to
leave them be? Or should each market be assessed in the context of how quickly it would be
moving but for the particular conduct in question?

The issues here are complex and the final outcome of the Microsoft case will no doubt provide
further guidance to regulators on how to approach these matters in the future.

| ssues for Business

It isinteresting that the title of this session identifies the Internet as "the new strategic factor". A
year ago, the Internet was considered to be a new world, the so-called "New Economy" in which
dot.com businesses were poised to outmanoeuvre their old economy rivals perceived to be anchored

http://www.accc.gov.au/speeches/2001/Fels_Bundeskartellamt_22_5_01.htm (2 of 8) [8/26/2003 11:00:25 AM]



Bundeskartellamt 10th International Conference on Competition

down by high overheads and expensive bricks-and-mortar distribution networks. However, with the
recent poor performance of e-commerce stocks in capital markets, the initial assumptions about
what the Internet is and what competitive opportunitiesit offers are now being questioned, as well
as the competitive risks.

In arecent article Michael Porter warned that we need to move away from thinking of an Internet
Industry or e-strategies as a separate activity rather than as an integrated part of business. Instead
the Internet should be analysed as a powerful set of tools that can be used wisely or not so wisely in
almost any industry. That is, the Internet should be considered as part of abusiness's strategy, not
an end in itself.

For a competition regulator, Porter’ s analysis has some interesting implications. He suggests that
the Internet is most effective as a complement be used as a strategy to enhance existing competitive
advantages enjoyed by existing market participants. In some cases, it may be used as atool to
develop internal efficiencies and better quality services giving smaller companies a chance to
compete more vigorously against their larger rivals on aglobal scale, new entry and greater choice
for consumers. But Porter also warns that many of the advantages provided by the Internet may
easily be reproduced by competitors. This could mean that rather than facilitating a new kind
sustained market entry, the Internet simply adds to the tools of existing businesses.

Even so, the impact of the Internet on competition is not necessarily neutral. Further thought needs
to be given to questions including: whether greater price transparency enhances the potential for
collusion (as well asincreasing the ability of customers to make informed choices); whether
participation in consortium Business to Business (B2B) electronic hubs (ehubs) may increase or
enable firms to maintain combined or individual market power; and how to ensure that consumer
protection laws encourage informed markets rather than a higher level of misinformation.

So what kinds of opportunities and risks does the Internet offer?

One aspect is the development of electronic B2B transactions. B2B is a strategy that can be adopted
in many ways, but perhaps its most interesting manifestation for competition purposesisas a
vehicle for agroup of competitors to get together to establish atrading hub. A trading hub may
enable significant efficiencies in supply chain management. It may increase internal efficiencies by
reducing errors in purchasing, reduce time spent leafing through lengthy paper catal ogues and
increase employee productivity. It may also provide a mechanism for creating a greater level of
price transparency and hence market efficiency. By this| mean that a buyer can access prices from
arange of sellerslocated anywhere in the world at the press of a button. This can clearly stimulate
competition as buyers have an opportunity to compare prices and other offerings from the widest
range of sources instantly, and accordingly are put in a better negotiating position. Equally,
suppliers may obtain immediately accessible customers from all around the world.

| say "may" because of course it depends on how the B2B is structured. The potential pro
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competitive advantages of B2B hubs outlined above could be quite a threat to existing incumbents
and there is a high incentive to control such developments themselvesin order to maintain their
market position. Joint ownership of B2B hubs by market participants may enable them to engagein
tacit or actual collusion and/or exclusionary practices against third parties.

Whether these issues are likely to arise will depend on arange of factors including existing market
structure and network effects. Where the ownership consortium has no market power in the market
for the goods or services to be traded viathe B2B, then collusion is less likely to occur. Equally, it
is difficult to see what competitive effect excluding or discriminating against competitors would
have if those competitors have sufficient standing in the market to form their own B2B. Network
effects may however impact upon this analysis, because as a hub attracts more buyers and sellers, it
becomes |less attractive to trade via other mechanisms. This could in fact raise barriersto entry if
controlled by existing market participants.

Even where participants do not own or control aB2B, it could be argued that the existence of such
structures will, by increasing price transparency open up more markets to the risk of tacit collusion,
particularly when markets are already concentrated. However, | think that there would need to be
very careful thought given to whether in fact an independent B2B is likely to change the
competitive environment that much. There are arange of existing price transparency enhancers
already available when firms have the incentive to engage in such practices.

The tools for competitive strategy are becoming more technically complicated, but in many cases, it
comes back to an issue that competition regulators have always faced that ways to create efficiency
and competitive advantage can also raise competition issues. For example, the debate as to whether
price transparency creates competition or collusion did not start with B2B. It has been with usin the
context of petrol boards, auction rooms and recommended price lists for quite some time, and in
fact, will be the topic for debate at a forthcoming roundtable discussion at the OECD.

But the new tools still raise challenges and questions, including the following. First, the Internet is
introducing price transparency issues into awhole range of industries where it had never really been
an issue before and requiring regulators to focus their thinking on these issues more keenly than
ever before. For example, B2B marketplaces are developing in diverse industries such as office
supplies, chemicals, media advertising, pharmaceuticals, and aviation, not just Airline Computer
Reservation Systems (CRS) and petrol boards. Second, as with any new tool, it is necessary to
distinguish the reality from the hype, in terms of what the technology can deliver, the magnitude of
efficiency gains, the difficulties involved in making firm’sinternal 1T systems compatible with
trading hubs, and whether the same degree of price transparency was already available in that
market. Third, whether certain arrangements which do raise competition issues should be alowed
on public benefit grounds (in countries which allow anticompetitive arrangements if they have
sufficient public benefit), particularly if the overriding benefits cannot be achieved any other way.
For example, it may be that some B2B hubs will only develop if they have the equity backing of
market participants. That is, because these ventures are risky, it may be that industry participants are
the only ones willing to invest in establishing an ehub because they are the only ones who can
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actually guarantee any throughput.
Consumer |ssues

In looking at the opportunities and risks of the Internet, it is also important not to ignore the role of
the consumer. In particular, there are some very substantial new issues about consumer protection in
el ectronic commerce which require consideration by policy makers. The Internet as atool for
enabling new entry , and smaller businesses to reach more customers and facilitate more cross
border transactions is only effective if it accepted by consumers. Therefore, | think that thisisan
area that deserves some attention in the context of overall competition policy.

On the positive side, the development of online trading can give consumers greater choice of
domestic and international suppliers, potentially a greater diversity of products due to "virtual" and
amost costless floor space, and the ability to scope out more information particularly price
information about products.

The downside is that shopping on the Internet is not as costless as we would have hoped, both in
terms of search costs and the integrity of e-commerce transactions.

The Internet is becoming so large that businesses may find it difficult to obtain equal accessto
customers. The domain name system provides an inbuilt advantage to existing businesses, because
IN most cases, a customer can type in a known brand name in order to locate a product. But an
unknown business has to rely on search engines, portal services, or expensive advertising
campaignsin order to be seen. Already, existing brand and goodwill have an advantage in obtaining
a prominent position on a portal or search engine, as the service may wish to be associated with
known, reputable businesses.

Inexperienced e-retailers, unscrupulous traders using the medium to revamp scams and pyramid
selling schemes, and consumer nervousness about use and disclosure of personal information on the
Internet have also contributed to consumer disillusion. In Australia, Internet-related complaints
received by the Australian Competition and Consumer Commission (ACCC) have risen from
negligible in 1997 to about 5,000 complaints per annum in 2000. Some of the key areas of concern
are;

. Scams (eg technology scams such as page jacking and modem jacking);
. False and misleading conduct by suppliers (eg health claims re miracle cures);
. Non-delivery or failure to deliver within areasonable time period (eg auction sites); and

. Advertising and claims about | SP services
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Recent surveys indicate that the major concerns for consumers about shopping on the Internet
include high shipping costs and fears about security of personal information and credit card details.
Consumers International surveys indicate that globally, non-delivery, late delivery or incorrect
deliveries are amgjor problem. The recent International Marketing Supervison Network (IMSN)
Sweep Day on compliance with the OECD Guidelines for Consumer Protection in the Context of
Electronic Commerce aso showed that there is still room for improvement, particularly in the level
of disclosure of returns, exchanges and refunds, and privacy policies. For example, the overall
results indicated that 55% of sites surveyed provided a policy on returns, exchanges and refunds
(and 54% allowed for returns, exchanges and refunds), and 42% had a privacy policy of some kind.

In many cases, it appears that problems have arisen due to the fact that many "start-up” Internet
businesses did not fully appreciate the level of demand and did not have the procedures and
physical infrastructure in place to fulfil orders made on the Internet. Many did not appreciate the
information disclosure requirements necessary in an online environment. For example, the size and
position of disclaimers may be relevant, as well as "how many clicks" it takesto get to a disclaimer

policy.

All of these things undermine consumer confidence in e-commerce. Thisinitself isarisk for
competition, as consumers will tend to gravitate towards Internet sites provided by established
businesses that they know they can deal with offline in case anything goes wrong.

It isin businesses’ own interest to take action to protect the reputation of trading on the Internet, for
example by implementing self regulatory initiatives such as adoption of the OECD Guidelines for
Consumer Protection in the Context of Electronic Commerce, codes of conduct and Certification
Schemes or trustmarks.

At the same time, caution needs to be taken in relying too heavily on industry Codes of Practice or
Certification Schemes. First, the proliferation of such schemesin itself may create confusion.
Second, consumers need to fully understand the limitations of such programs particularly
jurisdictional limits and limited liability clauses. For example, consumers need to know whether a
Code scheme which involves a dispute resolution process is limited to dispute resolution within the
jurisdiction where the Code has been developed or if it appliesin cross jurisdiction matters. Also,
consumers need to know whether there are any relevant limitations on liability for goods over or
under a certain purchase price. Third, can Codes facilitate collusion or inhibit innovation?

Such measures need to be underpinned by effective consumer protection laws. Some of the key
Issues to be faced include clarifying applicable law for transactions, investigation powers,
information sharing, and enforcement of decisions where perpetrators are |ocated in other
jurisdictions.

Increasingly, regulators need to coordinate their activities in order to protect consumers. In some
cases, it may be that an enforcement agency in one jurisdiction receives one complaint, but does not
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realise that there are thousands more complaints about the same trader globally. Coordination is
necessary in order to understand the extent of damage. Also, owners of websitesin one jurisdiction
will, in many cases, be targeting consumers in another jurisdiction. In most cases, it will be the
agency where consumers are located that is most concerned in stopping the conduct. To do so, it
may require the assistance of other agenciesin order to obtain evidence and to enforce decisions.

Participation by regulators in international forums such as OECD, APEC, WTO, ISCCO and IMSN
Is necessary in order to facilitate global awareness and understanding of the issues, aswell as
pooling our resources to find appropriate solutions. Another element is participation in joint
compliance activities such asthe IMSN Sweep Days which demonstrate to business that agencies
are taking an increasingly global approach to monitoring compliance. The recent launch of
econsumer.gov which enables consumers to file online complaints about cross border transactions
and obtain information about consumer protection laws in other jurisdictions, as well as providing
agencies with global complaints and trends information should also facilitate a higher degree of
cooperation and coordination.

The development of bilateral and multilateral treaties and agreements between Governments and
Agenciesis afurther element in facilitating cooperation. The ACCC has been one of the leadersin
the area. For example, the ACCC and the FTC recently entered into an arrangement to enhance
cooperation on consumer protection matters. Thisinvolves notification of enforcement activities
which might affect the Agencies mutual interests, assistance in information gathering and
coordinating law enforcement activities, and exchange of information. A second agreement permits
the ACCC to participate in the FTC's Consumer Sentinel system, a database of consumer complaint
datawhich is already used by over 250 law enforcement agencies.

Conclusion

In summary, what we are seeing is that as the Internet matures, our thinking about what the
opportunities and risks are for competition is also developing. The Internet may be used in diverse
applications from enhancing a firm’sinternal efficiency to creating new distribution channels, new
forms of joint activities between competitors such as B2B exchanges, and totally new businesses
such as Y ahoo and Amazon. The threat of new entry may give rise to anti-competitive responses
from traditional players. The use of e-commerce applications such as B2B exchanges may enable
market participants to enhance or sustain market power. On the other hand, if properly structured,
exchanges may provide greater opportunities for competition.

These dilemmas are not really new or surprising. Most competitive tools and efficiency enhancing
mechanisms carry a competitive sting. Methods exist for balancing these interests within
competition laws. For example, in Australia, the authorisation process enables the ACCC to
approve arrangements where the public benefit outwe ghs competitive detriment. The challenge
here is to ensure that in a developing environment, we ensure that we have sufficient information
regarding the efficiencies and potential competitive dangersin order to balance competing interests.
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Another key element is to ensure that consumer protection laws and our approach to compliance
and self regulatory schemes helps to grow consumer confidence, promotes the use of the Internet to
enable better informed consumers, efficient and competitive markets.

To finish, | would like to emphasise that one of the opportunities for both business and regulatorsis
that it isreally making us all focus very hard on what we do and how we can do it better. The
Internet enables almost instantaneous information flow. This means that many firms are looking at
their information systems and thinking about how they can use the Internet to make business more
efficient internally and reach more people. It also means that regul ators need to revisit some of the
more challenging aspects of competition policy outlined above and ensure that their investigatory
response and evidence gathering mechanisms are best practice and utilise the Internet as an
effective strategic tool in compliance and enforcement activities.
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