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BEFORE THE MINISTRY OF COMMERCE
PEOPLE’S REPUBLIC OF CHINA

DEPARTMENT OF TREATY AND LAW
ANTI-MONOPOLY INVESTIGATIONS OFFICE

COMMENTS OF THE AMERICAN BAR ASSOCIATION
SECTION OF ANTITRUST LAW AND SECTION OF INTERNATIONAL LAW

ON THE

GUIDELINES ON ANTITRUST FILINGS FOR MERGERS & ACQUISITIONS OF
DOMESTIC ENTERPRISES BY FOREIGN INVESTORS

The Section of Antitrust Law and the Section of International Law of the American
Bar Association (collectively, the “Sections” or “we”) respectfully submit these comments
on the Guidelines on Antitrust Filings for Mergers & Acquisitions of Domestic Enterprises
by Foreign Investors (“Filing Guidelines”)." We understand that these Filing Guidelines
will be used in connection with the implementation of the competition law aspects of the
Rules on Mergers With and Acquisitions of Domestic Enterprises by Foreign Investors
(hereinafter “Foreign M&A Rules”). The views expressed are being presented on behalf of
the Sections only. These views have not been approved by the House of Delegates or the
Board of Governors and, accordingly, should not be construed as representing the policy of
the ABA. These comments are submitted pursuant to the Sections’ continuing interest in
the enforcement of antitrust and competition rules worldwide, including the PRC.

We believe that as a general matter it is very helpful that MOFCOM has issued
these Filing Guidelines. Clarification of the procedures and policies followed by
MOFCOM in implementing the competition aspects of the Foreign M&A Rules will allow
more effective implementation of and compliance with the Foreign M&A Rules. These
comments are intended to encourage and support the successful implementation of the
Filing Guidelines and the Foreign M&A Rules.

The Filing Guidelines address a number of specific issues that arise with regard to
procedure, information requirements and timing of notifications to be submitted under the
Foreign M&A Rules. We also welcome the statement in Section VII regarding the
flexibility of the Filing Guidelines and MOFCOM’s intention to adjust the provisions of
the Filing Guidelines as may become appropriate in light of future experience. In the
interest of providing helpful comments in the most expeditious manner possible, we have
limited these comments to the most critical issues raised by the Filing Guidelines. As they
are implemented and as experience is gained with the notification process under the
Foreign M&A Rules, we hope to provide additional comments on other elements of the
Filing Guidelines that prove important to the efficient administration of the notification
process.

! These comments relate to the version available at
http://tfs.mofcom.gov.cn/aarticle/bb/200703/20070304440611.html on March 9, 2007.



1. The Filing Guidelines Would Benefit From Flexibility in the Timing of
Notification

The Filing Guidelines appear to contain certain ambiguities and inconsistencies as
to the timing by which a filing must occur that could be clarified. For instance, while the
Foreign M&A Rules are focused solely on “Foreign M&A,” both the Foreign M&A Rules
and the Filing Guidelines seem to create a further distinction for “extraterritorial M&A,”
but do not define that term. The Sections are unaware of any applicable definition of
“extraterritorial M&A,” and suggest that MOFCOM consider providing the definition of
this term or a reference to the source of that definition in the Filing Guidelines. In addition,
it is unclear in both the Foreign M&A Rules and the Filing Guidelines what level of
understanding between the parties constitutes a “plan of the M&A transaction.” That is not
a term with a commonly understood legal meaning for us. Similarly, we are not clear what
will be deemed the "country where proposed transaction takes place,” particularly for
transactions involving multinational corporations and requiring multiple antitrust filings.

Also, the Foreign M&A Rules and the Filing Guidelines provide that for an
“extraterritorial M&A” the filing must be made: (1) before the transaction is publicly
announced or (2) at the same time as of the filing with other competition authorities of an
antitrust filing, without stating whether it is the earlier or later of these two dates. Actually,
either interpretation of this provision could lead to certain problems. If filing must occur
on the earlier of the two dates, that may present logistical and commercial problems.
Parties who publicly disclose a proposed transaction prior to or upon execution of a
definitive agreement might find it difficult to file a notification simultaneously with the
public announcement because prior to a definitive agreement they often limit the exchange
of the type of confidential business information that would be necessary to prepare the
filing. Moreover, if notification is required when a proposed transaction is announced,
even though a definitive agreement has not been executed, such notification could result in
a wasted effort for the Anti-monopoly Investigations Office (“AMQ?”), as well as for the
parties if ultimately the parties do not reach an agreement. Conversely, if filing were
required only on the later of the two dates, no pre-closing notification would be required
for those transactions in which the parties decide not to publicly announce the transaction.
Likewise, if the later of the two dates governed, then there would be no filing obligation in
the PRC for a transaction that did not require filing in the country where the proposed
transaction takes place.

We encourage the AMO to clarify the Foreign M&A Rules and consider a system in
which the parties have discretion to file after the time they form a good faith intent to
consummate a specific acquisition. This permits the parties to: (1) make a judgment as to
when the likelihood of a transaction becomes sufficiently strong as to justify approaching
AMO and other competition authorities to begin to satisfy specific information
requirements; (2) have access to the information from all parties necessary to complete the
notifications; and (3) analyze any competition issues that may be presented.?

% This approach would be in accord with the ICN’s Recommended Practices for Merger Notification
Procedures I11.A: “Parties should be permitted to notify proposed mergers upon certification of a good faith
intent to consummate the proposed transaction.”



Such a system would still achieve the goal of an appropriate opportunity for the
AMO to review the transaction for competitive issues, because the transaction cannot be
completed in any event until the AMO has reviewed the transaction within the waiting
period following the notification.

2. The Initial Waiting Period Should be Reduced

The initial waiting period is specified as thirty business days under the Filing
Guidelines. Section IV. In transactions that raise no PRC competition issues and do not
require additional review or information beyond that contained in the initial notification,
such a time period seems excessive and may unnecessarily delay closing. We encourage
MOFCOM to consider changing the maximum initial waiting period from thirty business
days to thirty calendar days, which is consistent with the waiting periods in many major
jurisdictions. Articles 25, 26 and 52 of the Foreign M&A Rules refer to “days,” not
“business days.” We understand that, under the Administrative Licensing Law, “days” is
generally to be interpreted to mean “business days” and not “calendar days”. However,
Article 52 provides only that the competition review be completed within “90 days”. For
the reasons we state here, we suggest that the Filing Guidelines specifically provide instead
for “30 calendar days” which would still be consistent with the requirements of the Foreign
M&A Rules.

3. The Filing Guidelines Should Allow Early Termination of the Waiting
Periods

For the same reasons stated above, for transactions cleared during the initial review,
the AMO should allow parties to request and receive early termination of the thirty-day
period. Similarly, parties that are subject to extended review should be permitted to
request early termination of the ninety-day period. Once the AMO has completed its
investigation of the competitive implications of the transaction, there should be discretion
to bring any waiting period to an immediate end.

4. Information Requirements Should Be Based on the AMO’s Need
for the Information to Conduct a Competitive Analysis

As currently drafted, the Filing Guidelines potentially require the parties to submit
a large amount of information regarding many complex issues. These include, for example,
Sections 111.(8) — relevant markets, 111.(11) — description of supply structure and demand
structure, and I11.(12) — which itself contains numerous subheadings calling for
comprehensive information potentially relevant to a wide variety of issues affecting
competitive analysis, including barriers to entry, intellectual property, licensing and other
horizontal and vertical agreements, etc.

Many transactions that will trigger the notification provisions of the Foreign M&A
Rules will have a very limited nexus with the PRC, because the filing thresholds contained
in Article 51 and Article 53 apply to transactions where only one party has a substantial
PRC presence (through assets, turnover, or FIE ownership). Also, many transactions



involving two parties with substantial PRC presences will require notification, even though
the parties have no significant competitive relationship and the transaction will have no
competitive impact in the PRC. For either type of transaction (especially where only the
buyer has a substantial PRC presence), we suggest there is no need for any information
beyond that which is needed to clarify that there is no potential for significant competitive
impact in the PRC.

We appreciate MOFCOM'’s making available pre-notification consultation in
Section V of the Filing Guidelines. However, depending on a number of variables such as
the number and characteristics of the transactions notified and the size of the parties
involved, the AMO could find itself burdened with many requests for consultation that
lead only to a perfunctory waiver of most of the notification requirements, unless the
consultations are truly optional and not in reality mandatory. Accordingly, the Sections
suggest that the AMO consider creating a two-stage approach, in which only minimal
information obligations are imposed on all notifiable transactions, while reserving the
consultation process and the more comprehensive information requirements of the Filing
Guidelines only for cases where the initial information indicates some enhanced likelihood
of a significant competition issue. Some version of a two-stage notification system is in
use in many jurisdictions around the world.?

5. Parties Would Benefit from Additional Guidance Reqgarding Review
Process and Analysis to be Used

We encourage the AMO to consider issuing additional guidance to assist parties in
understanding the procedures and methods used to analyze transactions notified pursuant
to the Foreign M&A Rules. Two specific areas warrant particular attention. The first
concerns the substance of the competitive analysis that the AMO applies to notified
transactions. This is particularly important in the PRC because there is as yet no generally
applicable competition law, so there is no extensive precedent or prior analysis released by
the agency that transacting parties can study to understand how MOFCOM assesses
transactions to determine whether they may be approved. Other jurisdictions have adopted
such guidelines after significant experience applying their competition laws to
concentrations, and the practice is generally regarded as a highly desirable one.* We note,
however, that, while such substantive guidelines can be of great value, drafting and

® The ICN Recommendation IV.B. provides: “Merger review systems should incorporate
procedures that provide for expedited review and clearance of notified transactions that do not raise material
competitive concerns.”

* Examples include the U.S. Department of Justice and Federal Trade Commission Horizontal
Merger Guidelines, available at http://www.usdoj.gov/atr/public/guidelines/hmg.htm, the European
Commission’s “Guidelines on the Assessment of Horizontal Mergers under the Council Regulation on the
Control of Concentrations between Undertakings,” available from links at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL EX:52004XC0205(02):EN:NOT, and the Australian
Competition and Consumer Commission’s Merger Guidelines, available at
http://www.accc.gov.au/content/item.phtml?itemld=719436&nodeld=6e73f1879b8d082ddc0c0531fd622654
&fn=Merger%20Guidelines.pdf.
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promulgating such guidelines now may be premature given the recent commencement of
review of transactions under the Foreign M&A Rules. The Sections suggest that
MOFCOM defer issuance of substantive guidelines until it has the benefit of additional
experience.

Second, MOFCOM has conducted hearings in connection with the review of
certain notified transactions. Some jurisdictions employ hearings of various types in order
to weigh evidence and arguments and to allow the presentation of opposing views on the
competitive analysis of specific transactions. In most jurisdictions, a system of rules has
evolved in order to control the timing of the hearing, rights to present witnesses and
evidence, and other matters of timing and review, so that all parties concerned will have
clear expectations. To the extent that the use of hearings becomes a regular occurrence in
the review of transactions notified under the Foreign M&A Rules, the AMO could
consider adopting a set of rules and practices to govern the timing, content and other
procedural aspects of such hearings. Such procedural guidance is important and we urge
MOFCOM to consider promulgating such procedural guidance in the near future.

CONCLUSION

The Sections appreciate the opportunity to submit these Comments. We
understand that the competition review provisions of the Foreign M&A Rules will be
superseded by the pending Anti-Monopoly Law (“AML”) when, as expected, it is enacted
by the National People’s Congress and thereafter becomes effective, and that, prior to the
effective date of the AML, MOFCOM intends to promulgate implementing regulations for
the AML. Such repeal of the Foreign M&A provisions will ensure that there will be non-
discriminatory treatment of transactions involving foreign investors, and avoid the
potential for conflicting legal requirements for such transactions. In any event, we look
forward to the opportunity to comment on draft implementing regulations, and urge
MOFCOM to consider addressing the issues raised in these Comments in those regulations,
especially as they relate to concentrations.

March 20, 2007



