


We appreciate the opportunity to review this proposal. We believe it addresses an
important need. However, because of the concerns and questions described above, we do
not feel able to support it without additional clarification.
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From: Joseph D. O’Connor, Chair
Date: March 12, 2007
Re: For Your Review -- Annual Meeting DRAFT

Recommendation on End-of-Life Medical Orders

The Commission on Law and Aging plans to file some version of the attached
Recommendation and Report no later than May 7, 2008 (the filing deadline)
for consideration by the House of Delegates at the 2008 Annual Meeting in
New York.

We are circulating it now in draft form in order to get feedback -- and we hope
support -- from as many entities as are interested in the subject. The
recommendation has evolved from the Commission’s historical involvement
in issues relating to health care decision-making, particularly at the end of life.
This recommendation urges policymakers and health care providers to ensure
that the wishes of individuals with advanced chronic progressive illness are



elicited and translated into a language that health care systems understand,
i.e., doctor’s orders. The recommended protocol, known as “Physicians
Orders for Life-Sustaining Treatment” and by other names, focuses on here-
and-now, high-probability, critical decisions rather than theoretical decisions
that could occur in the distant future. It does not eliminate the need for health
care advance planning and advance directives. Rather, it surmounts the
disconnect between them and the procedure-driven functioning of health care
systems.

The Report contains more detailed background and explanation, and you can
also find more background online at www.POLST.org. We welcome your
questions and comments and ask for the support or co-sponsorship of your
entity in putting forth this recommendation.

Please contact Charlie Sabatino, Director, Commission on Law and Aging to
communicate your comments, questions, or support. Mr. Sabatino can be
reached at 202-662-8686 or by e-mail at sabatinoc@staff.abanet.org.
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emerging strategy that began in Oregon in the early 1990’s has had a positive impact in bridging
this gap between patient goals and preferences — expressed directly, through an advance
directive, or by a proxy — and the actual plan of care as reflected by physician orders.

The driver of medical interventions in hospitals and other health care settings remains
physician orders along with standard clinical procedures. A small but growing number of states
have recognized that patient wishes, no matter how communicated, must be methodically
factored into or translated into the medical decision-making engine. In the early 1990s, Oregon
experimented with a protocol for seriously chronically ill patients, called Physicians Orders for
Life-Sustaining Treatment, or POLST."™ There are several ways to describe the POLST process,
but relevant to this review are three key tasks it aims to accomplish.

(1) The use of POLST prompts a discussion between the health care provider and patient
or surrogate about key end-of-life care treatment options. The objective is to discern the
wishes of the patient in light of his or her current condition and the available care options
as explained by the treating health care provider.

(2) The patient’s wishes are incorporated into doctor’s orders that are recorded on a
unique, visible (bright pink in Oregon) POLST form that serves as a cover sheet to the
medical record and is reviewed periodically and as needed. The form covers several key
decisions that are common for seriously chronically ill patients. The Oregon form
addresses: cardiopulmonary resuscitation; the level of medical intervention desired in the
event of emergency (comfort only/do not hospitalize; limited; or full treatment); use of
antibiotics; and the use of artificial nutrition and hydration. This process helps to ensure
that physicians, nurses, health care facilities, and emergency personnel will honor the
patient’s wishes for life-sustaining treatment in the patient’s present circumstances.

(3) Health care providers must ensure that the POLST form travels with the patient
whenever transfers from one setting to another are made, thus, promoting continuity of
care decision making.

POLST is not an advance directive in the conventional sense, but it is an advance care
planning tool that reflects the patient’s here-and-now goals for medical decisions that could
confront the patient in the immediate future.'® It builds upon one’s advance directive but can
also function in the absence of an advance directive if the patient has decisional capacity.

Another way to understand the POLST paradigm is to compare it to protocols for out-of-
hospital do-not-resuscitate orders. Such protocols exists in the majority of states."” POLST is a
very similar process, except that it is not limited to the single decision of resuscitation, and it

15 Susan W. Tolle et al., A Prospective Study of the Efficacy of the Physician Order Form for Life-Sustaining
Treatment, 46 Journal of the American Geriatrics Society 1 (1998).

18 The core requirements for a POLST protocol, as stated by the national POLST Paradigm Initiative can be found at
< http://www.ohsu.edu/polst/coreregs.shtml>.

17 Charles P. Sabatino, Survey of State EMS-DNR Laws and Protocols, 27 Journal of Law, Medicine & Ethics 297
(1999).
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does not presumptively call for withholding medical interventions. It permits a full range of
plans from comfort care only to full treatment.

An important characteristic of POLST is that it is outcome neutral. It is not focused
only on stopping medical interventions. It provides options for declining treatment, requesting
aggressive treatment, and for gradations in between.

Since Oregon’s development of the POLST form, Washington, West Virginia, New
York, and parts of several other states have implemented protocols or are considering it,'®
although the name of the protocol varies. West Virginia calls it Physicians Orders for Scope of
Treatment or “POST”; New York calls it Medical Orders for Life-Sustaining Treatment or
“MOLST.” In many ways, the POLST protocol represents a sea change in advance care
planning policy by making key provider communications reflecting the plan of care highly
visible and clinically routine and coupling elicitation of treatment preferences with orders for
care, rather than focusing solely on standardizing patient communications.

The POLST paradigm has the additional advantage of being fairly adaptable in the face
of variable state law. For example, it has been implemented both with legislation (as in West
Virginia'®) and without legislation through provider collaboration (as in Oregon®). To the extent
that surrogates are authorized to make health decisions under state law, surrogates may complete
POLST forms. POLST paradigms can be implemented statewide and/or locally depending upon
legal and clinical receptivity. And while POLST is a paper driven protocol, it is adaptable to
electronic medical record environments. Its primary limitation with respect to advance care
planning is that, by necessity, it focuses on immediate potential decisions and not on distant
goal-based planning.

Research suggests the POLST Form accurately represents patient treatment preferences
the majority of the time?! and that the treatments provided at the end of life match the orders on
the Form.2* EMTSs report that the POLST Form provides clear instructions about patient
preferences, and is useful when deciding which treatments to provide.?® In contrast to the single
intervention focus of out-of-hospital do-not-resuscitate (DNR) orders, the POLST Form provides

'8 For more about the WV form, see <http://www.hsc.wvu.edu/chel/ad_forms/WVHA_POST _form_disc.htm>,
2007); see also, http://www.hsc.wvu.edu/chel/wvi/faq_post.ntm. The National POLST Paradigm Initiative reports
POLST programs in parts of Georgia, Kansas, Missouri, New Mexico, Utah, Washington, West Virginia,
Wisconsin, New York, and Pennsylvania. Information on POLST developments in all the states is available at <
http://www.polst.org>.

9 W. Va. Code Ann. §16-30-1 to -25 (West 2007).

20 See Susan E. Hickman, supra n. 112.

1 Meyers JL et al., “Use of the Physician Orders for Life-Sustaining Treatment (POLST) Form to Honor the Wishes
of Nursing Home Residents for End of Life Care: Preliminary Results of a Washington State Pilot Project,” J Geron
Nurs 2004:30; 37-46.

22 Lee MA, Brummel-Smith K, Meyer J et al. Physician Orders for Life-Sustaining Treatment (POLST): Outcomes
in a PACE Program,” JAGS 2000;48: 1-7.

28 Schmidt TA, Hickman SE, Tolle SW, & Brooks HS. The Physician Orders for Life-Sustaining Treatment
Program: Oregon Emergency Medical Technicians practical experiences and attitudes. JAGS 2004:52; 1430-1434.
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patients the opportunity to document treatment goals and preferences for interventions across a
range of treatment options, thus permitting greater individualization.?

In its 2006 consensus report, the National Quality Forum observed that *“...compared
with other advance directives programs, POLST more accurately conveys end-of-life preferences
and yields higher adherence by medical professionals.”® The National Quality Forum and other
experts have recommended nationwide implementation of the POLST Paradigm. *® However,
state legislative processes used to create advance directives and out-of-hospital DNR protocols
may complicate efforts to achieve the goal of national implementation. Many state laws stipulate
specific requirements for the use of out-of-hospital DNR orders and advance directives that are
designed to uphold the rights of adults to forgo medical treatment, yet may create barriers to the
use of a POLST protocol.

11. Contents of the Recommendation

This recommendation urges the state, territorial, and federal governments, as well as
health care providers, to establish and support decision-making protocols such as POLST in
order to ensure that the wishes of those who have advanced chronic progressive illness are
appropriately translated into visible and portable medical orders that address higher probability
medical contingencies such as hospitalization, cardiopulmonary resuscitation, artificial nutrition
and hydration, antibiotics, and ventilation. POLST is an evolving and malleable protocol, so the
recommendation is not intended to promote a highly detailed set of specifications for such
protocols. However, an instructive benchmark for any effort to establish a POLST protocol are
ten core requirements, defined by a national POLST Paradigm Initiative Task Force and
available at: http://www.ohsu.edu/polst/coreregs.shtml .

The core requirements listed are:

1. The POLST form constitutes a set of medical orders

2. The process includes training of health care professionals across the continuum of care
about the goals of the program as well as the creation and use of the form

3. Use of the form is recommended for persons who have advanced chronic progressive
illness, those who might die in the next year or anyone wishing to further define their
preferences of care

4. The form requires a valid Physician (Nurse Practitioner or Physician Assistant accepted
depending upon program) signature and date of signature

5. The form may be used either to limit medical interventions or to clarify a request for all
medically indicated treatments including resuscitation

6. The form provides explicit direction about resuscitation status if the patient is pulseless
and apneic

* Hickman SE, Tolle SW, Brummel-Smith K, Carley MM. Use of the Physician Orders for Life-Sustaining
Treatment Program in Oregon Nursing Facilities: Beyond Resuscitation Status. JAGS 2004;52:1424-1429.

%% National Quality Forum. A National Framework and Preferred Practices for Palliative and Hospice Care Quality:
A Consensus Report. Washington, D.C.: National Quality Forum, 2006,p.43.

% ¢.g., Baumrucker SJ. Physician Orders for Scope of Treatment: A an Idea Whose Time has Come. Am J Hospice
Pall Med 2004;21:247-248.
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7. The form also includes directions about other types of intervention that the patient may or
may not want. For example, decisions about transport, ICU care, antibiotics, artificial
nutrition, etc.

8. The form accompanies the patient, and is transferable and applicable across care settings
(i.e. Long term care, EMS, hospital)

9. The form is uniquely identifiable, standardized, uniform color within a state/region

10. There is a plan for ongoing monitoring of the program and its implementation

The Task Force also lists the following issues as matters to be handled by states in different ways
depending on state law and local preferences.

1. ldeally, a surrogate should be able to make decisions about treatment choices for a patient
without decision-making capacity, but states have varying laws regarding surrogates and
decision making.

2. Some states may recognize the form as the only out-of-hospital DNR form; in others
there may be other means of DNR ID as well. Use of the form is always voluntary.

3. Ideally, states would accept forms completed in other states (reciprocity).

111. Need for ABA Action

A survey of potential state law barriers to the POLST paradigm, published in 2008,
identified several potential statutory and regulatory barriers to a national implementation of the
POLST Paradigm Program.?” The most potentially problematic barriers are highly detailed state
requirements for out-of-hospital DNR orders that are incompatible with the requirements for a
POLST Form. Other barriers, such as witnessing requirements, pose more malleable barriers
impacting the complexity and cumbersomeness of implementing a POLST Paradigm Program,
but do not absolutely preclude its use.

The ABA stands in a unigque position as a major spokesperson for the legal profession in
the United States. Where legal barriers stand in the way of the individual’s right to have his or
her reasonable expectations about quality end-of-life care known and respected, the ABA best
serves the public and its own Goal 11, “To provide ongoing leadership in improving the law to
serve the changing needs of society.”

States, territories, health care providers, and the federal government all have important
roles in establishing and supporting POLST type protocols. While most efforts have been at the
state level, it is appropriate to call on federal as well as state officials to take appropriate action.
Congress and Centers for Medicare and Medicaid Services (“CMS”) have a direct role in health
care standard setting. Congress and/or CMS can and, under this recommendation, should require
providers under the Medicare and Medicaid programs, to develop protocols to translate chronic
care patients’ care goals into easily identifiable, portable, and reviewable medical orders that
follow the patient across care settings. Such protocols should address resuscitation status and

%" Susan E. Hickman, Charles Sabatino, Alvin H. Moss & Jessica W. Nester, The POLST (Physician Orders for Life-
Sustaining Treatment) Paradigm to Improve End-of-Life Care: Potential State Legal Barriers to Implementation,
___J.of Law, Medicine & Ethics (2008).
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other key interventions that the patient may or may not want, such as decisions about transport,
ICU care, antibiotics, and artificial nutrition. Such a mandate would push states and providers
forward, yet permit them considerable leeway in developing their own version of a POLST type
protocol.

1VV. Related ABA Policy

The ABA has been active in the promotion of health care decision-making policies that
promote the individual’s decision-making autonomy and quality end-of-life care. In 1989, the
House of Delegates adopted policies to encourage the use and recognition of durable powers of
attorney for health care. In 1990, the House adopted a policy to support the right of competent
individuals to consent to or refuse suggested medical interventions and to recognize that an
appropriate surrogate may exercise this right on behalf of an incompetent individual. The ABA
also actively supported passage of the Patient Self-Determination Act in 1990, the federal law
that promotes information and education on advance directives. In 1994 the ABA recognized a
new Uniform Health-Care Decision-Making Act, promulgated by the National Conference of
Commissioners on Uniform State Laws.

In 1999 the ABA, through its Commission on Legal Problems of the Elderly, released a
national survey of State Emergency Medical Services Do-Not Resuscitate Protocols in order to
provide a clear comparative baseline for policy development.

In July 2000 the ABA adopted a resolution urging state, federal, and territorial
governments to remove legal impediments to quality pain and symptom management, and to
support a right to effective pain and symptom evaluation, management, and ongoing monitoring
as part of basic medical care. In furtherance of this policy, the ABA petitioned the Health Care
Financing Administration (now CMA) in 2001 to make clear that the Patient Self-Determination
Act should be interpreted to require disclosure of a patient’s right to effective pain and symptom
management.

This current policy recommendation is in accord with past and present ABA policy and
serves to move the policy field forward to the next critical step— that of translating patient
wishes into visible, effective, and portable medical orders addressing end-of-life medical
contingencies most likely to be faced by seriously chronically ill patients in the here and now.

Respectfully submitted,

Joseph D. O’Connor, Chair
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