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Background Information
On May 20, 2004, the House Subcommittee on Commercial and Administrative Law held an oversight hearing on the “Reauthorization of the Administrative Conference of the United States.”  

The following members were present at the hearing: Chairman Chris Cannon (R-UT), Rep. Steve Chabot (R-OH), Rep. Marsha Blackburn (R-TN), Rep. Howard Coble (R-NC), Rep. Mel Watt (D-NC), Rep. William Delahunt (D-MA), Rep. John Conyers (D-MI), and Rep. Bobby Scott (D-VA).  There was one panel of witnesses testifying at the hearing consisting of Justice Scalia and Justice Breyer.

Opening Statements

In Justice Scalia’s opening remarks he discussed why he supports the reauthorization of the Administrative Conference of the United States (“ACUS” or the “Conference”).  Scalia worked for two years as Chairman of ACUS from September 1972 to August 1974.  He indicted that the Conference was comprised of academic talent from the private bar and many other organizations.  Therefore, ACUS effectively combined talent from many areas.  A critical aspect to the success of ACUS in his view was that it was a government agency, so its views were often welcomed by other government agencies that it was investigating.  In Scalia’s view, it would be harder for ACUS to get access to government agencies if it was a private entity.  He also said he believed that ACUS was successful in improving the efficiency, economy, and effectiveness of many agencies. 

Justice Breyer began his opening remarks by indicating his support of ACUS and his “complete agreement” with Justice Scalia’s remarks.  He stated his view that Americans have many problems that call for government solutions, and many times, administrative processes are a cost-effective alternative to expensive litigation.  He also believes that ACUS provided a very effective means of improving administrative practices.  In his view, when you put academics, lawyers, and agency officials together, things change for the better.  Justice Breyer concluded by stating that ACUS was a successful agency and that it produced a lot of “good government” proposals that were not political in nature.  For all these reasons, he urged Congress to reauthorize the agency.

Questions to the Panel

Rep. Coble started the questioning by asking the Justices if ACUS should be a part of another agency.  

Justice Scalia responded that ACUS should not be a part of another agency.  In his view, ACUS must stay independent if it is to be effective.  Ideally, the Conference should reflect the views of those who are expert in administrative law, not the views of any particular administration, and it must remain independent.

Rep. Coble followed up on Justice Scalia’s response by asking if ACUS should be privatized.

Justice Scalia responded that ACUS needed to be part of the government if it is to remain effective and command the respect of other government agencies that it is seeking to reform.

Finally, Rep. Coble asked the justices how important it is to preserve the non-partisan nature of the ACUS.                                                                               

Justice Breyer answered by indicating that it is somewhat important, but he could not recall many issues that caused partisanship in the Conference in the past.

Rep. Watt asked the Justices if they could recall any problems that have arisen since 1995 that could have been avoided if the agency had survived.

Justices Breyer and Scalia said that they were not sure how to answer this question.  However, Justice Scalia indicated that his main job when he was Chairman of ACUS was to come up with good issues for the Conference to study and that most problems were “underground” and hard to see.  Thus, it would be difficult to determine which problems could have been solved by ACUS since 1995 without out doing in-depth research into the issues confronting each administration since that time.

Rep. Watt followed up his question by mentioning that based on the letter that the ABA submitted to the subcommittee for the hearing, the ABA is very much in support of reauthorizing ACUS.  He suggested that maybe the Administrative Law Section of the ABA would become involved in ACUS if it were reauthorized in order to get access to federal agencies.

Justice Breyer responded by saying that although the ABA Administrative Law Section has always been active on these issues, ACUS could get greater access to governmental decision makers than the bar.  Justice Scalia then remarked that he used to be the Chair of the ABA Administrative Law Section and that there was a big difference between going to a federal agency and saying “I’m with the ABA” and contacting an agency as the head of ACUS.  Because statutes instruct the federal agencies to work with ACUS, the Conference has a greater ability to implement reforms than the ABA, in his view.

Rep. Delahunt remarked that when the Conference was functioning, it was successful and saved tax dollars.  He thinks that the whole House Judiciary Committee will support the reauthorization.  Rep. Delahunt asked the Justices if there is any reason not to reauthorize the program.

Justice Scalia responded that money was the only reason not to reauthorize the program, but that in his view, ACUS was a great bargain.  He noted that while ACUS was in existence, the private bar contributed an enormous amount of its valuable time for free.  In fact, the government only paid for the travel expenses of the legal professionals.  Therefore, he did not think that cost was a significant factor in deciding whether to reauthorize the agency.

Rep. Delahunt agreed that ACUS was a very good investment, and he said that the Justices’ testimony will help the Committee sell the reauthorization proposal to their colleagues.

Chairman Cannon then asked whether the cost savings generated by ACUS can be quantified.

In response, Justice Breyer said that although speeding up the rulemaking process was a huge saving to the government and to citizens, it was difficult to quantify.

Rep. Delahunt then suggested that Chairman Cannon ask the Congressional Research Service to prepare a rough estimate of the cost savings that could be expected from ACUS reauthorization.  In response, Chairman Cannon said that if the subcommittee held further hearings, perhaps one witness panel could be asked to prepare a cost-benefit analysis.

Justice Scalia then commented that although ACUS probably does save money, it also provides “fairness,” thereby making it worthwhile even in the absence of cost savings.

After commenting that he has always been a supporter of ACUS, Rep. Scott asked how ACUS officials were selected and whether the process can be improved.

Justice Scalia responded to Rep. Scott’s inquiry by indicting that the chairman and the rest of the council are appointed by the President and confirmed by the Senate, but that the other members are appointed by the chairman with the approval of the council.  Scalia cautioned that the President needs to be very careful in appointing a good chairman because the chairman needs to be independent and capable of resisting political pressure in order to be effective.  Scalia stressed that the Conference needs to be kept non-partisan.  Chairman Cannon agreed and commented that the nonpolitical nature of ACUS is what made it effective and that partisanship could destroy this.  

Rep. Blackburn questioned the Justices about what they think the top priorities of  ACUS would be if it was reauthorized.

Justice Scalia said that he has been out of the business too long to identify the current priorities, but that selecting priorities would be the primary job of the chairman, just as it was his primary job when he was chairman.  Breyer said that he was not sure, but that perhaps ACUS “might ask the agencies if the Supreme Court’s five different views on Chevron make sense.”

Chairman Cannon then commented that perhaps it would be appropriate for ACUS to examine some recent large trends such as: an increase in litigation, better communication, adding more sound science to the administrative process, and technology issues.

Scalia then commented that perhaps the new ACUS chairman could be asked to look at the issue of whether teleconferencing might be used more by agencies, in order to avoid forcing citizens and their representatives to come to Washington, D.C. for meetings and hearings.  Justice Breyer agreed with Chairman Cannon that science would be a very good subject for ACUS to study, including the issue of how to get science into the “consensus range” for the purpose of administrative proceedings.

Chairman Cannon asked the Justices whether it would be useful to add members of Congress to the Conference.

Justice Scalia responded that he only wanted people in ACUS who are administrative law experts and that as far as he knew, no congressmen had such expertise.  He added, however, that Congress should be kept informed of and invited to upcoming ACUS committee meetings and that their input should be sought at the meetings. 

Finally, Chairman Cannon asked the Justices whether they recommended any specific changes to ACUS.  Both Justice Scalia and Justice Breyer said that they had not thought about that issue and that neither wanted to give suggestions “off the top of their heads.”

Chairman Cannon then concluded by stating that he would like to see ACUS reauthorized and he adjourned the hearing.
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