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WASHINGTON, DC

Call to Order.   Chairman Gray called the meeting to order shortly after 8:30 a.m.  The following Council members were present:  Chair Boyden Gray, Chair-Elect Neil Eisner, Vice-Chair Thomas Morgan, Immediate Past Chair Ronald Levin, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Secretary Cynthia Drew, Budget Officer David Roderer, Assistant Budget Officer Daniel Cohen, Stephen Calkins, Daniel Rodriguez, Lynne Zusman, David Frederick, Renee Landers, Lisa Whitney, John Duffy, Leonard Leo, Sidney Shapiro, Jim Rossi, Merrick Garland, Hannah Sistare, and Judith Dowd.  Council Liaisons Lori Davis and Christine Monte were also present.
ADVANCE \l0

ADVANCE \d0/
Introduction of Persons Present.  Those present introduced themselves.

Minutes.  The minutes of the August 4 & 5, 2001 Council Meetings were approved with an amendment to the August 5th minutes to reflect that the APA-Scope of Review black- letter draft had been approved.

Report of the Chair.  Chair Gray thanked Lynne Zusman and Bill Morrow for putting together a great panel on Nonproliferation Issues in October.  He thanked all the authors of the Developments volume this year and especially thanked Jeff Lubbers for his work in putting it all together.  He noted that total attendance at this years conference had topped 525  the highest attendance at any Section meeting.  He thanked all those involved for helping to make this years Conference such a success.  He reported that he is looking forward to launching the next phase of the APA project.  He opined that the Section could make an active contribution to a regulatory look at health care issues and cited the great interest shown at Fridays prescription drug pricing program. 

Council Resolution in Memory of Barbara Olson.  Delegate Ron Cass read a resolution of the Council in memory of Barbara Olson (copy attached).  The resolution was unanimously approved by the Council.

Council Resolution in Memory of Kathleen Buck.  Immediate Past Chair Ron Levin read a resolution of the Council in memory of Kathleen Buck (copy attached).  The resolution was unanimously approved by the Council.

Nominating Committee Report.  Chair Young reported for the Nominating Committee.  He noted that a 2001-2002 Officer Nomination Form had been distributed.

Delegates Report.  Delegate Cass reported on actions taken at the 2001 Annual Meeting.  He said that all four of the Sections policy positions had been approved by the ABA House of Delegates.   They:

1.
Recommend that the President and agencies take a series of procedural steps to seek more effective public participation in significant agency efforts to harmonize domestic and foreign regulations though international negotiations.  The Section of International Law and Practice and Government and Public Sector Lawyer Division  co-sponsored.

2.
Encourage the use of ombudsmen in the public and private sectors, and adherence to recommended Standards for the Establishment and Operation of Ombudsman Offices.  The recommendation was jointly submitted with the Section of Dispute Resolution and co-sponsored by the Section of Business Law, Government and Public Sector Lawyers Division, and the Commission on Legal Problems of the Elderly

3.
Recommend that the President and Congress support agencies by promoting best practices for their web pages and encourage public participation in rulemaking and policy formulation on the Internet.  The Government and Public Sector Lawyers Division co-sponsored.

4.
Recommend that the President and agencies take a series of procedural steps to seek more effective public participation in significant agency information dissemination efforts intended to promote public policy goals. The Government and Public Sector Lawyers Division co-sponsored.

Great Debates.  Ernest Gellhorn reported that the next of the series of Great Debates  which will be more of a forum this time - has been planned for December 12th.   It will be a discussion on What Does the Arbitrary and Capricious Standard Mean  From State Farm to Today.  Panelists will be Ernie, the Honorable Lloyd Cutler, James Fitzpatrick, and the Honorable Merrick Garland.

Uniform Mediation Act.  Philip Harter, Section liaison to the Uniform Mediation Act project, said that the Act will be submitted to the ABA House of Delegates for consideration at the 2002 Midyear Meeting.  He noted that the Section has had great input into the drafting process.  He asked that the Section Council consider co-sponsorship.  It was moved, seconded and approved.

Preliminary Consideration of Agriculture Committee Proposals.  Vice-Chair William Jensen reported on the Committees first proposal regarding proposed jurisdictional changes to USDAs rules of practice.  Currently jurisdiction over changes to USDAs rules of practice is currently exercised by the Departments Office of General Counsel.  As a result it is difficult to obtain changes in the rules, even where such changes seem to be required by basic concepts of fairness.   The Council recommended that the Committee proceed with drafting a recommendation to transfer authority to a more independent group and advised the Committee to look at how other governmental agencies handle this issue.  Chair Gray also asked the Committee to work with the Adjudication Committee.  Committee Chair Philip Olsson briefed the Council on the Committees second proposal  regarding possible development of policy clarifying a lawyers routine informal representation of clients before administrative agencies.  After some discussion, the Council advised the Committee not to move forward on this proposal unless it finds that the problem is widespread.  Robert Hibbert reported on the Committees third proposal concerning agency delays in making referral decisions.  Chair Gray asked Mr. Hibbert to draft a recommendation for Council review.

APA Project.  Chief Reporter Paul Verkuil reported that the black letter portion of the APA project is done on time and under budget.  He said that the completion of the project is a testimony to the spirit of scholarship in the Section.  He thanked Michael Herz and John Duffy for their work and asked for final approval of the black letter statement.  Immediate Past Chair moved adoption of the statement.  The motion was seconded and unanimously approved.  As to the future of the project, Paul Verkuil said that he anticipated that the black letter will be included in the next issue of the Administrative Law Review.  He said that then there will be three sequential volumes published: (1) FOIA which is far along and large enough to go out on its own; (2) adjudication; and (3) judicial review, rulemaking and government management.  Next will be the prescriptive phase.  By the spring meeting, he hopes there will be a list of ideas for changes generated, which will be informal, for review by the Council in the spring.  Chair-Elect Eisner suggested that there be program focused on these suggested changes so there is opportunity for public debate.  Dan Troy suggested that the Section let its members know that the APA black letter is done.  Secretary Drew suggested the Section ask its liaisons to make sure know other ABA entities know about this project.

ABA Commission on Women Update.  Judy Kaleta, Section representative to the ABA Commission on Women reported on the Commissions recent meeting which focused on strategic planning.  She said there was a decision to focus on restricting some Commission activities.  She also noted that nominations for honorees at next summers Margaret Brent Award luncheon are due on December 28, 2001.   All those recommended for nomination will be reviewed at the Commissions winter meeting.

Publications Committee Report.  Publications Committee Chair Randy May reported on the sales of current books.  He said that a second mailing of the publications brochure had recently gone out to approximately 6,500 ABA members and others.  He said that Cass Sunsteins book, The Cost-Benefit State, is in hand.  It is about 200 pages and should be published by the end of February 2002.  Eleanor Kinneys book on medicare coverage should be completed soon.  The Sunshine Act book is due to ABA publishing by August 2002  so its authors are hard at work.  He thanked the Administrative & Regulatory Law News Editor-in-Chief and the Associate Editor of Section News, Bill Funk and Bill Morrow, for all their hard work on the News.  

Membership Report.  Chair Gray reported on membership.  He said that as of September 30, 2001, Section membership was at 8,200  an all-time high.  He thanked the Membership Committee and others for all their efforts in making this happen.

Minority Judicial Externship Program.  Council Member Calkins reported on this program and noted that information on it had been included in Council packets.  He urged the Council to co-sponsor the program either by: (1)  financial contribution; (2) outreach to law professors;  (3) sending a speaker to a summer extern luncheon; some combination of the three; or all three.  Council Member Landers moved co-sponsorship of all three.  The motion was seconded and unanimously approved.   Immediate Past Chair Levin said he would sign a letter to law professors asking for extern candidates.  Chair Gray will decide at a later time who to send to a summer luncheon.

Request to Co-Sponsor ABA Standing Committee on Environmental Law Colloquium on Environmental Consequences of Terrorism.   Secretary Drew, following up on her earlier e-mail request to the Council, described the upcoming colloquium and moved that the Council approve co-sponsorship. The motion was seconded and unanimously approved.

There being no further business, the Council adjourned at 10: 40 a.m.

��ADVANCE \l0��ADVANCE \d0�/	Judge Garland abstained from all votes.





