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FEBRUARY 2, 2002


9:00 a.m. - 11:00 a.m.
Call to Order.  Section Chairman C. Boyden Gray called the meeting to order.  In addition to the Chairman, Chair-Elect Neil Eisner, Immediate Past Chair Ronald Levin, Vice-Chair Thomas Morgan, and Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, all members of the Council were present except for Cynthia Drew, David Frederick, and Daniel Rodriguez.  After the welcome and introduction of persons present, the minutes of the November 2001 Council meeting were approved.

Report of the Chair-Elect.  Chair-Elect Neil Eisner reviewed plans for the Section meetings scheduled during the 2002-2003 ABA year.  For the fall meeting in Washington, D.C., Dan Cohen will be the program chair.  For the spring meeting at the Ritz-Carlton in San Juan, Puerto Rico a planning session has been set.

Delegates Report.  House of Delegates Representatives Ernest Gellhorn and Ronald Cass then reported on recommendations submitted to the House of Delegates for the 2002 Midyear Meeting in Philadelphia.  Before discussion of the specific recommendations discussed below, Gellhorn noted that the general quality of reports being submitted in support of recommendations to the House of Delegates had fallen off. He raised the issue how this Section can prompt others to submit better reports from other Sections.  Cass noted that the reports being submitted did not unpack the issues as well as they should.

· Recommendation 8A (Citizen Suits under the Animal Welfare Act).  Council Member Cynthia Farina stated that this recommendation was not something that the Section wanted to get behind, and that it was a poor vehicle for trying to get Congress involved in the area of citizen suits to vindicate animal rights.  Immediate Past Chair Ron Levin stated that this provided a perfect opportunity for our Delegates to point out to other Delegates that the drafters did not consult us and that its quality suffered because it did not draw on this Sections expertise.   William Funk seconded Farinas views, but favored having the Section do something on this recommendation.  Subsequent discussion suggested the need for emphasis on the enforcement mechanism, and seeing that the Agriculture Department, which has enforcement responsibilities under the Act, get the funding it needs to carry out those responsibilities.

· Recommendations 8C (Military Commissions) and 104 (Fighting Terrorism), Recommendations of Association of the Bar of the City of New York (ABCNY), and Report of the ABA Task Force on Terrorism and the Law.  The discussion of these recommendations was extended because of the significant differences in substance and policy between these recommendations and reports.  Ernest Gellhorn noted that the issue here was difficult, in part because of the need for the Section to make sure that whatever the ABA does as a whole is done with respect for individual rights.  At the outset, Council Member Lynne Zusman stated that it was most important for the Council to realize that the Department of Defense had not yet issued regulations concerning the procedures involved in implementing the Presidents order.   She said that until those regulations were issued, it would be a waste of time and energy to jump into the debate, and that the materials under consideration seemed more statements of general support than anything specific.

Section Delegate Ronald Cass suggested that the Section could play a number of roles in the debate, including staking out territory on specific issues.  Zusman noted that some informed involvement by the Section could be extremely helpful.  Council Member Leonard Leo noted that the Board of Governors the day before had transmitted Recommendations 8C and 104 and the ABCNY recommendations to the House of Delegates without a recommendation.  He stated that points 2 and 3 in Recommendation 8C were controversial, and questioned whether the Uniform Code of Military Justice should apply to military commissions.  Council Member Viet Dinh agreed that it would be premature for the ABA to take a position at this time, and urged that action on any of those recommendations be deferred.  He suggested that a bold statement by the ABA on these issues would be counterproductive.

After questions were raised about whether there was a middle ground for the ABA to express its views, Ernest Gellhorn stated that the Terrorism Task Force report was that middle ground, as it did not put the ABA behind any one policy position.  Leonard Leo added that if the recommendations should fall apart, there was a chance that the Task Force report would be substituted for them.  Lynne Zusman suggested that the Council regard the Task Force Report as a starting point rather than a definitive means for the ABA to address the complex issues in this area.  Vice Chair Thomas Morgan stated that the Section was in a unique position because adoption of any of the recommendations would take away any flexibility to discuss the issues.  He recommended that the Section defer precisely because we do want to be involved in the discussion.  Chairman Boyden Gray recommended deferral because there is an ongoing dialogue and the ABA was having influence in that dialogue.

Leonard Leo stated that the recommendations were seriously flawed in policy and law.  Cynthia Farina suggested that the Section should oppose all of the recommendations as they were not nuanced enough.  She also stated that the Task Force report did an extraordinary job of teasing out the issues.  Council Member Russell Frisby seconded Farinas comments.  The Council then suspended discussion of House of Delegates recommendations for a briefing on the Interim Report of the ABA Commission on Multijurisdictional Practice.

Interim Report of ABA Commission on Multijurisdictional Practice.  Larry Ramirez briefed the Council on the status of the Commissions work.  He stated that the Commission is currently taking comments on the interim report, which was issued in November 2001.  He noted that proposed Model Rule 5.5(c)(2), which would allow lawyers to perform professional services that any non-lawyer is legally permitted to render, would affect the Section.  He also stated that the process is now in its second year, and that the Commission hopes to issue its final report by May 2002, in time for consideration by the House of Delegates at the 2002 Annual Meeting.

Council Member Russell Frisby raised questions about the scope of proposed Rule 5.5(c)(5) and (6), including whether the text of the report adequately addresses the concerns of regulatory practitioners.  In response, Ramirez noted that the Commission had considered thousands of practice situations, but that the Commission was scheduled to hold another hearing on March 21 or 22.  He indicated that if there were still concerns about the language of the report, the Section should still provide comments on those.  Vice Chair Thomas Morgan stated that three basic positions had been staked out on the issue of multijurisdictional practice: (1) a very narrow position opposing multijurisdictional practice; (2) a common-sense view that multijurisdictional practice should be permitted unless the attorney was permanently establishing a practice in a jurisdiction where that attorney was not licensed to practice law; and (3) an in-between position, which the Commission had taken.  Ramirez responded that the Commissions position was not that different from the common-sense position.  Frisby then recommended that the Sections Ratemaking Committee take another look at this topic and report to the Executive Committee.  Immediate Past Chair Ron Levin suggested that the Section do a comment letter.

Council Member Merrick Garland inquired whether the Commission had jurisdiction over McDade issues (concerning the extent to which federal prosecutors are governed by state bar rules in the states in which their investigations and prosecutions take place).  He recommended that the Commission consult with the U.S. Department of Justice on that point.  Ramirez responded that he thought those concerns had been addressed in Rule 8.5.  Council Member Viet Dinh stated that the Department would take a look at that issue.

Delegates Report (continued).  The Council continued discussion of recommendations to the House of Delegates.

· Recommendation 100 (Representative Payment System under Social Security Administration).  James OReilly, Chair of the Government Information and Right to Privacy Committee, urged Council co-sponsorship and adoption of the resolution, noting that a number of changes to the report had been made.  In subsequent discussion, Council Member Stephen Calkins questioned why the recommendation should include language that would require mandatory licensing of organizational representative payees.  After further discussion, it was decided that the words and licensing should be stricken from the recommendation, and, that if the deletion were accepted by the recommendations sponsors, that the Section would agree to cosponsor the recommendation.

· Recommendation 103 (Public Financing of Judicial Candidates).  Warren Belmar, Section Liaison to the Standing Committee on Judicial Independence, urged adoption of this recommendation, which would urge states and territories that select judges in contested elections to finance judicial campaigns with public funds.  In subsequent discussion, Assistant Secretary Jonathan Rusch questioned the meaning of paragraph 1 of the recommendation, which urged public financing programs to be sensitive to Constitutional limitations on states power to regulate judicial campaign finance. Vice-Chair Thomas Morgan recommended generally that because there would be a commission in 18 months on the broad topic of judicial campaigns, the Section should defer on this recommendation as it would be premature for the ABA to commit itself to a position on this issue.  Council Member Russell Frisby stated that he agreed with the proposal to oppose or defer this recommendation.  William Funk urged that the recommendation be changed to urge that states and territories consider public financing of judicial campaigns.  Morgan stated that he did not have a problem with the proposed change, but that the proposal could prompt as substantial a debate as opposing the current recommendation.  Council Member John Duffy suggested striking paragraph 7 in the recommendation, which urged states and territories to address the impact of independent campaign expenditures and recognize the impact of general issue advocacy on public financing programs.  Council Member Renee Landers disagreed on striking paragraph 7 and deferring action generally.  Delegate Ernest Gellhorn said that it was clear that the Section did not want to cosponsor the recommendation, but that the train had already left the station within the ABA.  He noted that the Section Delegates would seek an insert of language favoring merit-based selection, or, if that was not acceptable, some language change to favor experimentation by the states on this issue.

Report of Nominations Committee.  John Hardin Young, Chair of the Nominations Committee, reported on the status of the Committees work.  He stated that the Committee was still in the process of talking with people about various possibilities for nominations, and had not made any decisions yet and would not do so before the Spring Meeting.

Subsequent discussion focused on recommendations concerning one of the Sections House of Delegates seats.  Council Member Stephen Calkins noted that in 1993, the Council had adopted a sense-of-the-Council statement to the effect that if a Delegate had carried out an initial three-year term, there would be a presumption that the Delegate could be reelected once.  He  questioned whether the Councils 1993 position would be limited exclusively to full-term Delegates.  Calkins moved that the Council adopt the position that a presumption for reelection of a Delegate who was filling the unexpired term of a prior Delegate should apply when the initial term that the Delegate was filling was for at least 18 months.  The motion was then seconded.  Russell Frisby expressed concern about the fairness of changing a rule relating to a Delegates reelection in the midst of the nominations process.  Former Section Chair Peter Strauss advocated that the Section defer action on the motion until a later date, or adopt it but make it applicable to elections after the upcoming Section election.  Former Section Chair and Delegate Edward Grenier stated that in 1993, the general thinking was that everyone was entitled to two terms as a Delegate, but believed that at the time the Council had not thought of the issue with respect to persons filling the unexpired balance of another Delegates term.  Council Member Lynne Zusman agreed with Frisbys position on fairness.  After further discussion, Council Member Russell Frisby moved to table the motion, for further discussion at the February 3 Council meeting.  That motion was seconded and was approved by the Council.

Membership Committee Report.  Myles Eastwood, Chair of the Membership and Outreach Committee, informed the Council about the state of the Sections membership.  He reported that current enrollment in the Section was nearly 11,000 members, including nearly 4,600 law student members. He suggested that Section recruitment efforts include targeting of government lawyers and cross-recruiting of current ABA members.

The meeting was then adjourned until the following morning.


* * *


FEBRUARY 3, 2002


9:00 a.m. - 11:30 a.m.
Delegates Report (continued).  The Council resumed consideration of various recommendations to the House of Delegates, including:

· Recommendation 401 (Ethics 2000 Report) and Recommendation 8B (Model Rules of Professional Conduct Regarding Multidisciplinary Practices).  Vice-Chair Thomas Morgan stated that there had been three major ethics initiatives in the last five years: (1) multidisciplinary practice, which the ABA had largely rejected a year and a half ago; (2) multijurisdictional practice, on which the Commissions interim report has been issued; and (3) Ethics 2000, which was intended to be a comprehensive review of the Model Rules.  He noted that some of the proposed rule changes, such as proposed Rule 3.3, 4.2, and 4.3, would prompt some debate.

· Recommendation 113A-E (International Law Section Recommendations).  Terence Murphy, Section Liaison to the International Law and Practice Section, reported on three proposals supporting ratification of three international conventions (113A-C), urging amendment of the Foreign Sovereign Immunities Act (113D), and urging the United States Trade Representative to rely on certain negotiating proposals regarding access to foreign markets by U.S. lawyers.

Publications Committee Report.  Randolph J. May, Chair of the Publications Committee, reported on sales to date of various Section publications.  On future Section publications, he noted, among other things, that Cass Sunsteins The Cost-Benefit State was the next Section book due to be published, and that the update of the Government-in-the-Sunshine Act was contemplated for publication in August 2002.  May also reported that the Committee recommended extension of the Sections agreement with American University on the Administrative Law Review for an additional five years.  A motion to approve renewal of that agreement was seconded and was approved by the Council.

ABA Futures Committee Report.  Lonnie Powers briefed the Council on the work of the Futures Committee, which was established in 2000.  The Committee was trying to envision what the future of the legal profession might be and what the ABA might do to move the profession in that direction.  Powers noted that the Committee sought to publish its report in the summer of 2002, but suggested that the ABA and the legal profession should be thinking about the future of the profession on a continuing basis.

Nominations Committee Report (continued).  The Council resumed discussion on the motion of Council Member Stephen Calkins that had been tabled the day before.  After the Council heard from Nominating Committee Chair Jack Young, Calkins asked the following question of Young:

Yesterday, I noted that the 1993 sense of the Council, as phrased, could be read as applying only to Delegates who serve a full three-year term.  In its deliberations, I know the nominating committee will consider many factors, including but not limited to prior service.  However, will the nominating committee read the 1993 position as being limited exclusively to full-term Delegates?
Young responded in the negative.  Calkins then stated that in light of Youngs answer, he no longer had the concern he had had yesterday, and that accordingly, he saw no need at this time to pursue his motion and without objection would withdraw it.  There being no objection, the motion was withdrawn.

Changes to Annual Meeting Format.  Chairman Boyden Gray and Chair-Elect Neil Eisner briefed the Council on the changes to the Annual Meeting format that were recommended in the October 16, 2001 Report of the Annual Meeting Task Force.  They stated that the ABA is committed to examining these proposals carefully.

A Conversation with Professor Richard Parker.  After an introduction by former Section Chair Peter Strauss, Professor Richard Parker of the University of Connecticut Law School gave a presentation about his study of the validity of studies of cost-benefit analysis.

After Professor Parkers presentation, and questions from the Council and the audience, the meeting was adjourned.


* * *

Final Text with Corrections from April 20, 2002 Council Meeting

�  Council Member Merrick Garland abstained from all votes during the Council meeting.





