
AMERICAN BAR ASSOCIATION


SECTION OF ADMINISTRATIVE LAW AND REGULATORY PRACTICE


AUGUST 4, 2001


COUNCIL MINUTES


THE DRAKE HOTEL


CHICAGO, ILLINOIS

Call to Order.  Chairman Levin called the meeting to order shortly after 9:00 a.m.  The following Council members were present: Chair Ron Levin, Chair-Elect Boyden Gray, Vice-Chair Neil Eisner, Immediate Past Chair Jack Young, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Secretary Cynthia Drew, Budget Officer Leonard Leo, Assistant Budget Officer David Roderer, Stephen Calkins, John Cooney, H. Russell Frisby, David Frederick, Judy Kaleta, Renee Landers, Daniel Ortiz, Daniel Rodriguez, Lisa Whitney, and Lynne Zusman.

Introduction of Persons Present.  Those present introduced themselves.

Chair Levin began the meeting by thanking Timothy Donovan, Cynthia Drew, and Judy Kaleta for their work in making this meeting and the section dinner at Sullivans such a success.  He also thanked Cynthia for her hard work on the reception honoring Victor Rosenblum, which drew the sections largest recent registration for a reception, as colleagues from many quarters gathered at Northwestern to celebrate Victors achievements in administrative law.

Minutes.  The minutes of the April 28 and 29, 2001 Council Meeting were approved.  

Nominating Committee Report.  tc \l3 "Nominating Committee ReportJack Young, Judy Kaleta and Steve Vieux introduced themselves as this years nominating committee.  They distributed a paper to the Council on the nominating process to be used in the coming year.  Bill Funk will publish the process in the section newsletter.

APA Project  Standing.  tc \l3 "APA Project  StandingCynthia Farina presented the draft black-letter statement on standing.  After discussion and suggested revisions, the Council approved it.  The approved version was posted on the section website.

APA Project  Scope of Review.  Michael Herz presented the draft black-letter statement on scope of review.  After discussion and suggested revisions, the Council deferred final discussion/approval until the next day.

Delegates Report.  tc \l1 "Delegates ReportThe Delegates reported that the Section has submitted four policy recommendations for consideration by the ABA House of Delegates, i.e., concerning: 1) harmonization; 2) government accountability for information activities; 3) best practices for federal agency websites; and 4) greater use of ombuds.  There is still some opposition to the latter, which section proponents will be addressing with representatives from other sections, particularly concerning the standards for ombuds.  The delegates also referred the Council to their written report included in the Council agenda package.

The meeting was adjourned at noon.
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COUNCIL MINUTES


THE DRAKE HOTEL
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Call to Order.  Chairman Levin called the meeting to order shortly after 9:00 a.m.  The following Council members were present: Chair Ron Levin, Chair-Elect Boyden Gray, Vice-Chair Neil Eisner, Immediate Past Chair Jack Young, Representatives to the House of Delegates Ernest Gellhorn and Ronald Cass, Secretary Cynthia Drew, Budget Officer Leonard Leo, Assistant Budget Officer David Roderer, Stephen Calkins, John Cooney, H. Russell Frisby, David Frederick, Judy Kaleta, Renee Landers, Daniel Ortiz, Daniel Rodriguez, Lisa Whitney, and Lynne Zusman.

Introduction of Persons Present.  Those present introduced themselves.

Scholarship Award.  tc \l3 "Scholarship AwardDan Ortiz gave the report and recommendation of the Scholarship Committee.  The committee recommended that the award be given to Professor Jody Freeman, Professor of Law at the University of California at Los Angeles, for her article The Private Role in Public Governance, 75 N.Y.U.L. Rev. 5435 (2000).  The Council approved the recommendation.

Mary C. Lawton Award.  tc \l3 "Mary C. Lawton AwardJohn Cooney gave the report and recommendation of the Mary C. Lawton Outstanding Government Service Award Committee.  The committee recommended that the award be given to Stanley Pruss, Assistant Attorney General, State of Michigan, Head of Consumer Protection Division.  The Council approved the recommendation.

Election Law Proposal/Section Co-Sponsorship.  tc \l3 "Election Law Proposal/Section Co-SponsorshipTrevor Potter, section liaison to the Standing Committee on Election Law, presented that committees recommendation and report urging adoption of a resolution concerning election administration guidelines.  The resolution establishes state election guidelines regarding such matters as voter education and registration, absentee voting, voter verification, and vote counting.  Potter described the guidelines as a bipartisan effort involving the general counsels of both the Democratic and Republican National Committees.  He believed them to be consistent with the best practices identified in other similar reports.  The Council approved co-sponsorship of the resolution.

Report of the Chair-Elect.  tc \l3 "Report of the Chair-ElectBoyden Gray noted his priorities for the coming year: finishing the APA project; looking at comparative law issues (raised by Katy Kunzer at the publications committee meeting on Saturday); considering the possibility of reconstituting ACUS (particularly with an outward look toward growing trade problems with Europe); exploring separation of powers issues with respect to independent agencies; considering the procedural issues that would be raised if DOJs antitrust division address genetically modified food issues; growing membership; and focusing the fall conference on broad issues concerning market incentives and costs/benefits.  The fall section dinner will honor current and former OIRA chiefs.

APA Project  Government Management.  tc \l4 "APA Project  Government ManagementBill Funk presented the draft black letter statement on government management.  After discussion and suggested revisions, the Council approved it. 

The approved version was posted on the section website.

APA Project  Availability of Judicial Review.  tc \l5 "APA  Availability of Judicial ReviewHal Bruff presented the draft black-letter statement on availability of judicial review.  After discussion and suggested revisions, which Michael Herz and John Duffy will complete, the Council approved it.  The approved version was posted on the section website. 

APA Project  Scope of Review.  Michael Herz presented the draft black-letter statement on scope of review with revisions made after Council discussion yesterday.  The Council approved the draft.  The approved version was posted on the section website.

Chair Levin thanked all involved on the APA project for their hard work during the past two years to make this project such a success, including, besides those presenting draft black-letter statements today and yesterday, Ernie Gellhorn, Ricky Revesz, John Duffy, Linda Bressman, Steve Crowley, Beth Garrett, Hal Krent, Liz Magill, and Jim Rossi.

Administrative Law Review.  tc \l5 "Administrative Law ReviewAllison Carle, the new Editor-in-Chief of the Administrative Law Review, introduced herself, updated the Council on upcoming issues, and solicited manuscripts.

Environmental Law Policy Encouraging Voluntary Environmental Management Systemstc \l5 "Environmental Law Policy Encouraging Voluntary Environmental Management Systems/Co-Sponsorship.   Cynthia Drew, member of the Standing Committee of Environmental Law, presented that Committees recommendation and report urging adoption of a resolution concerning Environmental Management Systems (EMS).  The report explains that EMS are intended to systematically identify, manage and meet (or exceed) an organizations environmental obligations.  EMS-based programs are voluntary measures meant to serve as complements to, not as substitutes for, traditional monitoring and enforcement means of ensuring environmental compliance.  The Council approved co-sponsorship of this resolution.

Ethics 2000.  tc \l5 "Ethics 2000Tom Morgan, delegate to the Ethics 2000 Commissions Board of Advisors, referred Council members to his update report in the Council agenda package.  He briefly outlined the collaborative work done with other sections concerning the Commissions proposed revision of Rule 1.11, the conflict-of-interest rule that applies to former government lawyers.  Under the Commissions proposal, Rule 1.11 would have incorporated all of Rule 1.9, its private sector counterpart.  Thus, ex-government lawyers would be barred from work not only on the same matters in which they personally and substantially participated while in the government  the rule today  but also in connection with all substantially related matters as well.

The Council had authorized Morgan to oppose this proposed revision in the spring because it would excessively burden ex-government lawyers.  After further discussion with Commission members, the Commission has agreed to drop from Rule 1.11 any reference to substantially related matters.  In exchange, the Section agreed to an additional sentence in the Rule 1.11 Comments explaining that, even whether matters are the same can be ambiguous, and that, consistent with federal Office of Government Ethics guidelines, in determining whether two particular matters are the same, a lawyer should consider the extent to which the matter involves the same basic facts, the same or related parties and the time elapsed.  Morgan expects this 

current Rule 1.11 proposal to be approved without further amendment at next Februarys mid-year meeting in Philadelphia.

Publications Report.  tc \l5 "Publications ReportRandy May gave the report of the Publications Committee, noting the status of current and future books in the pipeline.  The marketing of current books is going well.  Particular marketing emphasis will be placed on the ADR Deskbook that came out last February by targeting specific groups in the ADR area.  Eleanor Kinneys book on Medicare coverage will likely be ready to go to press in September 2001.  Michael Malinowski has agreed to author a book on biotech regulations, due out in August 2002.  A revised book on the Sunshine Act is also due out then.  Cass Sunstein will likely produce a book on cost-benefit analysis, tentatively called The Cost-Benefit  State.  This important book will enable the section to expand its list of authors and help raise the profile of our publication program.  Finally, the APA papers will be printed in three parts, (1) adjudication (which will be done by end of calendar year), (2) FOIA, and (3) judicial review, rulemaking, and whatever is left. 

Report of the Committee on Review of Recruitment of ALJs by OPM.  tc \l5 "Report of the Committee on Review of Recruitment of ALJs by OPMJohn Miller asked the Council to send comments to the Department of Interior regarding its proposed final regulatory change in the definition of administrative law judge.  After discussion, the Council approved sending such a letter, a copy of which is attached.

Membership.  tc \l5 "MembershipJack Young reported that Section membership is now at about 7,000 members, thanks to several membership promotions mailed at the beginning of the summer.

Budget.  David Roderer presented the proposed budget for 2001-2002.  The Council approved it.

Annual Meeting of the Section.  The following slate of officers presented by the Nominations Committee was unanimously elected.

Chair:

C. Boyden Gray

Chair-Elect:
Neil Eisner

Vice Chair:
Thomas Morgan

Secretary:
Cynthia A. Drew   

Council:
John F. Duffy

Cynthia R. Farina

Leonard A. Leo

Sidney A. Shapiro

There being no further business, the meeting was adjourned at 12:10 p.m.
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