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The fall meeting of the Section Council was called to order at approximately 9:00 a.m.  The following members were present: Section Chair Bill Funk, Chair-Elect Randy May, Vice-Chair Eleanor Kinney, Secretary Jonathan Rusch, Budget Officer Daniel Cohen, Section Delegates Judy Kaleta and Thomas Susman, Last Retiring Chair Neil Eisner, John Duffy, Leonard Leo, Sidney Shapiro, Michael Asimow, Anne Dewey, Anna Shavers, Hon. Loren Smith, Sharan Levine, Tom Sargentich, Jim Rossi, Hon. A. Raymond Randolph, Hon. Ann Marshall Young, Christine Monte and Selina Davis.

European Union Project
The Council received a report from Professor George Bermann of Columbia Law School, Chief Reporter of the proposed European Union Project.  Professor Bermann stated that they could begin work on the project as early as the spring of 2004 if he submits a workplan and the Council approves it.  He said that the Section could expect to receive a written report about the project within the next two months, including the persons whom he has identified as the principal participants, the cost, and satellite events and projects that could be envisioned (such as conferences).  He also noted that he has decided tentatively to parallel the Section’s study of the U.S. federal administrative process in the interest of comparability, even though the two legal systems are not parallel.

Professor Bermann suggested that the project would contain five parts: rulemaking, adjudication, judicial review (scope of review), transparency, and oversight.  Each section would have a pair of co-reporters (including both a U.S. practitioner and a law professor), who in turn would report upward to the chief reporters.  Five sectoral teams are now being assembled.

Professor Bermann indicated that he thought 18 months was unrealistically short as a duration for the project.  Section Chair William Funk commented that a two-year duration was doable.  The International Law, Antitrust Law, and Environment Sections reportedly will co-sponsor the first phase of the project.

Introduction of Persons Present
After the introduction of persons present, Section Chair William Funk praised the Fall Administrative Law Conference highly.  He credited Section Chair-Elect Randolph May and Section Director Kimberly Knight for its success.

Approval of Minutes
The Council approved the minutes of the spring 2003 meeting.  Minutes of the Section’s 2003 Annual Meeting are not yet available, and Section Secretary Jonathan Rusch is to prepare them for future review and approval.

APA Adjudication Amendments
Council Member Michael Asimow reported on his continuing work on proposed legislative revisions to the adjudication provisions of the Administrative Procedure Act.  He noted that there was no chance of having the report and recommendations ready by the Winter 2004 meeting in San Antonio.  With respect to Part VI (concerning separation of functions) at page 6 of his September 19, 2003 draft, Asimow recommended that subsection 554(d) be retained, but with one proposed change: that in line 2 of the stricken material in subsection 554(d), the word “case” be changed to “adjudication.”  This change would reflect a clarification rather than a change in statute.  He commented that administrative law judges (ALJs) had perceived the original deletion as a weakening of separation of functions.

Section Member Jeffrey Lubbers asked whether something was to be done with subparagraph (C) of the deleted language, as its construction is not parallel to that of subparagraphs (A) and (B).  Asimow responded that a reference could be placed in the new section 562, and subparagraph (C) could then be deleted.  With respect to the adjudication language on page 3 of the draft, Asimow commented that there is a substantial group of judges that are not governed by the APA and suggested that the “good” provisions of the APA be extended to administrative judges.  Consistent with that idea, he said that the proposal added some new definitions.  The new section 551(16) definition of “general adjudication” is critical because it draws the line between ALJ adjudication and general adjudication.  The new section 560 would address notice, presentation of evidence, impartiality, separation of functions, ex parte communications, the exclusive record requirement, and decision.

Section Chair William Funk said that with respect to the new language, there were practical problems with coverage of part-time persons.  He commented that the Section could take part-timers out of section 554's coverage.  Asimow felt that that would be a second-best choice.  Council Member Ann Young stated that a supervisor should not tell an ALJ what to do or how to handle a case, and that without some limitation in the section, a supervisor could do that in the context of a particular case.  Asimow responded that he would take another crack at drafting that language, and that perhaps that issue could be addressed in legislative history.

Funk said that one of the problems is paralleling language in the APA.  He suggested that section 551(16) be changed from “to be determined after opportunity for” to “where the adjudication required would be.”  Council Member Anna Shavers suggested that the language be further revised to “where required to decide the case based on evidence submitted at the hearing.“  Section Member Ernest Gellhorn commented that there is a need to clear up an ambiguity by including some reference to the Florida East Coast Railway and Allegheny Ludlum decisions.  Asimow responded that maybe that could be done in the legislative history.  Funk recommended that it be left to current law when an ALJ is required, and the recommendation could then focus on the difference between administrative judge adjudication and informal adjudication.  He noted that the Section should not use this work to define the distinctions between ALJs and administrative judges.

With respect to the procedural protections in Part II, at page 4, Asimow indicated that as many adjudications do not involve evidentiary hearings, he had tried to adopt a lowest-common-denominator approach for a vast category of adjudications, addressing only notice, participation, and the reasons for order.  He wanted to raise the question whether this was workable or should be abandoned.  Ann Young commented that some things would not even rise to the level of informal adjudication.  Asimow responded that those all fall under the definition of adjudication.  Council Member Loren Smith said that he thought Asimow was being aspirational.  While he thought that the concept did not do any harm, to the extent that the proposal tries to give legal advice it does not give any.  Former Section Chair Ron Levin suggested that maybe an ABA resolution would be better than a change to the APA, as a resolution could deal with aspirational notions.  Lubbers suggested that Asimow could put some things in section 555 (such as the notice provision) rather than create a whole separate category of informal adjudication.

With respect to Part III (codes of ethics), Asimow noted that it would call for the Merit Systems Protection Board (MSPB) to adopt regulations providing a code of ethical standards applicable to both ALJs and administrative judges.  Ann Young indicated that the Code of Judicial Conduct may already apply to part-time judges.  Asimow said that the proposal will apply this requirement to part-timers.  Council Member Raymond Randolph questioned whether the MSPB should be bound by what the ABA has said.  Asimow agreed.

Comments on OMB Peer Review Bulletin
Council Member Sid Shapiro reported that OMB has recently proposed guidelines under the Information Quality Act which would require peer review in certain contexts.  OMB put these proposed guidelines out for a lengthy period of public comment.  OMB has proposed a two-tier approach.  First, peer review would be required for all significant information (i.e., information that is likely to have an important impact on public knowledge), although agencies can vary the peer review process.  This recommendation addresses when peer review should take place.  Second, more extensive requirements would apply to especially significant information.

Shapiro proposed that the Section recommend to OMB that it use criteria, but qualify the current proposed criteria to address all significant information that also meets the ABA test.  Council Member Leonard Leo said that he would not be in favor of that, indicating that he would favor the $100 million test.  Shapiro said that they would have to reconcile that with the ABA House of Delegates resolution.  Leo responded that only the recommendation was binding on the ABA.  Former Section Chair Peter Strauss suggested that the Section accept the general thrust of the letter and move forward.  Former Section Chair Ernest Gellhorn commended OMB for taking this step, and urge that the Section be more specific in its suggestions to keep the focus on what is important.  Section Member Daniel Troy said that agency experience was that terms such as “complex and novel” do not give guidance to agencies, while the $100 million figure provides a hard-and-fast and clear line.  He suggested thinking of a hard number and a hard trigger.

Section Delegate Thomas Susman said that the letter focuses on environmental regulations, and that the vast majority of these are significant but not especially significant.  The Section’s comments, he suggested, should be focused on the high end.  Shapiro commented that OMB envisions peer review as a neutral process.  Section Member Russell Frisby said that he agreed with a hard trigger, but asked whether there was a definition of impact if the Section used only a hard target.  Susman also commented that in the Bulletin’s preamble, OMB was very strong on openness at the start.  He said that the Section could suggest this be made part of the direction statement to agencies.  Gellhorn proposed that the introduction be revised to note that the Section’s comments are more technical than philosophical.  Troy said that he agreed with Gellhorn, but was not clear on what is not sufficiently transparent.

Civil Penalties Report and Recommendation
Professor James Colburn of Western New England College of Law presented a proposed recommendation and report on administratively imposed civil money penalties.  Section Delegate Thomas Susman asked whether Professor Colburn had worked with anyone from the Business Law Section, and if not, whether he had plans to do so.  Professor Colburn said that he would consult.  Section Vice-Chair Eleanor Kinney suggested that he might want to consult with the Health Law Section, because of the issue of civil penalties.

Report of Chair
Section Chair William Funk first reported that for the Midyear Meeting in San Antonio, Victor Palmer was the meeting chair.  On the current topic of ABA staff pensions, he stated that some Sections favored keeping the existing defined benefit system.  Funk asked that Section members get in touch with him if they thought that the Administrative Law Section should comment on that issue.  On the APA project, Funk said that there were still some things to do, including publication of the last volume, but that he had been assured that that would be done by the end of the year.  He also said that a new membership pilot program to increase section membership applies to this Section.

Report of Chair-Elect
Chair-Elect Randolph May reported that at this point, it appeared that the Fall Conference had brought in approximately $28,000 in registration plus another $15,000 in sponsors’ fees.  This represents about three times more revenue than last year’s Conference brought in.  May indicated that he thought the Section had programs that were appealing to a lot of people, and that the Section would do special marketing to the new people who attended the Conference.  He felt that the Fall Conference is an anchor for a lot of other activities for the Section.  He also praised Section Director Kimberly Knight for her insight and perseverance, and reported that the Section had hired a new meeting coordinator, Nicole Emard, who was currently with the Fairfax County Bar Association.  Finally, May noted that it was not too early to begin talking to him about next year and what the Section can accomplish.

Delegates Report
Section Delegate Judith Kaleta reported that one resolution that the Section intended to bring up at the Midyear Meeting in February 2004 was the ombuds resolution on notice.  The blanket authority resolution was sent to all Council members and would go to the House of Delegates in February.  She also stated that the Section had been asked to cosponsor a resolution on a model rule for minimum Continuing Legal Education.  Council Member Loren Smith recommended that the Section not cosponsor that resolution as it has nothing to do with administrative law.

Publications Committee
Publications Committee Chair James O’Reilly thanked the leaders of the Administrative Law Review and Administrative and Regulatory Law News editor William Morrow for their excellent work.  He noted that he would discuss various Section book projects at the upcoming meeting of the Committee later in the day.

Membership and Outreach Committee
Membership and Outreach Committee Chair Myles Eastwood reported that the Section was now up to 6,100 lawyer-members, which makes this the tenth largest section in the ABA.  He invited others in the Section to join the Committee.

Budget
Section Assistant Budget Officer Dan Cohen reported that the Section had adopted a balanced budget at the Annual Meeting in San Francisco, but that the Section had started out deep in the hole financially.  With respect to the Section’s investments, he said that they had been weighted more toward bonds (60 percent versus 40 percent for stocks), and that the Section was getting back to a 50-50 balance of stocks and bonds.

Nominations Committee
Boyden Gray, Chairman of the Nominations Committee, reported that he and Committee member Renee Landers had forms available for members to submit suggestions to the Committee.  He stated that the Committee will come back in the spring with recommendations.

Upon a motion and second, the Council voted to adjourn the meeting at approximately 12:45 p.m.


* * *

