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9:30 a.m. - 12:00 noon
Call to Order.  Section Chair Neil Eisner called the meeting to order.  In addition to the Chair, Chair-Elect William Funk, and Representatives to the House of Delegates Ernest Gellhorn and Judith Kaleta, all members of the Council were present.  After the welcome and introduction of persons present, the minutes of the Summer 2002 Council meeting and Annual Section Meeting (at Tab 1 in the meeting materials) were approved, with technical corrections.

Chair Report.  Chairman Eisner began by thanking Dan Cohen for overseeing the conduct of the Fall Meeting programs, which were of exceptional quality and were very well-attended.  He also reported that, with the withdrawal of Tom Morgan as Chair-Elect of the Section, Bill Funk has moved up to succeed him as Chair-Elect.  Chairman Eisner also noted a series of letters that had been sent by or on behalf of the Section.  He noted the difficulties of filling the Section’s Legislative Liaison position, and indicated that the Section may have to consider eliminating the position.  He also said that the Section is doing a lot of things to keep its costs down, such as circulating and posting Section-related materials on the Section’s Website.  With respect to the Seattle Midyear Meeting, he said that Kathy Braeman is Chair of the Midyear Meeting; and that the Section was looking for suggestions on panel topics such as corporate responsibilities and invasion of non-indigenous species.   Section Delegate Gellhorn questioned the value of advertising to improve the ABA’s position.  Chairman Eisner responded that the President of the ABA supported the use of such advertising.  Former Chairman and Section Fellow Thomas Susman noted that the idea of the ABA advocating lawyers as lawyers has grass-roots support.

Delegates Report.  Section Delegate Gellhorn reported on the actions of the House of Delegates at the Annual Meeting in August 2002.  (The Delegates Report is at Tab 2 in the meeting materials.)  He indicated that he knew of nothing relating to the Section that would be coming up on the ABA’s agenda.  He welcomed Judy Kaleta as the new second Section Delegate.  Section Delegate Kaleta thanked Gellhorn for his remarks, and thanked the Section for selecting her.

Ombuds Committee Report.  Sharan Levine, Chair of the Ombuds Committee, reported that the Committee was continuing its work. She noted that she had worked all year with Larson Frisby.  On the topic of corporate responsibility, she stated that the Committee had become aware of the existence of an ABA Task Force on Corporate Responsibility.  Three Section Chairs, including Chairman Eisner, have now signed a letter relating to the Committee’s interest in this area, and she expected that the Ombuds Committee would reach out to others involved in this area.

Federal Register Online.  A brief report on the status of the online edition of the Federal Register was postponed to the Midyear Meeting in Seattle.

Report and Recommendation on Veterans’ Disability Claims.  Ronald Smith, Chair of the Veterans Affairs Committee, appeared before the Council concerning the report and recommendation on veterans’ disability claims.  (The text is at Tab 3 of the meeting materials.)  Sid Shapiro, Co-Chair of the Regulatory Initiatives Committee, spoke first on the redrafted report and recommendation.  In Paragraph 1(a), the recommendation now includes the term “appropriate briefing.”  In Paragraph 1(b), the words “in appropriate cases” were added so that the Court of Appeals for Veterans Claims (CAVC), at least in some instances, could try to speed up the resolution of cases.  Although the Committee had written again to the Department of Veterans Affairs (VA), the VA, in a September 19, 2002, letter, provided the Committee with a terse reply, declining to comment.

The presenters also noted that the revisions to Paragraph 2(a) and (b) do not change the tenor of those provisions, but were intended to clarify things.  Section Delegate Gellhorn commented that Congress does not usually tell courts to resolve all legal claims, and that these provisions look like micromanagement.  Smith responded that if these provisions were taken literally, it would waste a lot of time.  Shapiro commented that these were both worthy points, but that the agency in question was the VA, with a unique system of adjudicating veterans’ claims.

Smith also noted a concern that creating the CAVC was taking things in the wrong direction by making the process more formal rather than leaving it within the VA.  He stated that the CAVC tends to remand for the Board of Veterans’ Appeals’ (BVA’s) failure to give reasons for decision, but has taken the position that once it determines that the BVA failed to give reasons, it will remand without giving the BVA guidance.  On remand, the BVA then further articulates its reasons for decision.  The purpose of the Committee’s proposal is to tell the CAVC that it should decide all issues presented to it, and say yes or no with respect to the issues raised so that when the case goes back to the BVA there is some prospect of a final decision.  He further noted that some effort at reform is warranted, but that more fundamental change may be needed.

Council Member David Vladeck proposed that in paragraph 2(a), the word “could” be changed to “is likely to.”  Smith replied that he was not opposed to that proposal.  Former Section Chairman Ron Levin said that it would strike a better balance for this Section to leave it to the Court’s discretion, rather than saying it would be required to do so.  Gellhorn found Shapiro’s point about the unique issues with veterans’ claims persuasive, but felt that there should be some reference to that effect in the language of the resolution or the report.  Former Section Chairman James O’Reilly observed that these are very bizarre cases, and the CAVC seems indisposed to address the problems.

Council Member John Duffy proposed that paragraph 2a include the words “in this case.”  Former Section Chair Peter Strauss urged the inclusion, in paragraph 2(a) of the phrase “promote the closure of claims.”  Lynne Zusman, Co-Chair of the Defense and National Security Committee, recommended that paragraph 2a end with a period after the phrase “capable of resolution” (thereby striking the phrase “without regard to either issue preclusion or exhaustion”).  Gellhorn commented that because the litigant is not represented below, there is no issue preclusion.  He added that he was looking for way to defend the resolution if challenged in the House of Delegates.

Smith then requested a  few minutes to resolve the various issues that had been raised.  Smith and Shapiro later returned to the Council with a further revision of the resolution.  Young suggested two changes in the revised draft.  Smith noted that he favored flexibility in the selection of administrative judges.  Council Member Michael Asimow said that he supported Young’s proposed changes, and asked whether, on the proposed paragraph 2(c), VA would “fight this to the death.”  Smith replied that the VA will fight to the death, but that that would be far less likely in view of Young’s proposed amendments.  Peter Strauss proposed that paragraph 2(c) include a reference to merit-based selection procedures.  Jack Young stated that he had no objection to that proposal.  Sharan Levine commented that the Section would want to get the Administrative Law Judges Section to cosponsor this.  Jeffrey Lubbers said that paragraph 2(c) of the resolution needed to be more prescriptive in specifying the procedures contemplated in the phrase “modeled on.”

As amended, the recommendation was moved, seconded, and approved.  The final text of the recommendation is as follows:

RESOLVED, The American Bar Association recommends, concerning adjudication and judicial review of veterans’ disability claims, that 

(1)  because veterans are generally unrepresented by counsel at the administrative level, the U.S. Court of Appeals for Veterans Claims (“CAVC”), as a matter of general practice, should

a. 


determine and decide all questions of law presented to it after appropriate briefing rather than refusing to resolve a legal claim not expressly argued before the Board of Veterans’ Appeals (“BVA”); and

b. 


exercise its statutory authority to expedite VA decisions in appropriate cases when it remands a case for further administrative proceedings by VA.


(2) Congress should

a. 


promote the closure of claims by requiring the CAVC to resolve all dispositive allegations of error presented and briefed by an appellant that are capable of resolution, without regard to either issue preclusion or exhaustion;

b. 


authorize the CAVC to certify class actions and authorize the United States Court of Appeals for the Federal Circuit to transfer a case to the CAVC in which class relief is warranted; and

c. 


require the Secretary of Veterans Affairs to select members of the BVA through procedures that facilitate recruitment from outside the agency, modeled on the merit-based procedures used for the selection of federal administrative law judges and Board of Contract Appeals administrative judges.

Section Chair Eisner urged that the Section get as many cosponsoring Sections as possible for this recommendation.

Fellows Report.  Philip Harter, Chair of the Fellows Committee, began his report on the Section Fellows by following up on Sharan Levine’s report on the Ombuds Committee.  He reported that proposed legislation on the Environmental Protection Administration Ombuds was totally changed to incorporate all of the ABA Ombuds Standards.  He also stated that the Fellows had decided to undertake looking at the potential revival of the Advisory Committee on Intergovernmental Relations, and would be working on a “white paper.”  The Fellows are also soliciting ideas for “Great Debates” on administrative law-related topics.

APA Project Update.  Council Member John Duffy reported on two major developments in the status of the APA Project.  First, the underlying reports are in the process of being published.  Michael Asimow’s report on adjudication is now coming out in print by mid-November, 2002.  Second, the project is now entering its “prescriptive phase.”  Duffy noted that this new phase is intended to move towards proposals for change in legislation or agency practice.  On this issue, he indicated that his Committee would decide the best approach to write up a small number of proposals and decide which proposals to bring to the Council.  Chairman Eisner thanked Duffy and the Committee members for their efforts on this project.

Administrative Law Review.  Thomas Sargentich reported that the Law School at American University wanted to continue to develop the Administrative Law Review.  He urged Section members to submit articles for the Review’s consideration.  Pamela Michaux, the Editor in Chief of the Review, introduced several members of the Law Review staff.   She indicated that the Review needs a very open pipeline of scholarship and ideas for future issues, and that the Review staff wants to raise the Review’s profile within the Law School.  She also reported that the Review staff is now planning for an FDA-based issue, and is specifically planning a Symposium on Developments in Securities Regulation for Friday, January 31, 2003, to coincide with Founders Day at the Washington College of Law.  The Review has funding for this symposium, and wants both submissions of papers and attendees at the symposium.

Nominating Committee.  Ronald Levin, Past Section Chair and Chair of the Nominations Committee, reported that the Committee consists of himself, Russell Frisby, and Katie Kunzer.  He noted that in addition to its regular business, the Committee must now find a new Vice-Chair to take Tom Morgan’s place immediately.  He stated that the Committee is talking to various people now, and will try to wrap this up as quickly as possible and get a report circulated for consideration by the Midyear Meeting.  On the regular nominations process, Levin stated that the Committee is starting to solicit suggestions to fill the positions of a new Vice-Chair for August 2003 (presumptively to be filled by someone from outside Washington, D.C.), Section Delegate (as Ernest Gellhorn’s term will conclude in 2003), and other Council appointive positions.

Upcoming Meetings.   Chairman Eisner noted that our Delegate, Ernest Gellhorn, is serving on the ABA Nominating Committee.  He noted that the ABA Presidential election will be contested, and that he was contemplating asking the three candidates to address the Section at the Midyear Meeting.  Gellhorn advocated that we invite them to speak briefly at the Section’s Midyear Meeting, preferably on Saturday, February 8 as the Nominating Committee meets on Sunday.

Second, with respect to the Annual Meeting, the ABA is considering raising the basic fee for Annual Meeting attendees from $95 to $155, charging for rooms used for Annual Meeting programs,  and charges that each Section would end up paying for speakers it invited if those speakers were not registered for the Annual Meeting.  (Materials on this topic are at Tab 4 in the meeting materials.) Other Sections reportedly are also bothered about enforcing the latter requirement.  Council Member Russell Frisby thought that the more recent Annual Meeting was a disaster, based on ticket sales.  Former Section Chair James O’Reilly found the content was great at the Annual Meeting, but felt that the process of collecting (or not collecting) and having tickets at different locations was chaotic.  Council Member Anne Dewey-Balzhizer noted that it was easier to get one’s office to pay single fee for the meeting than to pay separately for various programs.  She also reported that she could not get early information about which speakers would be on particular programs, and that when she did not use several CLE tickets that she had bought in advance, she had to call to get her money back for those programs.

Former Section Chair Peter Strauss found the ABA’s unwillingness to pick up speaker costs discouraging, and noted that as a law professor, he cannot ask his Dean in good conscience to pick up such costs.  He also had no need of CLE credit for ABA programs.  Section Delegate Judy Kaleta indicated that the ABA is trying to encourage the presentations of fewer programs, but programs of higher quality.  Sharan Levine observed that because smaller ABA Sections would be hurting from this approach, this Section may want to partner with smaller Sections if it wants to pursue this issue within the ABA.  Chairman Eisner noted that the Section Officers Conference has been very effective as a mechanism for exploring such issue.

Student Liaison.  Elise Hoffman, the Section’s liaison to the Law Student Division, reported that a Student Liaison note will be published in Student Lawyer magazine.  The note will talk about the benefits of the Administrative Law Section and careers in administrative and regulatory law.  She also noted that Student Lawyer Magazine would like to have articles by practitioners, and that she would like to have articles about the Section published in other law school student publications.  In response to a question from the audience, Section Director Leanne Pfautz stated that she can get a list of law students, broken down by school, from the ABA.

Membership.  Myles Eastwood, Chair of the Membership Committee, reported that since the Committee’s last report, the Section has 12,927 members (more than half of whom are law student members).  Among other activities described in the Membership Report (at Tab 5 of the meeting materials), the Committee sent a promotion in September 2002 to Class 1 ABA members in Group Billing; the results of that promotion are not yet known.  In the last 15 months, the Section has increased its lawyer members by 110 and its law school members by 4,462.  The challenge is to get law school members to stay in this Section after graduation.

Continuing Legal Education Committee.  Former Section Chair and CLE Chair John Hardin Young stated that survey respondents overwhelmingly report that what they want most from ABA membership is continuing legal education.  In the ABA Connection program that the Section did two days ago on “What Every Lawyer Should Know About Campaign Finance Laws,” the Section had more than 2,000 participants.

Publications Committee.  Randy May, Chair of the Publications Committee, began by thanking the Administrative Law Review staff members who are present for their efforts.  He reported that the Committee had gotten out a letter promoting the Federal Administrative Procedure Sourcebook and the Guide to Federal Agency Rulemaking.  (The Section has sold 57 copies of the Rulemaking Guide and 30 copies of the Sourcebook in the last month.)  He noted that Bill Funk and Ron Levin have also sent letters to other faculty members, urging Cass’s Sunstein book, The Cost-Benefit State, for classroom use.  To promote Eleanor Kinney’s Guide to Medicare Coverage Decision-Making and Appeals, the Section has distributed 10,000 e-mails to this Section’s members and others.  The Section has sold 316 copies of the Kinney book already; some of these sales are attributable to the Section “package plan” for membership.  May also was optimistic about Michael Asimow’s book on federal agency adjudication.  He predicted that by the end of this year, the Committee would have the manuscript of a new guide on the Government in the Sunshine Act.  He added that there has been some discussion about a book on cyberlaw by law professors Eugene Volokh and David Post.

Section Staff.  Leanne Pfautz reported that Jessica Elliott has joined the Section staff and will do meeting coordination and logistics.  Elisa Jones is working part-time on the Section’s website and its technological needs.

Budget.  Dan Cohen, the Section’s Budget Officer, reported that for the year just ending, it appears that the Section may be in the black.  (The Budget Officer’s Report is at Tab 6 of the meeting materials.)  The projection for the coming year is that the budget will be in balance.  For upcoming meetings, he stated that he projects a need for significant sponsorship of events.  The Section has also been looking to do more publication of Section-related information online.  Finally, he noted that the Section may need to revisit the hard-copy publication of the Administrative Law News, even with the steps that Bill Morrow has been taking to control costs.  Chairman Eisner informed the Section that it had to vote on the proposed budget for the coming year.  A resolution to adopt the proposed budget was moved, seconded, and approved.

There being no further business, the Chair adjourned the meeting at 12:00 noon.


* * *

	�  Council Member Merrick Garland abstained from all votes during the Council meeting.





